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The Judgrment of the Court was delivered by
SAWANT, J.- These two petitions are directed against the
decision dated 18-12-1992 of the Division Bench of the
Punj ab & Haryana High Court in Letters Patent Appeal No. 734
of 1992 and CWP No. 6357 of 1992. Since they raise a point
of considerable inportance, it has beconme necessary to
deliver a short judgnent while  dismssing them at the
admi ssi on stage.
2. The question relates to the considerati ons which should
guide while giving appointment in public services on
conpassi onate ground. It appears that there has been a good
deal of obfuscation on the issue. As a rule, appointnments
in the public services should be made strictly on the  basis
of open invitation of applications and net-it. No other
node of appointnment nor any ot her considerationis Neither
the CGovernments nor the
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public authorities are at liberty to follow any other
procedure or relax the qualifications laid down by the rules
for the post. However, to this general rule which is to be
followed strictly in every case, there are sonme exceptions
carved out in the interests of justice and to nmeet 'certain

cont i ngenci es. One such exception is in favour of the
dependants of an enpl oyee dying in harness and | eaving -his
famly in penury and w thout any neans of |ivelihood. In

such cases, out of pure humanitarian consideration taking
into consideration the fact that unless sonme source of
l'ivelihood is provided, the fanmily would not be able to nake
both ends neet, a provision is nade in the rules to provide
gai nful enploynment to one of the dependants of the deceased
who may be eligible for such enpl oynment. The whole object
of granting conpassionate enploynent is thus to enable the
famly to tide over the sudden crisis. The object is not to
give a nenber of such family a post nuch less a post for
post held by the deceased. What is further, nere death of
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an enployee in harness does not entitle his famly to such
source of livelihood. The Governnent or the public
authority concerned has to exam ne the financial condition
of the famly of the deceased, and it is only if it is
satisfied, that but for the provision of enployment, the

famly will not be able to neet the crisis that a jobis to
be offered to the eligible nenber of the famly. The posts
in Classes IlIl and IV are the | owest posts in non-manual and

manual categories and hence they alone can be offered on
conpassi onate grounds, the object being to relieve the
fam ly, of the financial destitution and to help it get over
the energency. The provision of enploynent in such | owest
posts by maki ng an exception to the rule is justifiable and
valid since it is not discrimnatory. The favourable
treatnent given to such dependent of the deceased enployee
in such posts has a rational nexus with the object sought to

be achieved, viz., relief against destitution. No ot her
posts ~are expected or required to be given by the public
authorities for the purpose. It nust be renenbered in this

connection ~that ~as against the destitute famly of the
deceased there are nmillions of other fanmlies which are
equally, if not nore destitute. The exception to the rule
made in favour of the famly of the deceased enployee is in
consideration of the services rendered by him and the
legitimate expectations, and the Change in the status and
affairs, of the famly engendered by t he erstwhile
enpl oyment whi ch are suddenly upturned.

3. Unmi ndful of this legal position, sone Governnents and
public authorities have been of fering conpassi onat e
enpl oyment sonetimes as a matter of course irrespective of
the financial condition of the famly of the deceased and
sonetines even in posts above Casses Il and V. That is
l egal |y inperm ssible.

4.1t is for these reasons that we have not been in a
position to appreciate judgnments of some of the Hgh Courts
whi ch have justified and even -directed conpassi onat e
enpl oyment either as a matter of ‘course or in posts above

Classes Ill and TV. W are also dismayed to find'that the
deci si on of
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this Court in Sushma Gosain v. Union of India ~ has been
msinterpreted to the point of distortion. The decision
does not justify conmpassi onate enpl oynent either as a nmatter
of course or in enploynent in posts above Casses IIl and

IV. In the present case, the H gh Court has rightly pointed
out that the State Governnent’s instructions in question did
not justify comnpassionate enploynent in Cass 11 posts.
However, it appears from the judgnment that! the State
Government had nmade at | east one exception and provided
conpassionate enploynent in Cass Il post on the specious
ground t hat t he per son concer ned had technica
qualifications such as MB.B.S., B.E, B.Tech. etc. Such
exception, as pointed out above, is illegal, since it is
contrary to the object of making exception to the genera
rule. The only ground which can justify conpassionate
enpl oyment is the penurious condition of the deceased s
famly. Neither the qualifications of his dependent nor the
post which he held is relevant. It is for this reason that
we are unable to understand the follow ng observations of
the Hi gh Court in the inmpugned judgment:
"W are of the viewthat the extraordinary
situations require extraordinary renedies and
it is open to the Government in real hard
cases to deviate fromthe letter and spirit of
the instructions and to provide relief in
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cases where it is so warranted. To hold as a
matter of law that the Government cannot
deviate even mnutely from the policy of
provi di ng appointnent only against Cass Il

and Class |V posts, would be to ignore the
reality of I|ife these days. It would be
ridiculous to expect that a dependant of a
deceased Cass | Oficer, should be offered
appoi ntnent against a Class IlIl or |V post.
VWile we leave it to the Governnent to
exercise its discretion judiciously in making

appointnents to Class | or 11 posts on
conpassi onate grounds, yet a word of caution
needs to be struck. It is to be noted that

such appointnments should be ordered in the
rarest of rare cases, and in very exceptiona
circunmstances. As a matter of fact, we would
recommend that the Governnment should frame a
policy even for such appointnments."”
5. It is obvious fromthe above observations that the Hi gh
Court endorses the policy of the State Governnent to make
conpassi onate appoi ntnent in-posts equivalent to the posts
hel d by the deceased enpl oyees and above C asses IIl and IV.
It is unnecessary to reiterate that these observations are
contrary to law. [If the dependant of the deceased enployee
finds it below his dignity to accept the post offered, he is
free not to do so.. The post is not offered to cater to his
status but to see the famly through the econonic calamty.
6. For these very reasons, the compassionate ' enpl oyment
cannot be granted after a | apse of a reasonabl e period which
nust be specified in the rules. The consideration for such
enpl oyment is not a vested right which can be exercised at
any tine in future. The object being to enable the famly
to get over the financial crisis which it faces at the tine
of the death of the sole
1 (1989)4SCCA468: 1989SCC( L&S) 662: (1989) 11ATC878: (1989) 4SLR327
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breadwi nner, the conpassi onate enploynment cannot be clai ned
and offered whatever the | apse of tine and after the /‘crisis
is over.
7.1t is needless to enphasise that the provisions for
conpassi onat e enpl oynent have necessarily to be made by the
rules or by the executive instructions issued by the
Gover nirent or the public authority concer ned. The
enpl oyment cannot be offered by an individual functionary on
an ad hoc basis.
8. For the reasons given above, we disnmss the specia
| eave petitions.
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