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Administrative Law :

Judicial Review—Whether confined to the decision making process only
and not the decision itself on merits—Justiciability and judicial review—Dif-
ference between.

Words & P‘hrases :

Federalism’ Federation’ ‘federal form of Government’ ‘Secularism’
Judicial Review™-Meaning of in the context of the provisions of the Constitu-
tion of India.

In the present appeals and Transferred cases, the dissolution of the
Legislative Assemblies in Karnataka, Rajasthan, Madhya Pradesh,
Himachal Pradesh, Meghalaya and Nagaland, was challenged.

The expansion of Ministry in Karnataka (headed by Shri S.R. Bom-
mai of Janata Dal) caused dissatisfaction to some of the aspirants. 20
MLAs later defected the part and write to the Governor on April 17, 1989
expressing no confidence in the leadership of Shri Bommai. The Governor

sent a report to the President in April 19, 1989, Subsequently on April 20, -

1989, 7 out of the 20 MLAs wrote to the Governor that their signatures
were obtained by misrepresentation and reaffirmed their support in Sh.
Bommai. On the same day the Cabinet decided to convene the Assembly
on April 27, 1989 to obtain vote of confidence and Shri Bommai met the
Governor and requested him to allow floor test, so that he could prove his
majority and that he was prepared even to advance the date of the session.
The Governor sent his second report to the President, who exercising his
power under Art. 356 issued proclamation dissolved the Assembly and
assumed the administration of the State of Karnataka. A writ petition was
filed challenging this and the High Court dismissed the writ petition,
against which the nresent appeal is filed. ,

In the elections held in February, 1990, the Bhartiya Janta Party
(BJP) enierged as the majority part in the legislative assemblies of Uttar
Pradesh, Madhya Pradesh, Rajasthan and Himachal Pradesh, and formed
governments in the said States. As per the manifesto of BJP, it was to
- construct a temple for Lord Sri Rama at his birth place Ayodhya. On
December 6, 1992 the disputed Ram Janambhoomi Babri Masjid structure
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_was demolished by the Karsewaks gathered at Ayodhya, as a result of

sustained momentum generated by BJP, Vishva Hindu Parishad,
Rashtriya Swayamsewak Sangh, Bajrang Dal, Shivsena and other or-
ganisations, despite the assurance given to this Court by the State Govern-
ment that the disputed structure would be protected. Though the
Government of U.P. resigned, the President issued a proclamation under
Art. 356 of the Constitution and dissolved the U.P. State Assembly. Loss
of precious lives of innocent people and property throughout the country
and the neighbouring countries followed the demolition. The President
exercising the power under Art. 356 issued proclamations, dismissed the
State Governments of Rajasthan, Madhya Pradesh and Himachal Pradesh
and dissolved the legislative assemblies or the States. These proclamations
are also under challenge before this Court.

In the State of Meghalaya, the then Speaker of the House was elected
as leader of the opposition group and he claimed the support of the
majority of the members in the house and requested the governor to invite
him to form the government. The Governor requested him to prove his
majority on the floor of the house. 30 members voted for him and 27 voted
against him. Before announcing the result, the Speaker intimated the
house that he had received a complaint against five independent-MLAs. in
the ruling Coalition alleging disqualification under the Anti-defection Law
and that he was suspending their right to vote. There was an uproar and
the session had to be adjourned. The Speaker sent notices to the five
independent MLAs, and later disqualified them, but not on the ground
alleged in the show cause notice.

N

On Governor’s advice, the Chief Minister summoned the session of
the assembly. The Speaker refused to send the notices of the session to the
five MLAs disqualified by him. He also made arrangements to ensure that
they were not aliowed to enter the assembly. Four of the five members
obtained stay orders from this Court against the Speaker’s order. Again
the Assembly was summoned to meet on October 8, 1991. The four MLAs.
filed Contempt Petition against the Speaker; and on this Court’s orders,
they were invited to the session, and voted in favour of the motion express-
ing confidence in the Government. Excluding the votes of the said four
members, the speaker declared that the Government had lost the con-
fidence of the House. The Governor reported that a situation had arisen
where the Government of the State cannot be carried on in accordance with
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the provisions of the Constitution and the President dismissed the Govern-
ment on the basis of the report. This has been challenged before this Court.

In Nagaland, the Congress(I) party formed the Government in 1987,
with 35 MLAs. In 1988, there was a split and 13 MLAs formed a separate
party called Congress Ruling Party. It claimed the support of 35 MLAs _.
and stated its claim to form the Ministry. The Governor sent a report to
the President detailing the horse trading mechanitions and some MLAs
having contact with the insurgents. The Chief Minister resigned and the
Governor recominended imposition or President’s Rule. President issued
the proclamation under Art. 356 assuming the functions of the State of
Nagaland. The dissident leader filed a writ petition challenging the
proclamation. The Judges in the Division Bench differed on the scope of
Art. 74(2) and S.123 of the Evidence Act and the matter was referred to a
third Judge. However, before he could hear the matter, the Union of India
filed Special Leave Petition and this Court granted leave and stayed the
proceedings of the High Court. ‘

Detailed arguments were advanced on the scope of Articles 356,
especially in the context of related provisions viz. Arts. 354, 355, 357, 360,
154, 155, 159, 163 etc. and the approval of the pro~lamation by the Parlia-
ment. Arguments were also advanced on the scope and extent of Art. 74(2)
as also S. 123 of the Evidence Act. Various contentions had been raised on
Preamble to the Constitution, Federal structure of the Constitution, Judi-
cial Review, Centre-State relations, basic structure of the Constitution as
also secularism.

Disposing of the matters, this Court
HELD : Per Sawant, J. (for himself and Kuldip Singh, J.)

1.1. The commeon thread running through the Articles 352 to 360 in
Part XVIII relating to emergency provisions is that the said provisions can
be invoked only when there is an emergency and the emergency is of the
nature described therein and not of any other kind. The Proclamation of
emergency under Articles 352, 356 and 360 is further dependent on the
- satisfaction of the President with regard to the existence of the relevant
conditions-precedent. The duty cast on the Union under Article 355 alse
arises in the twin conditions stated therein. [718 C, D]

Ly
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1.2. The crucial expressions in Article 356(1) are if the President, "on
the receipt of report from the Governor of a State or otherwise""is satisfied"
that "the situation has arisen in which the Government of the State cannot
be carried on” "in accordance with the provisions of the Constitution". The
conditions precedent to the issuance of the Proclamation, are: (a) that the
President should be satisfied either on the basis of a report from the
Governor of the State or otherwise, (b) that in fact a situation has arisen in
which the Government of the State cannot be carried on in accordance with
the provisions of the Constitution. In other words, the President’s satisfac-
tion has to be based on objective material. That material may be available
in the report sent to him by the Governor or otherwise or both from the
report and other sources. Further, the objective material so available must
indicate that the Government of the State cannot be carried on in accord-
ance with the provisions of the Constitution. Thus the existence of the
objective material showing that the Government of the State cannot be
carried on in accordance with the provisions of the Constitution is a condi-
tion precedent before the President issues the Proclamation. Once such
material is shown to exist, the satisfaction of the President based on the
" material is not open to question. However, if there is no such objective
material before the President, or the material before him cannot reasonably
suggest that the Government of the State cannot be carried on in accord-
ance with the provisions of the Constitution, the Proclamation issued is
open to challenge. {718 E-H, 719 A]

1.3. The objective material before the President must indicate that
the Government of the State “cannot be carried on in accordance with the
provisions of the Constitution". In other words, the provision require that
the material before the President must be sufficient to indicate that unless
a Proclamation is issued, it is not possible to carry on the affairs of the
State as per the provisions of the Constitution. It is not every situation
arising in the State but a situation which shows that the constitutional
Government has become an impossibility, which alone will entitle the
President to issue the Proclamation. These parameters of the condition
precedent to the issuance of the Proclamation indicate both the extent of
and the limitations on, the power of the judicial review of the Proclamation
issued. It is not disputed that the Proclamation issued under Articie 356(1)
is open to judicial review. All that is contended is that the scope of the
review is limited. The language of the provisions of the Article contains
sufficient guidelines on both the scope and the limitations, of the judicial

G
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review. {719 B-E]

1.4. It is unacceptable that even if the Constitution provides precon-
ditions for exercise of power by the constitutional authorities, the Courts
cannot examine whether the pre-conditions have been satisfied. It is equal-
ly unacceptable if the powers are entrusted to a constitutional authority
for achiéving a particular purpose and if the concerned authority under
the guise of attaining the said purpose,, uses the powers to attain an
impermissible object, such use of power cannot be questioned. No
authority been pointed out in support of these propositions. Many of the
parameters of judicial review developed in the field of administrative law
are not anti-thetical to the field of constitutional law, and they can equally
apply to the domain covered by the constitutional law. That is also true of
the doctrine of proportionality. {720 B-D]

Barium Chemicals Ltd. & Anr. v. The Company Law Board & Ors.,
[1966] Supp. SCR 311; M. A. Rashid & Ors. v. State of Kerala, {1975} 2 SCR
93; State of Rajasthan & Ors. etc. etc. v. Union of India etc. etc., [1978] 1
SCR 1; Kehar Singh & Anr. etc. v. Union of India & Anr., [1988] Supp. 3
SCR 103 and Maru Ram etc. etc. v. Union of India & Anr., [1981] 1 SCR
1196, relied on.

Chief Constable of the North Wales Police v. Evans, (1982) 3 All ER
141; Council of Civil Service Unions v. Minister for the Civil Service, (1985)
AC 374 at 408; R. v. Crown Court at Carlisle, ex p Marcus- Moore, (1981)
Times, 26 Qctober, DC; R. v. Panel on Takeovers and Mergers, ex p Guinness
Plc, (1987) QB 815; Council of Civil Service Unions v. Minister for the Civil
Service, (1985) AC 374 at 414; Puhlhofer v. Hillingdon London Borough
Council, (1986) AC 484; Leech v. Deputy Governor of Parkhurst Prison,
(1988) AC 533 and Muhammad Sharif v. Federation of Pakistan, PLD (1988)
Lahore 725, referred to.

2.1. The exercise of power by the President under Article 356(1) to
issue Proclamation is subject to the judicial review at least to the extent
of examining whether the conditions precedent to the issuance of the
Proclamation have been satisfied or not. This examination will necessarily
involve the scrutiny as to whether there existed material for the satisfac-
tion of the President that a situation had arisen in which the Government
of the State could not be carried on in accordance with the provisions of
the Constitution. Needless to emphasise that it is not any material but
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material which would lead to the conclusion that the Government of the
State cannot be carried on in accordance with the previsions of the
Constitution which is relevant for the purpose. It has further to be remem-
bered that the Article requires that the President "has to be satisfied"” that
the situation in question has arisen, Hence the material in question has to
be such as would induce a reasonable man to come to the conclusion in
question. The expression used in the Article is "if the President......... is
satisfied". It is not the personal whim, wish, view or opinion or the ipse
dixit of the President de hors the material but a legitimate inference drawn
from the material placed before him which is relevant for the purpose. In
other words, the President has to be convinced of or has to have sufficient
proof of information with regard to or has to be free from doubt or
uncertainty about the state of things indicating that the situation in
question has arisen. Although, therefore, the sufficiency or otherwise of the
material cannot be questioned, the legitimacy of inference drawn from such
material is certainly open to judicial review. [730 E-H, 731 A-C]

2.2. The power exercised by the President under Article 356(1) is on
the advice of the Council of Ministers tendered under Article 74(1) of the
Constitution. The Council of Ministers under our system would always

“belong to one or the other political party. In view of the pluralist
democracy and the federal structure, the party or parties in power (in case
of coalition Government at the Centre and in the States may not be the
same). Hence there is a need to confine the exercise of power under Article
356(1) strictly to the situation mentioned therein which is a condition
precedent to the said exercise. That is why the framers of the Constitution
have taken pains to specify the situation which alone would enable the
exercise of the said power. The situation is no less than one in which "the
Government of the State cannot be carried on in accordance with the
provisions of this Constitution". A situation short of the same does not
empower the issuance of the Proclamation. The word "cannot” emphatical-
ly connotes a situation of impasse. Situation which can be remedied or do
not create an impasse, or do not disable or interfere with the governance
of the State according to the Constitution, would not merit the issuance of
the proclamation under the Article. A situation contemplated under this
Article is one where the government of the State cannot be carried on "in
accordance with the provisions of the Constitution”. The expression indeed
envisages varied situation. Article 365 which is in Part XIX entitled "Mis-
cellaneous”, has contemplated one such situation. The failure to comply

G
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with or to give effect to the directions given by the Union under any of the
provisions of the Constitution, is of course, not the only situation con-
templated by the expression "Government of the State cannot be carried
on in accordance with the provisions of this Constitution” Article 365 is
more in the nature of a deeming provision. However, the situations other
than those mentioned in Article 365 must be such where the governance of
the State is not possible to be carried on in accordance with the provisions
of the Constitution. [731 D-F]

2.3 There is no hesitation in concurring broadly with the occasions
illustrated by the Sarkaria Commission on Centre State Relations where
the exercise of power under Article 356(1) would be improper and uncalled
for. [737 E]

Constituent Assembly Debates Vol. IX p. 175, 176; Report of Sarkaria
Commission on Centre State relations, paragraphs 6.3, 23, 24, 6.4.01, 6.5.01,
referred to.

3.1. The object of Article 74(2) was not to exclude any material or
documents from the scrutiny of the Courts but to provide that an order
issued by or in the name of the President could not be questioned on the
ground that it was either contrary to the advice tendered by the Ministers
or was issued without obtaining any advice from the Ministers. Its object
was only to make the question whether the President had followed the
advice of the Ministers or acted contrary therete, non-justiciable. What
advice, if any, was tendered by the Ministers to the President was thus to
be beyond the scrutiny of the Court. [737 H, 738 A-B]

3.2. This is not to say that the rule of exclusion laid down in Section
123 of the Indian Evidence Act is given a go-bye. However, it only em-
phasises that the said rule can be invoked in appropriate cases. [738 G]

3.3. Although Article 74(2) bars judicial review so far as the advice
given by the Ministers is concerned, it does not bar scrutiny of the material
on the basis of which the advice is given. The Courts are not interested in
either the advice given by the Ministers to the President or the reasons for

such advice. The Courts are, 'howevgr, justified in probing as to whether
there was any material on the basis of which the advice was given, and
whether it was relevant for such advice and the President could have acted
on it. Hence, when the Courts undertake an enquiry into the existence of

A
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such material, the prohibition contained in Articie 74(2) does not negate
their right to know about the factual existence of any such material. This
is not to say that the Union Government cannot raise the plea of privilege
under Section 123 of the Evidence Act. As and when such privilege against
disclosure is claimed, the Courts will examine such claim within the
parameters of the said section on its merits. [738 G, H; 739 A-B]

3.4. Since further the Proclamation issued under Article 356(1) is
required by Clause (3) of that Article to be laid before each House of
Parliament and ceases to operate on the expiration of two months unless
it has been approved by reselutions by both the Houses of Parliament
before the expiration of that period, it is evident that the question as to
whether a Proclamation should or should not have been made, has to be
discussed on the floor of each House and the two Houses would be entitled
to go into the material on the basis of which the Council of Ministers had
tendered the advice to the President for issuance of the Proclamation.
Hence the secrecy claimed in respect of the Material in question cannot
remain inviolable, and the plea of non-disclosure of the material can
hardly be pressed. When the Proclamation is challenged by making out a
prima facie case with regard to its invalidity, the burden would be on the
Union Government to satisfy that there exists material which showed that
the Government could not be carried on in accordance with the provisions
of the Constitution. Since such material would be exclusively within the
knowledge of the Union Government, in view of the provisions of Section
106 of the Evidence Act, the burden of proving the existence of such
material would be on the Union Government. [739 E-H, 740 A]

3.5. As regards the question whether the validity of the Proclamation
issued under Articie 356(1) can be challenged even after it has been
approved by both Houses of Parliament under clause (3) of Article 356,
there is no reason to make a distinction between the Proclamation so
approved and a legislation enacted by the Parliament. If the Proclamation
is invalid, it does not stand validated merely because it is approved of by
the Parliament. The grounds for challenging the validity of the Proclama-
tion may be different from those challenging the validity of a legislation.
However, that does not make any difference to the vulnerability of the
Proclamation on the limited grounds available. [740 B-Cj

3.6. The deletion of clause (5) of Article 356, as it stood prior to its
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A deletion by the Constitution (44th Amendment) Act in 1978, has made no
change in the legal position that the satisfaction of the President under
clause (1) of Articie 356, was always judicially reviewable. On the other
hand, the deletion of the clause has reinforced the earlier legal position,
viz., that netwithstanding the existence of clause (5}, the satisfaction of the

B President under clause (1) was judicially reviewable and the judicial review
was not barred on account of the presence of the clause. [741 D]

Shamsher Singh & Anr. v. State of Punjab, [1975] 1 SCR 814; State of

U.P. v. Raj Narain, {1975] 3 SCR 333 at 360; A.K. Roy v. Union of India,

{1982] 2 SCR 272 at 297; Kihoto Hollohan v. Zachillhu & Ors., [1992] Supp.

C 2 SCC651 at 707-710; Union of India v. Jyoti Prakash Mittar, [1971] 3 SCR

483 and Union of India v. Tulsi Ram Patel, [1985] Supp. 2 SCR 131,
referred to.

R. v. HM. Treasury ex p. Smeldey, [1975] QB 657, referred to.
D Prof. HW.R. Wade in "Addministratvie Law" — 6th Edition, referred to.
1

4.1. It will be an inexcusable error to examine the provisions of Article

356 from a pure legalistic angle and interpret their meaning only through
jurisdictional technicalities. The Constitution is essentially a political
document and provisions such as Article 356 have a potentiality to unsettle

E and subvert the entire constitution scheme. The exercise of powers vested
under such provisions needs, therefore, to be circumscribed to maintain the
fundamental constitutional balance lest the Constitution is defaced and
destroyed. This can be achieved even without bending much less breaking

the normal rules of interpretation, if the interpretation is alive to the other

F equally important provisions of the Constitution and its bearing on them.
Democracy and federalism are the essential features of our Constitution
and are part of its basic structure. Any interpretation that may placed on
Article 356 must, therefore, help to preserve and not subver their fabric. The
power vested de jure in the President but de facto in the Council of Ministers
under Article 356 has all the latent capacity to emasculate the two basic

" features of the Constitution and hence it is necessary to scrutinise the
material on the basis_of which the advice is given and the President forms
his satisfaction more closely and circumspectly. This can be done by the
Courts while confining themselves to the acknowledged parameters of the
judicial review as discussed above viz, illegality, irrationality and mala
H fides. Such scrutiny of the material will alsp be within the judicially dis-

<4
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coverable and manageable stahdards. [742 F-H; 743 A-C]

4.2. States have an independent constitutional existence and they
have as important a role to play in the political, social, educational and
cultural life to the people as the Union. They are neither satellites nor
agents of the Centre. The fact that during emergency and in certain other
eventualities their powers are overriden or invaded by the Centre is not
destructive of the essential federal nature of our Constitution. The in-
vasion of power in such circumstances is not a normal feature of the
Constitution. They are exceptions and have to be resorted to only oc-
casionally to meet the exigencies of the special situations. The exceptions
are not a rule. [746 E-G]

I3

4.3. So long as the States are not mere administrative units but in
their own right constitutional potentates with the same paraphernalia as
the Union, and with independent Legislature and the Executive constituted
by the same process as the Union, whatever the bias in favour of the
Centre, it cannot be said that merely because (and assuming it is correct)
the Constitution is labelled unitary or quasi-federal or a mixture of federal
and unitary structure, the President has unrestricted power of issuing
Proclamations under Article 356(1). If the Presidential powers under the
said provision are subject to judicial review within the limits discussed
above, those limitations will have to be applied strictly while scrutinising
the concerned the material. [747 A-C]

4.4. In a representative democracy in a populous country like ours
when legislatures of the States are dissolved pursuant to the power used
under Article 356(1) of the Constitution and the elections are proposed to
be held, it involves for the public exchequer an enormous expenditure and
consequently taxes the public. The machinery and the resources of the State

are diverted from other useful work. The expenses of contesting elections.

which even otherwise are heavy and unaffordable for common man are
multiplied. Frequent elections; consequent upon unjustified use of Article
356(1) has thus a potentially dangerous consequence of negating the very
democratic principle by making the election-contest the exclusive preserve
of the affluent. What is further, the frequent dissolution of the Legislature,
has the tendency to create disenchantment in the people with the process of
election and thus with the democratic way of life itself. The history warns us
that the frustration with democracy has often in the past, led to an invita-

G
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tion to fascism and dictatorship of one form or the other. [747 D-F]

4.5. Tne participation of the people in the governance is a sine qua
non of democracy. The democratic way of life began by direct participation
of the people in the day to day affairs of the society. With the growth of

- population and the expansion of the territorial boundaries of the State,

representative democracy replaced direct democracy and people gradually
surrendered more and more of their rights of direct participation, t. their
representatives. Notwithstanding the surrender of the requisite powers, in
matters which are retained, the powers are jealously guarded and rightly
so. If it is true to say that in democracy, people are sovereign and all power
belongs primarily to the peoble, the retention of such power by the people
and the anxiety to exercise them is legitimate. The normal rule being the
self-governance, according to the wishes expressed by the people, the
occesions to interfere with the self- governance should both be rare and
demonstrably compelling. [747 H, 748 A-C]

4.6. Our Society is, among other things, multi-lingual, multi-ethnic
and multi-cultural. Prior to independence, political promises were made
that the States will be formed on linguistic basis and the ethnic and
cultural identities will not only be protected but promoted. It is in keeping
with the said promises, that the States eventually have come to be or-
ganised broadly on linguistic, ethnic and cultural basis. The people in
every State desire to fulfil their own aspirations through self-governance
within the framework of the Constitution. Hence interference with the
self-governance also amounts to the betrayal of the people and unwar-
ranted interference. The betrayal of the democratic aspirations of the
people is a negation of the democratic principle which runs through our
Constitution. [748 D-F]

4.7. Under our pelitical and electoral system, political parties may
operate at the State and national level or exclusively at the State level.
There may be different political parties in different States and at the
national level. Consequently, situations may arise, as indeed they have,
when the political parties in power in various States and at the Centre may
be different. It may also happen - as has happened till date - that through
political bargaining, adjustment and understanding, a State-level party

B may agree to elect candidates of a national level party to the Parliament

- and vice versa. This mosaic of variegated pattern of political life is poten-
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tially inherent in a pluralist multi-party democracy like ours. Hence the
temptation of the political party or parties in power (in a coalition Govern-
merit) to destabilise or sack the Government in the State not run by the
same political party or parties is not rare and in fact the experience of the
working of Article 356(1) since the inception of the Constitution, shows
that the State Governments have been sacked and the legislative as-
semblies dissolved on irrelevant, objectionable and unsound grounds. So
for the power under the provision has been used on more than 90 occasions
and the almost all cases against governments run by pohtlcal parties in
opposition. If the fabric of pluralism and pluralist democracy and the
unity and integrity of the country are to be preseérved, Judlcxary in the
circumstances is the only institution which can act as the saviour of the
systéem and of the nation. [748 G-H, 749 A-D]

4.8. It cannot be said that if the ruling party in the -States suffers an
overwhelming defeat in the elections to the Lok Sabha - however complete
~ the defeat may be it will be a ground for the issue of the Proclamation
under Article 356(1). [749 E]

4.9. The federal principle, social pluralism and pluralist democracy
which form thé basic structure of our Constitution demand that the
judicial review of the Proclamation issued under Article 356(1) is not only
an lmperatlve necessity but is a stringent duty and the exercise of power
under the said provision is confined strictly for the purpose and to the
circumstances mentioned therein and for none else. It also requires that
the material on the basis of which the power is exercised is scrutinised
circumspectly. [750 F-G]

State of Rajasthan etc. etc. v. Union of India, {1978} 1 SCR 1, referred
to. 2 '

Constituent Assembly Debates, Vol. IX p. 177 referred to.

5.1. The removal of the Ministr “r the dissolution of the Legislative
Assembly is not automatic consequence of the issuance of the Proclamation.
The exercise of the powers under sub-clauses (a), (b) and (c) of Article
356(1) may also co-exist with a mere suspension of the political Executive
and the Legislature of the State. Sub-clause (c) of Article 356(1) makes'it
clear. It speaks of incidental and consequential provisions to give effect to
the objects of the proclamation including suspension in whole or part of the
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operation of any provision of the Constitution relating to any body or
authority in the State. It has to be noted that unlike sub-clause (), it does
not exclude the Legislature of the State. Sub clause (b) only speaks of
exercise .of the powers of the Legislature of the State by or under the
authority of the Parliament. What is further, the assumption of only some
of the functions of the Government and the powers of the Governor or of any
body or authority in the State other than the Legislature of the State under
sub-clause (a), is also conceivable with the retention of the other functions
and powers with the Government of the State and the Governor or any body
or authority in the State. The language of sub-clause (a) is very clear on the
subject. Where there is a bicameral Legislature, the Upper House, i.e., the
Legislative Council cannot be dissolved. Yet under sub-clause (b) of Article
356(1) its powers are exercisable by or under the authority of Parliament.
The word used there is "Legislature” and not "Legislative Assembly". Legis-
lature includes both the Lower House and the Upper House, i.e., the Legis-
lative Assembly and the Legislative Council. It has also to be noted that
when the powers of the Legislature of the State are declared to be exer-
cisable by or under the authority of the Parliament under Article 356(1) (b),
it is competent for Parliament under Article 357, to confer on the President
the power of such Legislature to make laws and to authorise the President
to delegate the powers so conferred, to any other authority to be specified by
him. The authority so chosen may be the Union or officers and authorities
thereof. Legally, therefore, it is permissible under Article 356(1), firstly,
only to suspend the political executive or any body or authority in the State
and also the Legislature of the State and not to remove or dissolve them.
Secondly, it is also permissible for the President to assume only some of the
functions of the political executive or of any body or authority of the State
other than the Legislature while neither suspending nor removing them.
The fact that some of these exercises have not been resorted to in practice
so far, does not militate against the legal position which emerges from the
clear language of Article 356(1). [751 H; 752 A-H; 753 A-B]

~ 5.2. Once the issuance of the Proclamation is held valid, the scrutiny
of the kind and degree of power used under the Proclamation, falls in a
narrower compass. There is every risk and fear of the Court undertaking
upon_itself the task of evaluating with fine scales and through its own
lenses the comparative merits of one rather than the other measure. The
Court will thus travel unwittingly into the political arena and subject itself
‘more readily to the charges of encroaching upon policy-making. The

i
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"political thicket" objection sticks more easily in such circumstances.
Although, therefore, on the language of Article 356(1), it is legal to hold
that the President may exercise only some of the powers given to him, in
practice it may not always be easy to demonstrate the excessive use of the
power. [753 E-F]

5.3. In addition to warning, the President will always have the power
to issue the necessary directives. Except in situations where urgent steps
are imperative and exercise of the drastic power under the Article cannot
brook delay, the President should use all other measures to restore the
constitutional machinery in the State. The Sarkaria Commission has also
made recommendations in that behalf in paragraphs 6.8.01 to 6.8.04 of its
Report, and the said recommendations are endorsed. {754 E-F]

6.1. The Parliament can only approve or disapprove of the removal
of the Council of Ministers and the dissolution of the Legislative Assembly
under clause (3) of Article 356, if such action is taken by the President.
The question then arises is whether the Council of Ministers and the
Legislative Assembly can be restored by the Court when it declares the
Proclamation invalid. There is no reason why the Council of Ministers and
the Legislative Assembly should not stand restored as a consequence of
the invalidation of the Proclamation, the same being the normal legal effect
of the invalid action. In the context of the relevant constitutional
provisions and in view of the power of judicial review vested in the Court,
such a consequence is also a necessary constitutional fall-out. Unless such
result is read, the power of judicial review vested in the judiciary 'is
rendered nugatory and meaningless. To hold otherwise is also tantamount
to holding that the Proclamation issued under Article 356(1) is beyond the
scope of judicial review. For when the validity of the Proclamation is
challenged, the Court will be powerless to give relief and would always be
met with the fait accompli. Article 356 would then have to be read as an
exception to judicial review. Such an interpretation is neither possible nor
permissible. Hence the necessary consequence of the invalidation of the
Proclamation would be the restoration of the Ministry as well as the
Legislative Assembly, in the State. [755 D-H]

6.2. As regards cases where the Proclamation is held valid but is not
approved by either or both Houses of Parliament, the consequence of the
same would be the same as where the proclamation is revoked sub-
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sequently or is not laid before each House of the Parliament before the
expiration of two months or where it is revoked after its approval by the
Parliament or ceases to eperate on the expiration of a period of six months
from the date of its issue, or of the further permissible period under clause
(4) of Article 356. It does not, however, appear from the provisions of
Article 356 or any other provision of the Constitution, that mere non-ap-
 proval of a valid Proclamation by the Parliament or its revocation or
cessation, will have the effect either of restoring the Council of Ministers
or the Legislative Assembly. The inevitable consequence in such a situation
is fresh elections and the constitution of the new Legislative Assembly and
the Ministry in the State. The law made in exercise of the power of the
Legislature of the State by Parliament or the President or any other
authority during the period the valid Proclamation subsists before it is
revoked or disapproved, or before it expires, is protected by clause (2) of
Article 357. [756 D-G]

63. It is necessary to interpret clauses (1) and (3) of Article 356
harmoniously since the provisions of clause (3) are obviously meant to be a
check by the Parliament (which also consist of members from the concerned
States) on the powers of the President under clause (1). The check would
become meaningless and rendered ineffective if the President takes irre-
versible actions while exercising his powers under sub- clauses (a), (b) and
(c) of Clause (1) of the said Article. The dissolution of the Assembly by
exercising the powers of the Governor under Article 174 (2) (b) will be one
such irreversible action. Hence, it will have to be held that in no case, the
President shall exercise the Governor’s power of dissolving the Legislative
Assembly till at least both the Houses of Parliament have approved of the
Proclamation issued by him under Clause (1) of the said Article. The
dissolution of the assembly prior to the approval of the Proclamation by the
Parliament under clause (3) of the said Article will be per se invalid. The
President may however, have the power of suspending the Legislature under

L4 -

sub-clause (c) of claiise (1) of the said Articie. {756 H, 757 A-C]

6.4. The President has no power to dissolve the Legislative Assembly
of the State by using his power under sub- clause (a) of clause (1) of Article
356 till the Proclamation is approved by both the Houses of Parliament
under clause (3) of the said Article. He may have power only to suspend the
Legislative Assembly under sub-clause (c) of clause (1) of the said Article.
Secondly, the Court may invalidate the Proclamation whether it is approved
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by the Parliament or not. The necessary consequence of the invalidation of
the Proclamation would be to restore the status quo ante and, therefore, to
restore-the Council of Ministers and the Legislative Assembly as they stood
on the date of the issuance of the Proclamation. The actions taken including
the laws made during the interregnum may or may not be validated either
by the Court or by the Parliament or by the State Legislature. It may,
however, be made clear that it is for the Court to mould the relief to meet
the requirements of the situation. It is not bound in all cases to grant the
relief of restoration of the Legislative Assembly and the Ministry. The
question of relief to be granted in a particular case pertains to the discre-
tionary jurisdiction of the Court. {757 D-F]

6.5. The Court in appropriate cases will not only be justified in
preventing holding of fresh elections but would be duty-bound to do so by
granting suitable interim relief to make effective the constitutional remedy
of judicial review and to prevent the emasculation of the Constitution.

' {758 D]

Mian Mumammad Nawaz Sharif v. President of Pakistan and Ors.,
[1993] PLD SC 473, referred to.

KARNATAKA:

7.1. The High Court had committed an error in ignoring the most
relevant fact that in view of the conflicting letters of the seven legislators,
it was improper on the part of the Governor to have arrogated to himself
the task of holding, firstly, that the earlier nineteen letters were genuine
and were written by the said legislators of their free will and volition.- He
had not even cared to interview the said legislaters, but had merely got
the authenticity of the sigrnatures verified through the Legislature
Secretariat. He also took upon himself the task of deciding that the seven
out of the nineteen legislators had written the subsequent letters on
account of the pressure from the Chief Minister and not out of their free
will. Again he had not cared even to interview the said legislators. It is
not known from where the Governor got the information that there was
horse-trading going on between the legislators. Even assuming that it was
so, the correct and the proper course for him to adopt was to await the
test on the floor of the House which test the chief Minister had willingly
undertaken to go through on any day that the Governor chose. In fact, the
State Cabinet had itself taken an initiative to convene the meeting of the

Assembly on 27.4.89, i.e., only a week ahead of the date on which the H
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Governor chose to send his report to the President. Lastly, what is
important to note in connection with this episode is that the Governor at
no time asked the Chief Minister even to produce the legislators before
him who were supporting the Chief Minister, if the Governor thought that
the situation posed such grave threat to the governance of the State that
he could not await the result of the floor-test in the House. [761 A-F]

7.2. This is a case where all cannons of propriety were thrown to wind
and the undue haste made by the Governor in inviting the President to
issue the proclamation under Article 356 (1) clearly smacked of mala fides.
The Proclamation issued by the President on the basis of the said report
of the Governor and in the circumstances so obtaining, therefore, equally
suffered from mala fides. A duly constituted Ministry was dismissed on the
basis of material which was neither tested nor allowed to be tested and was
no more than the ipse dixit of the Governor. The action of the Governor
was more objectionable since as a high constitutional functionary, he was
expected to conduct himself more fairly, cautiously and circumspectly.
Instead, it appears that the Governor was in a hurry to dismiss the
Ministry and dissolve the Assembly. The Proclamation having been based
on the said report and so-called other information which is not disclosed,
was therefore liable to be struck down. [761 F-H, 762 A]

7.3. It is necessary to stress that in all cases where the support to
the Ministry is claimed to have been withdrawn by some Legislators, the
proper course for testing the strength of the Ministry is holding the test
on the floor of the House. That alone is the constitutionally ordained
forum for seeking openly and objectively the claims and counter-claims in
that behalf. The assessment of the strength of the Ministry in not a matter
of private opinion of any individual, be he the Governor or the President.
It is capable of being demonstrated and ascertained publicly in the House.
Hence when such demonstration is possible, it is not open to bypass it and
instead depend upon the subjeciive satisfaction of the Governor or the
President such private assessment is an anathema to the democratic
principle, apart from being open to serious objections of personal mala
fides. It is possible that on seme rare occasions, the floor- test may be
impossible, although it is difficult to envisage such situation. Even assum-
ing that there arises one, it should be obligatory on the Governor in such
circumstances, to state in writing, the reasons for not holding the floortest.
The High Court was, therefore, wrong in holding that the floor test was

Ly
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neither compulsory nor obligatory or that it was not a pre-requisite to
sending the report to the President recommending action under Article
356 (1). [762 B-E]

7.4. The High Court was further wrong in taking the view that the
facts stated in the Governor’s report were not irrelevant when the Gover-

" nor without ascertaining either from the Chief Minister or from the seven

MLAS whether their retraction was genuine or not, proceeded to give his
unverified opinion in the matter. What was further forgotten by the High
Court was that assuming that the support was withdrawn to the Ministry
by the 19 MLAs, it was incumbent upon the Governor to ascertain whether
any other Ministry could be formed. The question of pei‘sonal bona fides
of the Governor is irrelevant in such matters. What is to be ascertained is
whether the Governor had proceeded legally and explored all possibilities,
of ensuring a constitutional government in the State before reporting that
the constitutional machinery had broken down. Even if this meant install-
ing the Government belonging to a minority party, the Governor was duty
bound to opt for it so long as the Government could enjoy the confidence
of the House. It is also obvious that beyond the report of the Governor,
there was no other material before the President before he issued the
Proclamation. Since the "facts" stated by the Governor in his report, as
pointed out above contained his own opinion based on unascertained
material, in the circumstances, they could hardly be said to form an
objective material on which the President could have acted. The Proclama-
tion issued was, therefore invalid. {762 F-H; 763 A-C]

MEGHALAYA:

8. The unflattering episode shows in unmistakable terms. the
Governor’s unnecessary anxiety to dismiss the Ministry and dissolve the
Assembly and also his failure as a constitutional funictionary to realise the
binding legal consequences of and give effect to the orders of this Court.
What is worse, the Union Council of Ministers also chose to give advice to
the President to issue the Proclamation on the material in question. It is
not necessary to comment upon the validity of the proclamation any
further save and except to observe that prima facie, the material before the
President was not only irrational but motivated by factual and legal mala
fides. The Proclamation was, therefore, invalid. [766 E-G]
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NAGALAND:

9. On the facts of this case also the Governor should have allowed Shri
Vamuzo to test his strength on the floor of the House. This was particularly
so because the Chief Minister, Shri Sema had already submitted his resig-
nation te the Governor. This is notwithstanding the fact that the Governor
in his report had stated that during the preceding 25 years, no less than 11
Governments had been formed and according to his information, the Con-
gress-1 MLAs were allured by the monetary benefits and that amounted to
incredible lack of political morality and complete disregard of the wishes of
the electorate. It has to be emphasised here that although the Tenth
Schedule was added to the Constitution to prevent political bargaining and
defections, it did not prohibit the formation of another political party if it
was backed by no less than 1/3rd members of the existing legislature party.
Since no opportunity was given to Shri Vamuzo to prove his strength on the
floor of the House as claimed by him and to form the Ministry, the
Proclamation issued was unconstitutional. {768 B-E]

Madhya Pradesh, Rajasthan & Himachal Pradesh in the context of
Secularism: ‘

10.1. The Proclamations dated 15th December, 1992 and the actions
taken by the President removing the Ministry and dissolving the Legisla-
tive Assemblies in the States of Madhya Pradesh, Rajasthan and Himachal
Pradesh pursant to the said Proclamations are not unconstitutional.

[789 G]

10.2. Articles 14, 15, 16, 26, 30 and 44 by implication prohibit the
establishment of a theocratic State and prevent the State either identifying
itself with or favouring any particular religion or religious sect or
denomination. The State is enjoined to accord equal treatment to all
religions and religious sects and denominations. {783 D]

10.3. One thing which prominently emerges from our Constitution is
that whatever the attitude of the State towards the religions, religious sects
and denominations, religion cannot be mixed with any secular activity of the
State. In fact, the encroachment of religion into secular activities is strictly
prohibited. This is evident from the provisions of the Constitution. The
State’s tolerance of religion or religions does not make it either a religious
or a theocratic State. When the State allows citizens to practise and profess

G
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their religions, it does not either explicitly or implicitly allow them to
introduce religion into non-religious and secular activities of the State. The
freedom and tolerance of religion is only to the extent of permitting pursuit
of spiritual life which is different from the secular life. The latter falls in the
exclusive domain of the affairs of the State. This is also clear from Sub-sec-
tion (3) of Section 123 of the Representation of the Peoples Act, 1951 which
prohibits an appeal by a candidate or his agent or by any other person with
the consent of the candidate or his election agent to vete or refrain from
voting for any person on the ground of his religion, race, caste, community
or language or the use of or appeal to religious symbols Sub-Section (3A) of
the same section prohibits the promote or attempt to promote feelings of
enmity and hatred between different classes of the citizens of India on the
grounds of religion, race,-caste, community or language a candidate or his
agent or any other person with the consent of a candidate or his election
agent for the furtherance of the prospects of the election of that candidate
or for prejudicially affecting the election of any candidate. A breach of the
provisions of the said sub-sections (3) and (3A) are deemed to be corrupt
practices within the meaning of the said section. [785 D-H, 786 A]

10.4. Reading sub-sections (3) and (3A) of Section 123 together, it is
clear that appealing to any religion or seeking votes in the name of any
religion is prohibited by the two provisions. To read otherwise is to subvert
the intent and purpese of the said provisions. [786 C]

10.5. The BJP manifesto on the basis of which the elections were
contested and pursuant to which elections the three Ministries came to
power stated that the party is committed to build Shri Ram Mandir at
Janmasthan by relocating superimposed Babri structure with due respect.
Leaders of the BJP had consistently made speeches thereafter to the same
effect. Some of the Chief Ministers and Ministers belonged to RSS which
was a banned organisation at the relevant time. The Ministers in the
Ministries concerned exhorted people to join kar seva in Ayodhya on 6th
December, 1992. One MLAs belonging to the ruling BJP in Himachal
Pradesh made a public statement that he had actually participated in the
destruction of the mosque. Ministers had given public send-off to the kar
sevaks and had also welcomed them on their return after the destruction
of the mosque. The implementation of the policy pursuant to the ban of
the RSS was to be executed by the Ministers who were themselves members

of the said organisation. At least in two States, viz, Madhya Pradesh & H
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Rajasthan there were atrocities against the Muslims and loss of lives and
destruction of property. {786 E-H; 787 A-C]

14.6. Religious tolerance and equal treatment of all religious groups
and protection of their life and property and of the places of their worship
are an essential part of secularism enshrined in our Constitution. We have
accepted the said goal not only because it is our historical legacy and a
need of our national unity and integrity but also as a creed of universal
brotherhood and humanism. It is our cardinal faith. Any profession and
action which go counter to the aforesaid creed are a prima facie proof of
the conduct in defiance of the provisions of cur Constitution. If, therefore,
the President had acted on the aforesaid "credentials” of the Ministries in
these States which had unforeseen and imponderable cascading conse-
quences, it can hardly be argued that there was no material before him to
come to the conclusion that the Governments in the three States could not
be carried on in accordance with the provisions of the Constitution. The
consequences of such professions and acts which are evidently against the
provisions of the Constitution cannot be measured only by what happens
in praesentie. A reasonable prognosis of events to come and of their
multifarious effects to foliow can always be made on the basis of the events
occurring, and if such prognosis had led to the conclusion that in the
circumstances, the Governments of the States could not be carried on in
accordance with the provisions of the Constitution, the inference could
hardly be faulted. Therefore, the President had enough material in the
form of the aforesaid professions and acts of the responsible section in the
political set up of the three States including the Ministries to form his
satisfaction that the Governments of the three States could not be carried
on in accordance with the provisions of the Constitution. Hence the
Prociamations issued in respect of these three States could not be said to
be invalid. [787 C-H]

M.C. Setalvad, (Patel Memoriui Lectures - 1965 on Secularism);
referred to.

Relief:

11. Though the Proclamations issued in respect of Karnataka,
Meghalaya and Nagaland are held unconstitutional no relief could be
granted in view of the fact that fresh elections have since taken place and
the new Legislative Assemblies and Ministries have been constituted in
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these three States. However, it is declared that all actions which might have

‘been taken during the period the proclamation operated are valid.

Per Jeeven Reddy, J. (for himself and Agrawal, J.) -
\ N

(in broad agreement with Sawant, J. on secularism and in agreement
with the conclusions on Judicial Review, Art.74(2), approval of the Proclama-
tion by both the Houses of Parliament before dissolving the Legislative As-
senibly by the Pres:dent by using the powers of the Governor underAn? 174(2)
(b) read with An. 356( 1) (a), and moulding of relief):

THE FEDERAL NATURE OF THE CONSTITUTION :

1. A review of the provisions of Constitution shows unmistakably that
while creating a federation, the founding fathers wished to establish a
strong centre. In the light of the past history of this sub-continent, this was
probably a natural and necessary decision. A land as varied as India is, a

strong centre is perhaps a necessity. This bias towards centre is reflected in-

the distribution of legislative heads between the Centre and States. All the
more important heads of Legislation are placed in List-1. Even among the
legislative heads mentioned in List-II, several of them, e.g., Entries 2, 13,17,
23, 24, 26, 27, 32, 33, 50, 57 and 63 are either:fimited by or made subject to
certain Entries in List-I to some or the other extent. Even in the concurrent
list (List-11I), the Parliamentary enactment fis given the primacy, irrespec-
tive of the fact whether such enactment is earlier or later in point of time to
a State enactment on the same subject-matter. Residuary powers are with
the Centre. By the 42and Amendment, quite a few of the Entries in List-II
were omitted and/or transferred to other lists. Above all, Article 3 empowers
the Parliament to form new State out of existing State either by merger or
division as also to increase, diminish or alter the boundaries of the States.
In the process, existing States may disappear and new ones may come into
existence. As a result of the Reorganisation of State Act, 1956, fourteen
States and six Union Territories came into existence in the place of twenty
seven States and one area. Even the names of the States can be changed by
the Parliament unilateraliy. The only requirement, in all this process, being
the one prescribed in the proviso te Article 3, viz., ascertainment of the
views of the Legislatures of the affected States. There is single citizenship,
unlike U.S.A. The judicial organ, one of the three organs of the State, is one
and single for the entire country - again unlike U.S.A., where they are
Federal judiciary and State judiciary separately. Articles 249 to 252 further

H
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demonstrate the primacy of Parliament. If the Rajya Sabha passes a resolu-
tion by 2/3rd majority that in the national interest, Parliament should make
laws with respect to any matter in List-II, Parliament can do so (Article
249), no doubt, for a limited period. During the operation of a proclamation
of emergency, Parliament can make laws with respect to any matter in
List-II (Article 250). Similarly, the Parliament has power to make laws for
giving effect to International Agreements (Article 253). So far as the finan-
ces are concerned, the States again appear to have been placed in a less
favourable position an aspect which has attracted a good amount of
criticism at the hands of the States and the proponents of the States’
autonomy. Several taxes are collected by the Centre and made over, either
partly or fully, to the States. Suffice it to say that Centre has been made far
more powerful vis-a-vis the States. Correspondingly, several obligations too
are placed upon the Centre including the one in Article 355 - the duty to
protect every State against external aggression and internal disturbance.
Indeed, this very Article confers greater power upon the Centre in the name

of casting an obligation upon it, viz., "to ensure that the Government of every

State is carried on in accordance with the provisions of this Constitution”.
It is both a responsibility and a power. [796 D-H, 797 A-E]

12. The fact that under the scheme of our Constitution greater
power is conferred upon the Centre vis-a-vis the States does not mean that
States are mere appendages of the Centre. Within the sphere allotted to
them, States are supreme. The Centre cannot tamper with their powers.
More particularly, the Courts should not adopt an approach, an inter-
pretation, which has the effect of or tends to have the effect of whittling
down the powers reserved to.the States. It is a matter of commeon
knowledge that over the last several decades, the trend the world over is
towards strengthening of Central Governments - be it the result of advan-
ces in technological/scientific fields or otherwise, and that even in U.S.A.
the Centre has become far more powerful notwithstanding the obvious bias
in that Constitution in favour of the Siaies. All this must put the Court
on guard against any conscious whittling down of the powers ‘of the States.
Let it be said that the federalism in the Indian Constitution is not a matter
of administrative convenience but one of principle - the outceme of our
own historical process and a recognition of the ground realities. It is
equally necessary to emphasise that Courts should be careful not to upset
the delicately crafted constitutional scheme by a process of interpretation.

[797 F-H, 798 A-D]

)$,
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The Automobile Transport (Rajasthan) Ltd. v. The State of Rajasthan A
& Ors., [1963] 1 S.C.R. 491, Berubari Union and Exchange of Enclaves -
Reference under Article 143, [1960] 3 S.C.R. 250 and State of West Bengal
v. Union of India, [1964] 1 S.C.R. 371, relied on.

(M. C. Setalvad: Tagore Law Lectures "Union and State relations under
the Indian Constitution" (published by Eastern law House, Calcutta, 1974) B
referred to.

An analysis of Article)356:

2.1. The power conferred by Article 356 is a conditioned power; it is
not an absolute power to be exercised in the discretion of the President.
The condition is the formation of satisfaction - subjective, on doubt - that
a situation of the type contemplated by the clause has arisen. This satis-
faction may be formed on the basis of the report of the Governor or on
the basis of other information received by him or both. The existence of
relevant material is a pre-condition to the formation of satisfaction. The D
use of the word "'may" indicates not only a discretion but an oblzgatton to
consider the advisability and necessity of the action. It also involves an
obligation to consider which of the several steps specified in sub-clauses (a),
(b) and (c) should be taken and to what extent. The dissolution of the
Legislative Assembly - assuming that it is permissible - is not a matter of
course. It should be resorted to only when it is necessary for achi_eving the
purposés of the proclamation. The exercise of the power is made subject
to approval of the both Houses of Parliament. Clause (3) is both a check
on the power and a safeguard against abuse of power. [800 EfG]

2.2. Clause (1) uses the words "is satisfied",'which indicates a more F
definite state of mind than is indicated by the expressions "is of the
opinion" or "has reasons to believe". Since it is a case of subjective satis-
faction, question of observing the prmcnples of natural justice does not and
cannot arise. Having regard to the nature of the power and the situation
in which it is supposed to be exercised, principles of natural justice cannot
be imported into the clause. it is evident that the satisfaction has to be
formed by the President fairly, on a consideration of the report of the
Governor and/or other material, if any, placed before him. Of course, the
President under our Constitution being, what may be called, a constitu-
tional President obliged to act upon the aid and advice of the council of
ministers (which aid and advice is binding upon him by virtue of clause H -
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(1) of Article 74), the satisfaction referred to in Article 356 (1) really means
the satisfaction of the Union Council of Ministers with the Prime Minister
at its head. [801 C-E]

23. Clause (1) requires the President to be satisfied that a situation
has arisen in which the government of the State "cannot" be carried on "in
accordance with the "provisions of this Constitution". The words "cannot”
empbhasise the type of situation contemplated by the clause. These words
read with the title of the Article "provisions in case of failure of constitu-
tional machinery in States” emphasise the nature of the situation con-
templated. [801 F}

2.4. The words "provisions of this Constitution” mean what they say.
The said words cannot be limited or confined to a particular chapter in
the Constitution or to a particular set of Articles. While construing a
constitutional provision, such a limitation ought not to be ordinarily
inferred unless the context does clearly so require. The provisions of the
Constitution include the chapter relating to fundamental rights, the chap-
ter relating to directive principles of the state policy as also the preamble
to the Constitution. {801 G-H; 802 A}

2.5. The satisfaction of the President referred to in clause (1) may
be formed either on the receipt of the report (s) of the Governor or
otherwise. The Governor of a State is appointed by the President under
Article 155. He is indeed a part of the government of the State. The
executive power of the State is vested in him and is exercised by him
directly or through officers subordinate to him in accordance with the
provisions of the Constitution (Article 154). All executive action of the
government of a State is expressed to be taken in the name of the Governor,
except a few functions which he is required to exercise in his discretion.
He has to exercise his powers with the aid and advice of the council of
ministers with the Chief Minister at its head (Article 163). He takes the
oath prescribed by Article 159, to preserve, protect and defend the Con-
stitution and the laws to the best of his ability . It is this obligation which
requires him to report to the President the commissions and omissions of
the government of his State which according to him are creating or have
created a situation where the government of the State cannot be carried
on in accordance with the provisions of the Constitution. In fact, it would
be a case of his reporting against his own government but this may be a
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case of his wearing two hats, one as the head of the State government and
the other as the holder of an independent constitutional office whose duty
it is to preserve, protect and defend the Constitution. {802 E-H, 803 A]

2.6. Since the Governor cannot himself take any action of the nature
contemplated by Article 356 (1), he reports the matter to the President and
it is for the President to be satisfied - whether on the basis of the said
report or on the basis of any other information which he may receive
otherwise - that situation of the nature contemplated by Article 356 (1) has
arisen. It is then and only then that he can issue the proclamation. Once
the proclamation under Article 356 (1) is issued or simultaneously with it,
the President can take any or all the actions specified in clauses (a), (b)
and (c). [803 A-B]

Barium Chemicals v. Company Law Board, [1966] Suppl. S.C.R. 311;
Keshavananda Bharti v. State of Kerala, [1973] Suppl. S.C.R. 1 and Sham-
sher Singh v. State of Punjab, {1975] 1 S.C.R. 814, relied on.

Power of the President to dissolve Legislative Assembly of the State

3.1. Clause (1) of Art. 356(1) does empower the President to dissolve
the Legislative Assembly. This view is also supported by the decision in
State of Rajasthan besides the fact that over the last forty-four years, the
said power has never been questioned. The power to dissolve the Legisla-
tive Assembly is implicit in sub-clause(a) of clause(1) though there is no
such thing as dissolution of the ‘Legislature of the State’ where it consists
of two Houses. It must also be recognised that in certain' situations,
dissolution of Legislative Assembly may be found to be necessary for
achieving the purposes of the proclaination. Power there is. Its exercise is
a different matter. The existence of power does not mean that dissolution
of Legislative Assembly should either be treated as obligatory or should
invariably be ordered whenever a Government of the State is dismissed. It
should be a matter for the President to consider, taking into consideration
all the relevant facts and circumstances, whether the Legislative Assembly
should also be dissolved or not. If he thinks that it should be dissolved, it
would be appropriate, indeed highly desirabe, that he states the reasons
for such extraordinary step in the order itself. [806 F-H; 807 A-B]

3.2. Unless approved by both House of Parliament, tne proclamation
lapses at the end of two months and earlier if it is disapproved or declined
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to be approved by both the Houses of Parliament, as explained hereinafter.
Having regard to the incongruity of the Executive (even though Union
Executive) dissolving the Legislature (even if of a State), it would be
consistent with the scheme and spirit of the Constitution - particularly in
the absence of a specific provision in the Constitution expressly expower-
ing the President to do so - to hold that this power of dissolution can be
exercised by the President only after both Houses of Parliament approve
the proclamation and not before such approval. Once the Parliament
places its seal of approval on the proclamation, further steps as may be
found necessary to achieve the purposes of the proclamation, i.e. dissolu-
tion of Legislative Assembly, can be ordered. Until the approval, he can
only keep the Assembly under suspended animation but shall not dissolve
it. [807 D-G]} '

3.3. While no writ petition shall be entertained by any court before
the actual issuance of proclamation under clause(1), it shall be open to a
High Court or Supreme Court to entertain a writ petition questioning the
proclamation if it is satisfied that the writ petition raises arguable ques-
tions with respect to the validity of the proclamation. The court would be
entitled to entertain such a writ petition even before the approval of the
proclamation by the Parliament - as also after such approval. In an
appropriate case and if the situation demands, the High Court/Supreme
Court can also stay the dissolution of the Assembly but not in such a
manner as to allow the Assembly to continue beyond its original term. But
in every such case where such an order is passed the High Court/Supreme
court shall have to dispose of the matter within two to three months. Not
dispoesing of the writ petition while granting such an interim order would
create several complications because the life of the proclamation does not
exceed six months even after the approval by parliament and in any event
the proclamation cannot survive beyond one year except in the situation
contemplated by clause (5) which is, of course, an exceptional situation,
{807 H, 808 A-C}

3.4. Clause (3) of Art. 356 uses the words "approved by resolutions
of both Houses of Parliament”. The word "approval” means affirmation of
the action by higher or superior authority. In other words, the action of
the President has to be approved by the Parliament. The expression
"approval” has an intrinsic meaning which cannot be ignored. Disapproval
or non-approval means the Houses of Parliament are saying that the,
President’s action was not justified or warranted and that it shall no -
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longer continue. In such a case, the proclamation lapses, i.e., ceases to be
in operation at the end of two months - the necessary consequence of which
is the status quo ante revives. To say tat notwithstanding the disapproval
or non-approval, the status quo ante does not revive is to rob the concept
of approval of its content and meaning. Such a view renders the check
provided by clause (3) ineffective and of no significance whatsoever. It
would indeed mean supremacy of the Executive over the Pariiament. The
dismissal of a government under sub-clause(a) of clause(1) cannet also be
equated to the physical death of a living being. There is no irrevocability
about it. It is capable of being revived and it revives. Legislative Assembly
which may have kept in suspended animation also springs back to life. So
far as the validity of the acts done, orders passed and laws, if any, made
during the period of operation of the proclamation is concerned, they
would remain uneffected inasmuch as the disapproval or non- approval
does not render the proclamation invalid with retrospective effect. It may
be recalled that the power under Article 356(1) is the power vested in the
President subject no doubt to approval within two months. The non-ap-
proval means that the proclamation ceases to be in operation at the expiry
of two months. [808 G-H; 809 A-E]

3.5. Even in case the proclamation is approved by the Parliament it
would be open to the court to restore the State Government to its office in
case it strikes down the proclamation as unconstitutional. If this power
were not conceded to the court, the very power of judicial review would be
rendered nugatory and the entire exercise meaningless. If the court cannot
grant the relief flowing from the invalidation of the proclamation, it may
as well decline to entertain the challenge to the proclamation altogether.
For, there is no point in the court entertaining the challenge, examining
it, calling upon the Union Government to produce the material on the basis

of which the requisite satisfaction was formed and yet not give the relief. o

.Such, a course is inconceivable. [809 F-H; 810 A]

3.6.1t would be within the power of the court to say that the acts and
orders made and laws enacted by Parliament or under its authority during
the period the proclamation was in operation, are saved. Indeed, it should
say so in the interests of general public and to avoid all kinds of complica-
tions, leaving it to government and the Legislature of the State concerned
to rectify, modify or repeal them, if they so choose. The theory of factum
velet may also be available to save the acts, orders and things done by the
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President or under his authority during the said period. {810 B-c]

State of Rajasthan & Ors. elc. etc. v. Union of India, [1978] 1 SCR 1,
referred to.

3.7. Under the Government of India Act, 1935, the Governor-General
and the governor were not constitutional heads of State as under the
Constitution. They exercised real power in their own right. Only a few
powers were entrusted to the elected governments and even those could be
taken away (by in Governor- General at the Centre and the Governor in
the provinces) as and when they were satisfied that a situation has arisen
where the government at the centre or of the province cannot be carried
on in accordance with the provision of the said Act. Under Article 356, the
position is entirely different. The power can be exercised only against the

" States and that too by the President and not by the Governor. The entire
constitutional philosophy is different. Therefore, merely because the same
words "all or any" in Sections 93 and 45 of the Government of India Act
occur in Articie 356(1) the same meaning cannot be attributed to them
mechanically ignoring all other factors. [811 C-F]

4.1. Since the commencement of the Constitution, the President has
invoked Article 356 on as many as ninety or more occasions. Instead of
remaining a ‘dead-letter’, it has proved to be the ‘death-letter’ of scores of
State Governments and Legislative Assemblies. The Sarkaria Commission
which was appointed to look into and report on Centre-State relations
considered inter alia the manner in which the power has been exercised
over the years and made certain recommendations designed to prevent its
misuse. Since the Commission was headed by a distinguished Judge of this
Court and also because it made its report after an elaborate and exhaus-
tive study of all relevant aspects, its opinions are certainly entitled to great
weight notwithstanding the fact that the report has not been accepted so
far by the Government of Indi'a. 811 G.H, 812 A, Bj

4.2. The recommendations of Sarkaria Commission on Centre-State
Relation in regard to Article 356 are evidently the outcome of the opinion
formed by the Commission that more often than not, the power under
Article 356 has been invoked improperly. It is not to express any opinion
whether this impression of the Commission in justified or not. It is not
possible to review all the ninety cases in which the said power has been
invoked and to say in which cases it was invoked properly and in which
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cases, not. Having regard to the constitutional scheme obtaining under our
Constitution, the said recommendations do merit serious consideration.
- [815 F, G]

Sarkaria Commission Report on Centre-State Relation, pai‘agraphs
6.3.23, 6.4.01, 6.5.01 and 6.8, referred to.

Rajamannar Committee report. Ch. IX, referred to.
¢ — i ,
The Constitution of India and the Concept of secul(zn'sm:

5.1. While Article 25 of the Constitution guarantees to all its people
freedom of religion, Articles 14, 15 and 16 enjoin upon the State to treat all
its people equally irrespective of their religion, caste, faith or belief. While
the citizens of this country are free to profess, practice and propagate such
religion, faith or belief as they choose, so far as the State is concerned, i.e.,
from the point of view of the State, the religions, faith or belief of a person
is immaterial. To it, all are equal and all are entitled to be treated equally.
Equal treatment is not possible if the State were to prefer or promote a
particular religion, race or caste, which necessarily means a less favourable
treatment of all other religions, races and castes. The Constitutional
promises of social justice, liberty or belief, faith or worship and equality of
status and of opportunity cannot be attained unless the State eschews the
religion, faith or belief of a person from its consideration altogether while
dealing with him, his rights, his duties and his entitlements. Secularism is
thus more than a passive attitude of religious tolerance. It is a positive concept
of equal treatment of all religions. This attitude is described by some as one
of neutrality towards religion or as one of benevolent neutrality. This may
be a concept evolved by western liberal thought or it may be, as some say, an
abiding faith with the Indian people at all points of time. That is not
material. What is material is that it is a constitution goal and a basic
feature of the Com'ltutlon. [817 F-H; 818 A, B] o

o

5.2. Any step inconsistent with the said constitutional policy is, in
plain words, unconstitutional. This dees not, mean that the State has no say
whatsoever in matters of religion. Laws can be made regulating the secular
affairs of Temples, Mosques and other places of worship and mutts. The
power of the Parliament tc reforms and rationalise the personal laws is
unquestioned. The command of Article 44 is yet to be realised. [818 C, D]

5.3. In the affairs of the State (in its widest connotation) religion is
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irrelevant; it is strictly a personal affair. In this sense and in this behalf, our
Constitution is broadly in agreement with the U.S. Constitution, the First
Amendment whereof declares that "Congress shall make no laws respecting
an establishment of religion or prohibiting the free exercise thereof....."
(generally referred to as the "establishment clause”). Perhaps, this is an
echo of the doctrine of separation of Church and State; may be it is the
meodern political thought which seeks to separate religion from the State - it
matters very little. In this view of the matter, it is absolutely erroneous to
say that secularism is a "vacuous word" or a "phantom concept". Our
founding fathers read this concept into our Constitution not because it was
fashionable to do so, but because it was an imperative in the Indian context.
It is true that India was divided on the basis of religion and that areas
having majority muslim population were constituted into a new entity -
Pakistan - which immediately proceeded to proclaim itself as an Islamic
Republic, but it is equally a fact that even after partition, India contained a
sizeable population of minorities. They comprised not less than 10 to 12%
of the population. Inspired by Indian tradition of tolerance and fraternity,
for whose sake, the greatest son of Modern India, Mahatma Gandhi, laid
down his life and seeking to redeem the promise of religious neutrality held
forth by the Congress party, the founding fathers proceeded to create a
state, secular in its outlook and egalitarian in its action. They could not
have countenanced the idea of treating the minorities as second-class
citizens. On the contrary, the dominant thinking appears to be that the
majority community, Hindus, must be secular and thereby help the
.minorities to become secular. For, it is the majority community alone that
can provide the sense of security to others. The significance of the 42nd
(Amendment) Act lies in the fact that it formalised the pre-existing situa-
tion. It put the matter beyond any doubt, leaving no room for any controver-
sy. In such a situation, the debate whether the Preamble to the Constitution
is included within the words "the provisions‘ of the Constitution" is really
unnecessary. Preamble is a key to the understanding of the relevant
provisions of the Constitution. The 42nd (Amendment) Act has furnished
the key in unmistakable terms. [820 E-H, 821 A-D]

5.4. One cannot conceive of a democratic form of government without
the political parties. They are part of the political system and constitution-
_ al scheme. May, they are integral to the governance of a demecratic society.
If the Constitution requires the State to be Secular in thought and action,
the same requirement attaches to political parties as well. The Constitu-
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tion does not recognise, it dees not permit, mixing religion and State
power. Both must be kept apart. That is the constitutional injunction. "
None can say otherwise so long as this Constitution governs this country.
Introducing religion into politics is to introduce an impermissible element
into body politic and an imbalance in our constitutional system. If a
political party espousing a particular religion comes to power, that religion
tends to become, in practice, the official religion. All other religions come
to acquire a secondary status, at any rate, a less favourable position. This
would be plainly antithetical to Articles 14 to 16, 25 and the entire con-
stitutional scheme adumbrated hereinabove. Under our Constitution, no
party or organisation can simultaneously be a political and a religious
party. It has to be either. Same would be the position, if a party or
organisation acts and/or behaves by word or mouth, print or in any other

" manner to bring about the said effect, it wouid equally be guilty of an act

of unconstitutionality. It would have no right to function as a political
party., The fact that a party may be entitled to go to people seeking a
mandate for a drastic amendment of the Constitution or its replacement
by another Constitution is wholly irrelevant in the context. The Constitu-
tion does not provide for such a course - that it does not provide for its
own demise. [821 G-H, 822 A-D}

5.5. Consistent with the constitutional philosophy, sub- section (3)
of Section 123 the Representation of Peoples Act, 1951 treats an appeal to
the electorate to vote on the basis of religion, race, caste or community of
the candidate or the use of religious symbols as a corrupt practice. Even
a single instance of such a nature is enough to vitiate the election of the
candidate. Similarly, sub-section (3-A) of Section 123 provides that promo-
tion of, or attempt to promote, feelings of enmity or hatred between
different classes of citizens of India on grounds of religion, race, caste,
community or language by a candidate or his agent etc. for the furtherance
of the prospects of the election of that candidate is equally a corrupt
practice, Section 29-A provides for registration of associations and bodies
as political parties with the Election Commission. Every party contesting
elections and seeking to have a uniform symbol for all its candidates has
to apply for registration. While making such application, the association
or body has to affirm its faith and allegiance to "the principles of socialism,
secularism and democracy” among others. [822 E-G]

Keshavananda Bharti v. State of Kerala, {1973} Suppl. SCR 1; Indira H
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N. Gandhi v. Raj Narain, [1975] 2 S.C.C. 159 and S.P. Mittal v. Union of
India, [1983] 1 S.C.R. 729, relied on.

M.C. Setalved (Patel Memiorial Lectures - 1965); Gajendragadkar, J.,
Seminar on "Secularism; Its Implications for Law ard life in India"); and
Upendra Baxi: The Struggie for the Re-definition of Secularism in India -
published in Social Action Vol. 44 - January March 1994, referred to.

6.1. Article 74(2) - Its meaning and scope : - /

The idea behind clause (2) of Art. 72 is that the Court is not to enquire -
it is not concerned with - whether any advice was tendered by any Minister
or Council of Ministers to the President, and if so, what was that advice.
That is a matter between the President and his Council of Ministers. What
advice was tendered, whether it was required to be reconsidered, what
advice was tendered after reconsideration, if any, what was the opinion of
the President, whether the advice was changed pursuant to further discus-
sion, if any, and how the ultimate decision was arrived at, are all matters
between the President and his Council of Ministers. They are beyond the
ken of the Court. The Court is not to go into it. It is enough that there is
an order/act of the President in appropriate form. It will take it as the
order/act of the President. It is concerned only with the validity of the order
and legality of the proceedings or action taken by the President in exercise
of his functions and not with what happened in the inner councils of the
President and his Ministers. No one can challenge such decision or action
on the greund that it is not in accordance with the advice tendered by the
Ministers or that it is based on no advice. If, in a given case, the President
acts without, or contrary to, the advice tendered to him, it may be a case
warranting his impeachment, but so far as the Court is concerned, it is
the act of the President. No opinion needs to be expressed as to what would
be the position if in the unlikely event of the Council of Ministers itself
questioning the action of the President as heing taken withsut, or cuntrary,
to their advice. [826 H, 827 A-D}
]

6.2. Clause (2) of Article 74, understood in its proper perspective, is
confined to a limited aspect. It protect and preserves the secrecy of the
deliberations between the President and his Council of Ministers. In fact,
clause (2) is a reproduction of sub-section (4) of Section 10 of the Govern-
ment of India Act, 1935. (The Government of India Act did not contain a
provision corresponding to Article 74(1) as it stood before or after the

¥
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Amendments). The scope of.clause (2) should not be extended beyond its
legitimate field. In any event, it cannot be read or understood as conferring
an immunity upon the council of ministers or the Minister/Ministry con-
cerned to explain, defend and justify.the orders and acts of the President
done in exercise of his functions. The limited provision contained in Article
74(2) cannot override the basic provisions in the Constitution relating to
judicial review. If and when any action taken by the President in exercise
of his functions is questioned in a Court of Law, it is for the Council of
Ministers to justify the same, since the action or order of the President is
presumed to have been taken in accordance with Article 74(1). As to which
Minister or which. official of which Ministry comes forward to defend the
order/action is-for them to decide and for the Court to be satisfied about
it. Where, of course, the act/order questioned is one pertaining to the
executive power to the Government of India, the position is much simpler.
It does not represent the act/order of the President done/taken in exercise
of his functions and hence there is no occasion for any aid or advice by
the Ministers to him. It is the act/order of Government of India, though
expressed in the name-of the President. It is for the concerned Minister or
Ministry, to whom the function is allocated under the Rules of Business
to defend and justify such action/order. [827 E-G, 828 A-C] .

6.3. Section 123 of the Evidence Act is in no manrer relevant in
ascertaining the meaning and scope of Article 74(2). lts field and purpose is
altogether different and distinct. Evidence Act is a pre-Constituticn enact-
ment. Section 123 enacts a rule of English Common Law that no one shall
be. permitted to give evidence derived from unpublished official records
relating to affairs of State except with the permission of the concerned head
of the department. It does not prevent the head of department permitting it
or the head of the department himself giving evidence on that basis. Article
74(2) and Section 123 cover different and distinct areas. It may happen that
while justifying the Government’s action in Court, the Minister or the
concerned official may claim a privilege under Section 123. If and when such
privilege is claimed, it will be decided on its own merits in accordance with
the provisions of that Section. But, Article 74(2) does not and cannot mean
that the Government of India need not justify the action taken by the
President in the exercise of his functions because of the provision contained
therein. No such immunity was intended - or is provided - by the clause. If
the act or order of the President is questioned in a Court of Law, it is for the
Council of Ministers to justify it by disclosing the material which formed



680 SUPREME COURT REPORTS [1994] 2S.C.R.

the basis of the act/order. The court will not ask whether such material
formed part of the advice tendered to the President or whether that material
was placed before the President. The Court will not also ask what advice was
tendered to the President, what deliberations or discussions took place
between the President and his Ministers and how was the ultimate decision
arrived at. The Court will only see what was the material on the basis of
which the requisite satisfaction is formed and whether it is relevant to the
action under Article 356(1). The court wil! not go into the correctness of the
material or its adequacy. Even if the court were to come to a different
conclusion on the said material, it would not interfere since the Article
speaks of satisfaction of the President and not that of the court. The said
obligation cannot be evaded by seeking refuge under Article 74(2). The
material placed before the President by the Minister/Council of Ministers
does not thereby become part of advice. Advice is what is based upon the
said material. Material is not advice. The material may be placed before the
President to acquaint kim - and if rieed be to satisfy him - that the advice
being tendered to him is the proper one. But it cannot mean that such
inptérial, by dint of being placed before the President in support of the
advice, becomes adyvice itself. One can understand if the advice is tendered
in writing; in such a case that writing is the advice and is covered by the
protection provided by Article 74(2). But it is difficult to appreciate how
does the supporting material becomes part of advice. The respondents
cannot say that whatever the President sées or whatever is placed before
the President becomes prohibited material and cannot be seen or sum-
moned by the court. Article 74(2) must be interpreted and understood in the
context of entire constitutional system. Undue emphasis and expansion of

its parameters would engulf valuable constitutional guarantees.
[828 D-H; 829 A-G]

Ramjawaya Kapoor v. State of Punjab, ALR. (1955) S.C. 549 and
Shamsher Singh v. State of Punjab, [1975] S.C.R. 814, rellied on.

Staie of Rajasthan v. Union of India, [1978] 1 SCR 1, differed from.

™
Article 356 and Judicial Review:

*

7.1 Since it is not disputed by the counsel for the Union of India and
other responde;lts that the proclamation under Article 356 is amenable to
judicial review, it is not necessary to dilate on that aspect. The power under
Article 356(1) is a conditional power. In exercise of the power of judicial

..
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review, the court is entitled to examine whether the condition has been
satisfied or not. In what circumstances the court would interfere is a
different matter but the amenability of the action to judicial review is
beyond dispute. {834 D, E]

7.2. Regarding the scope and reach of judicial review, it must be said
at the very outset that there is not, and there cannot be, a uniform rule
applicable to all cases. It is bound to vary depending upon the subject-
matter, nature of the right and various other factors. {835 A]

7.3. Having regard to the form of government we have adopted, the
power is really that of the Union Ceuncil of Ministers with the Prime
Minister at its head. In a sense, it is not really a power but an obligation
cast upon the President in the interest of preservation of constitutional
government in the States. It is' not a power conceived to preserve or
promote the interests of the political party to power at the Centre for the
time being nor is it supposed to be a weapon with which to strike your
political opponent. The very enormity of this power - undoing the will of
the people of a State by dismissing the duly constituted government and
dissolving the duly elected Legislative Assembly - must itself act as a
warning against its frequent use or misuse, as the case may be. Every
misuse of this power lrs its consequences which may not be evident
immediately but surfacé in a vicious form a few years later. [858 C-G]

7.4. Whenever a proclamation under Article 356 is questioned, the
court will no doubt start with the presumption that it was validly issued
but it will not and it should not hesitate to interfere if the invalidity or
uriconstitutionality of the proclamation is clearly made out. Refusal to
interfere in such a case would amount to abdication of the duty cast upon
the court - Supreme Court and High Courts - by the Constitution.

{858 H; 859 A]

7.5. It is necessary to affirm that the prociamation under Article
356(1) is not immune from judicial review, though the parameters thereof
may vary from an o_r'dinaryxcase of subjective satisfaction. Without trying to
be exhaustive, it can be stated that if 2 proclamation is found to be malafide
or is found to be based wholly on extraneous and/or irrelevant grounds, it is
liable to be struck down, as indicated by a majority of learned Judges in the
State of Rajasthan. This holding must be read along with the opinion ex-
pressed herein on the meaning and scope of Article 74(2) and the further

G
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circumstance that clause (5) which expressly barred the jurisdiction of the
courts to examine the validity of the proclamation has been deleted by the
44the Amendment to the Constitution. In other words, the truth or correct-
ness of the material cannot be questioned by the court nor will it go into the
adequacy of the material. It will also not substitute its opinion for that of the
President. Even if some of the material on which the action is taken is found
to be irrelevant, the court would still not interferc so long as there is some
relevant material sustaining the action. The ground of malafide takes in inter
alia situation where the proclamation is found to be a clear case of abuse of
power, or what is sometimes called fraud on power - cases where this power
is invoked for achieving oblique ends. This is indeed merely an elaboration
of the said ground. The Meghalaya case demonstrates that the types of
cases calling for interference cannot either be closed or specified exhaus-
tively. It is a case, as will be elaborated a little latter, where the Government
recommended the dismissal of the government and dissolution of the As-
sembly in clear disregard of the orders of this court. Instead of carrying out
the orders of this court, as he ought to have, he recommended the dismissal
of the government on the ground that it has lost the majority support, when
in fact he should have held following this court’s orders that it did not. His
action can be termed as a clear case of malafide as well. That a proclamation
was issued acting upon such a report is no less objectionable. [860 B-H]

7.6. The court must be conscious while examining the validity of the
proclamation that it is a power vested in the highest constitutional func-
tionary of the Nation. The court will not lightly presume abuse or misuse.
The court could, as it should, tread wearily, making ailowance for the fact
that the President and the Union Council of Ministers are the best judges
of the situation, that they alone are in possession of information and
material -sensitive in nature sometimes - and that the Constitution has
trusted their judgment in the matter. But all this does not mean that the
President and the Union Council of Ministers are the final arbiters m the
matter or that their ‘opinion is conclusive. The very fact that the founding
fathers have chosen to provide for approval of the proclamation by the
Parliament is itself a proof of the fact that the opinion or satisfaction of
the President (which always means the Union Council of Ministers with
the Prime Minister at its head) is not final or conclusive. It is well-known
that in the parliamentary form of government, where the party in power
commands a majority in the Parliament more often that not, approval of
Parliament by a simple majority is not difficult to obtain. Probably, it is
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- for this reason that the check created by clause (3) of Article 356 has not

proved to be as effective in practice as it ought to have been. The very fact
that even in cases like Meghalaya and Karnataka, both Houses of Parlia-

ment approved the proclamations shows the enervation of this check. Even
the proponents of the finality of the decision of the President in this matter

could not but concede that the said check has not proved to be an effective

one. Nor could they say with any conviction that Jjudicial review is excluded

in this behalf. If judicial review is not excluded in matters: of pardon and

remission of sentence under Article 72 - a seemingly absolute and uncon-

ditional power - it is difficult to see on what principle can it be said that

it is excluded in the case of a conditional power like the one under Article

356. [816 A-F] '

7.7. Of course judicial process has certain inherent limitations. It is
suited more for adjudication of disputes rather than for administering the
country. The task of governance is the job of the Executive. The Executive
is supposed to know how to administer the coimtry, while the function of
the judiciary is limited to ensure that the government is carried on in
accordance with the Constitution and the Laws. Judiciary accords, as it
should, due weight to the opinion of the Executive in such matters but that
is not to say, it defers to the opinion of Executive altogether. What
ultimately determines the scope of judicial review is the facts and cir-
cumstances of the given case. [861 G, H; 862-A]

7.8. It cannot be said that inasmuch as the proclamation under
clause (1) has been approved by both Houses of Parliament as con-

‘templated by clause (3), the proclamation under Art. 356 assumes the

character of legislation and that it can be struck down only on grounds on
which a legislation can be struck down. Every act of Parliament does not
amount to and does not result in Legislation, though legislation is its main
function. Parliament performs many. other functions, e.g., election of
Speaker and Deputy Speaker, vote of confidence/no-confidence in the
Ministry, motion of thanks to the President after_the address by the
President and so on. One of such functions is the approval of the
proclamation under clause (3). Such approval can by ne stretch of im-
agination be called ‘Legislation’. It is not processed or passed as a Bill nor
is it presented to the President for his assent. Its legal character is wholly
different. It is a constitutional function, a check upon the exercise of power

under clause (1). It is a safeguard conceived in the interest of ensuring H
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proper ‘exercise of power under clause (1). It is another matter that in
practice the check has not proved effective. But that may not be so in future
or for all times to come. Be that as it may, it is certainly not legislation
nor legislative in character. [862 B-F]

7.9, The deletion of clause (5) in Art. 356 is certainly significant in
the sense that the express bar created in the way of judicial review has
since been removed consciously and deliberately in exercise of the con-
stituent power of the Parliament. The cloud cast by the clause on the power
of judicial review has been lifted. [863 B]

7.10. Merely because a person challenges the validity of the proclama-
tion, the Court would not as a matter of course call upon the Union of India
to produce the material/information on the basis of whick the President
formed the requisite satisfaction. The Court must be satisfied, prima facie,
on the basis of the averments made by the petitioner and the material, if any,
produced by him that it is a fit case where the Union of India should be
calied upon to produce the material/information on the basis of which the
President formed the requisite satisfaction. It is then that the Union of
India comes under a duty to disclose the same. Since the material/informa-
tion on which the satisfaction was formed is available to, and known to, only
the Union of India, it is for it to tell 'the Court what that material/informa-
tion was. They are matters within the special knowledge of the Union of
India. In such a case, only the Union of India can be called upon to satisfy
the Court that there was relevant material/information before the President
on the basis of which he had acted. It may be that, in a given case, the
material/information may be such that the Union of India may feel it
necessary to claim the privilege provided by Section 123 of the Indian
Evidence Act. As and when such claim is made, it is obvious, it will be dealt
with according to law. If in a given case the prociamation contains the
reasons, with adequate specificity, for which the proclamation was issued,
the Court may have to be satisfied before calling upon the Union of India to
produce the material/information that the reasons given in the proclama-
tion are prima facie irrelevant to the formation of the requisite satisfaction
and/or that it is a fit case where the Union of India must yet be called upon
to place the material/information on the basis of which it had formed the
satisfaction. The Union of India may perhaps be well advised to follow the
practice of stating the reasons and the grounds upon which the requisite
satisfaction is founded. {863 D-H, 864 A-C]
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‘Justiciability and the control of discretionarjl Power" by Prof. D.G.T.
Williams, referred to.

ARTICLE 356 - IS IT CONFINED ONLY TO CASES WHERE THE
STATE GOVERNMENT FAILS OR REFUSES TO ABIDE BY THE
DIRECTIONS ISSUED BY THE CENTRAL GOVERNMENT?

8.1. Article 256 merely states that the executive power of every State

shall be so exercised as to ensure compliance with the laws made by the

parliament whether existing or to be made in future. It is stated therein
that the executive power of the Union shall extend to giving of such

A

directions to a State as may appear to the Government of India to be

necessary for the said purpese. This Article is confined to proper and due
implementation of the parliamentary enactments and the power to give
directions for that purpose. Article 257 says that executive power of every
State shall be so exercised as not to impede or prejudice the exercise of
. the executive power of the Union; for ensuring the same; the Union
Government is empowered to give appropriate directions. Clauses ), (3
and (4) illustrate and elaborate the power contained in clause 1). Article
365, which which incidentally does not occur in Part XVIII, but in Part
XIX (Miscellaneous) merely says that where any Sate has failed to comply
with or give effect to any directions given by the Union of India in exercise
of its executive power under any of the provisions of the Constitution, it
shall be lawful for the President to hold that a situation has arisen in which
the Government of the State cannot be carried on in accordance with the
provisions of the Constitution. The article merely sets out the instance in

H
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which the President may hold that the Government of the State cannot be
carried on in accordance with the provisions of the Constitution. It cannot
be read as exhaustive of the situation where the President may form the
said satisfaction. Suffice it to say that the directions given must be Tawful
and their disobedience must give rise to a situation contemplated by
Article 356(1). [865 H, 866 A-Dj

8.2. Article 365 merely says that in case of failure to comply with the
directions given, "it shall be lawful" for the President to hold that the
requisite type of situation (contemplated by Article 356(1) has arisen. It is
not as if each and every failure ipso facto gives rise to the requisite
situation. The President has to judge in each case whether it has so arisen.
Article 365 says it is permissible for him to say so in such a casc. The
discretion is still there and has to be exercised fairly. [866 D, E]

Merits of individual cases:
\

’ 3
Kamataka:

9.1. A Special Bench of three-Judges of the High Court heard the
writ petition and dismissed the same on the following reasoning: [869 A-B]

(1) The proclamation under Article 356(1) is not immune from
judicial scrutiny. The court can examine whether the satisfaction has been
formed on wholly extraneous materials and whether there is a rational
nexus between the material and the satisfaction. [869 B}

(2) In Article 356, the President means the Union council of mini-
sters. The satisfaction referred to therein is subjective satisfaction. This
satisfaction has no doubt to be formed on a consideration of all the facts
and circumstances. {869 C]

(3) The two reports of the Governor conveyed to the President
esseniial and relevant facts which were relevant for the purpose of Article

356. The facts stated in the Governor’s report cannot be stated to be
irrelevant. They are perfectly relevant. [869 D]

(4) Where the Governor’s "personal bonafides" are not questioned,
his satisfaction that no other partly is in a position to form the government
has to be accepted as true and is based upon a reasonable assessment of
all the relevant facts. [869 E]
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(5) Recourse to floor test was neither compulsory nor obligatory. It A
was not a pre-requisite to sending up a report recommending action under
Article 356(1). [869 F)

[(3) Thev introduction of Xth 'Schedule to the Constitution has not
affected in any manner the content of the power under Article 356.

[869 F, G] B
(7) Since the proclamafion has to be issued on the satisfaction of the
Union council of ministers, the Governor’s report cannot be faulted on the
ground of legal rialafides. [869 G]
‘<
C

8) Applying the test indicated in the State of Rajasthan v. Union of
India, the court must hold, on the basis of material disclosed, that the
subjective satisfaction arrived at by the President is conclusive and cannot
be faulted. The preclamation, therefore, is unobjectionable. [869 H; 870 A

-
- 9.2.Itis difficult to agree with the High Court except on points (1) and D
(2). To begin with, the question of ‘personal bonafides’ of Governor is really
irrelevant. The observation under point (7) is equally misplaced is true that
action under Article 356 is taken on the basis of satisfaction of the Union
Council of Ministers but on that score it cannot be said that ‘legal malafides’
of the Governor is irrelevant. When the Article speaks of satisfaction being
formed on the basis of the Governor’s report, the legal malafides, it any, of E
the Governor cannot be said to be irrelevant. The Governor’s report may
not be conclusive but its relevance is undeniable. Action under Article 356
can.be based only and exclusively upon such report. Governor is a very high
constitutional functionary. He is supposed to act fairly and honestly consis-
tent with his oath. He is actually reporting against his own government. it |
is for this reason that Article 356 places such implicit faith in his report. If,
however, in a given case his report is vitiated by legal malafieds, it is bound
to vitiate the President’s action as well. Regarding the other points made in
the judgment of the High Court, the High Court went wrong in law in
approving and upholding the Governor’s report and the action of the
President under Article 356. The Governor’s report is vitiated by more than
one assumption totally unsustainable in law. The Constitution does not
create an obligation that the political party forming the ministry should
necessarily have a majority in the Legislature. Minority governments are
not unknown. What is necessary is that the government should enjoy the
~ confidence of the House. This aspect does not appear to have been keptin
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mind by the Governor. Secondly and more importantly, whether the Council
of Ministers has lost the confidence of the House is not a matter to be
determined by the Governor or for that matter anywhere else except the
floor of the House. The principle of democracy underlying our Constitution
necessarily means that any such question should be decided on the floor of
the House. The House is the place where the democracy is in action. It is not
for the Governor to determine the said guestion on his own or on his own
verification. This is not a matter within his subjective satisfaction. It is an
objective fact capable of being established on the floor of the House.

{870 B-G]

9.3. Exceptional and rare situations may arise where because of all
pervading atmosphere of violence or other extraordinary reasons, it may
not be possible for the members of the Assembly to express their opinion
freely. But no such situation had arisen here. No one suggested that any
such violent atmosphere was obtaining at the relevant time. {870 A, B]

9.4. The High Court erred in holding that the floor test is not
obligatory. If only one keeps in mind the democratic principle underlying
the Constitution and the fact that it is the legislative assembly that repre-
sents the will of the people - and not the Governor - the position would be
clear beyond any doubt. In this case, it nay be remembered that the council
of ministers not only decided on April 20, 1989 to convene the Assembly on
27th of that very month i.e., within seven days, but aiso offered to pre-pone
the Assembly if the Governor so desired. It is painful to not that the
Governor did not chosse to act upon the said offer. Indeed, it was his duty to
summon the Assembly and call upon the Chief Minister to establish that he
enjoyed the confidence of the House. Not only did he not do it but when the
Council of Ministers offered to do the same, he demurred and chose instead
to submit the report to the President. In the circumstances, it cannot be said
that the Governor’s report contained, or was based upon, relevant material.
There could be no question of the Governor making an assessment of his
own. The loss of confidence of the House was an objective fact, which could
have been demeonstrated, one way or the other, on the floor of the House.
Wherever a doubt arises whether the Council of Ministers has lost the
confidence of the House, the only way of testing it is on the floor of the House
except in an extraordinary situation where because of all-pervasive violence,
the Governor comes to the conclusion - and records the same in his report
- that for the reasons mentioned by him, a free vote is not possible in the
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House. This is confined to a situation where the incumbent Chief Minister
is alleged to have lost the majority support or the confidence of the House.
It is not relevant to a situation arising after a general election where the
Governor has to invite the leader of the party commanding majority in the
House or the single largest party/group to form the government. There is no
need to express any opinion regarding such a situation. [872 B-H]

9.5, The High Court was in error in holding that enactment/addition
of Xth Schedule to the Constitution has not made any difference. The very
object of the Xth Schedule is to prevent and discourage ‘floor-crossing’
and defections, which at one time had assumed alarming proportions.
Whatever may be his personal predilictions, a legislator elected on the
ticket of a party is bound to support that party in case of a division or
vote of confidence in the House, unless he is prepared to forgo his mem-
bership of the House. The Xth Schedule was designed precisely to counter-
act ‘horse-trading’. Except in the case of a split, a legislator has to support
his party willy-nilly. This is the difference between the position obtaining
prior to and after the Xth Schedule. Prior to the said Amendment, a
legislator could shift his loyalty from one party to the other any number
of times without imperilling his membership of the House —it was as if he
had a property in the office. [873 A-C]

9.6. Though the proclamation recites that the President’s satisfac-
tion was based also on "other information received’, the counter-affidavit
of the Union of India does not indicate or state that any other informa-
tion/material was available to the President or the Union Council of
Ministers other than the report of the Governor - much less disclose it. In
the circumstances, it is held that there was no other information before
the President except the report of the Governor and that the word "and
other information received by me" were put in the proclamation mechani-
cally. The Governor’s report and the ‘facts’ stated therein appear to be the
only basis of dismissing the government. and dissolving the Assembly
under Article 356(1). The proclamation must, therefore, be held to be not
warranted by Article 356. It is outside its purview. It cannot be said, in the
circumstances, that the President (or the Union Council of Ministers) was
‘satisfied’ that the government of the State cannot be carried on in accord-
ance with the provisions of the Constitution. The action was malafied and
unconstitutional. The proclamation is accordingly liable to be struck down.

- It could be struck down but for the fact that the elections have since been
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held to the Legislative Assembly of the State and a new House has come
into being. The issuance of a writ at this juncture would be a futile one.
But for the said fact, restoring the dismissed government to office and
reactivating the dissolved Assembly could have certainly be considered. In
any event, the judgment of Karnataka High Court is set aside. [873 D-H]

Meghalaya :

9.7. It is a matter of deep regret that the Gevernor of Meghalaya did
not think it his constitutional duty to give effect to the orders of this Court,
not even after a specific directior to that effect. He could not have been
unaware of the obligation created by Article 144, viz., the duty of all
authorities, civil and judicial, in the territory of India to act in aid of the
Supreme Court and its orders. By order dated October 9, 1991, he was
specifically requested to take into account the orders of this Court while
deciding whether the government has lost the confidence of the House and
yet he ignored the same and reported to the President that the Ministry
has lost the confidence of the House. One is intrigued by the strange logic
of the Governor that obedience to the orders of this Court relating to the
disqualification of members of the House is a matter between the Speaker
and the Supreme Court. Evidently, he invoked this strange logic to enable
him to say - as he wanted to say or as he was asked to say, as the case may
be - that the Speaker’s decision that the Ministry has lost the confidence
- of the House, is valid and effective - at any rate, so far as he is concerned.
The Governor ought to have noted that his Court had stayed the operation
of the orders of the Speaker disqualifying the four independent members,
which meant that the said four MLAs were entitled to participate in the
proceedings of the Assembly and to vote. They did vote in favour of the
motion expressing confidence in the government. The Speaker was, how-
ever, bent upon unseating the government by means fair or foul and with
that view was openly flouting the orders of this Court. He managed to
declare that the government has lost the confidence of the House by
excluding the votes of the said four members in clear violation of the
orders of this Court. It is surprising that the Governor chose to turn
Nelson’s eye upon the misdeeds of the Speaker and also chose to refuse to
take note of the proceedings of the majority of members taken under the
Speakership of another member elected by them. It is equally curious that
the Governor chose to report that a situation has arisen where the govern-
ment of the State cannot be carried on in accordance with the provision

L
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of the Constitution. The violation of the provisions of the Constitution was
by Sri Kyndiah and not by the Ministry in office and yet Article 356 was
resorted to by the President to dismiss the government on the basis of such
a report. That even such an ex-facie unconstitutional proclamation was
approved by both Houses of Parliament shows up the inadequacy of the
safeguard envisaged in clause (3). [876 G, H; 877 A-F]

9.8. In this case too, the proclamation recites that the requisite
satisfaction was arrived at on the basis of the report of the Governor and
the other information received by the President but no such information
or material has been brought to the notice of this Court. Therefore it must
be concluded that there was none and that.the recital to that effect is a
-mere mechanical one. Accordingly, the proclamation is held unconstitu-
tional. But for the fact that since the date of proclamation, fresh elections
have been held to the Assembly and a new House has come into existence,
certainly a writ could have been issued with a direction for restoration of
the Lyngdoh Ministry to office and the Assembly could have also been
restored. [877 G; 878 A, B]

A

Nagaland:

9.9. In the light of the discussion Art. 74(2) the view taken by Han-
saria, J. of the High Court of Gauhati (as he then was) must be held to be
the correct one and not the view taken by the Chief Justice. In as much as
fresh elections have since been held, the High Court may consider the
advisability of proceeding with the matter at this point of time. [880 C]

Madhya Pradesh, Rajasthan and Himachal Pradesh:

9.10. The situation which arose in these three States consequent
upon the demolition of the disputed structure is one which cannot be
assessed properly by the court. What happened on 6th December, 1922 was
no ordinary event, that it was the outcome of a sustained campaign carried
out over a number of years throughout the country and that it was the
result of the speeches, acts and deeds of several leaders of B.J.P. and other
organisations. The event had serious repurcussions not only within the
country but outside as well. It put in doubt the very secular credentials of
this nation and its government - and those credentials had to be redeemed.
The situation had many dimensions, social, religious, political and inter-
national. Rarely do such occasions arise in the life of a nation. The
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. situation was an extraordinary one; its repercussions could not be foretold

at that time. Nobody could say with definiteness what would happen and
where. The situation was not only unpredictable, it was a fast-evolving one.
The communal situation was tense. It could explode anywhere at any time.
On the basis of the material made available it cannot be said that the

President has no relevant material before him on the basis of which he

could form the satisfaction that the B.J.P. government of Madhya Pradesh,
Rajasthan and Himachal Pradesh cannot dissociate themselves from the
action and its consequences and that these governments, controlled by one
and the same party, whose leading lights were actively campaigning for the
demolition of the disputed structure, cannot be dissociated from the acts
and deeds of the leaders of B.J.P. In the then prevailing situation, the
Union of India thought it necessary to ban certain organisations including
R.S.S. and here were governments which were headed by persons who
"swore by the values and traditions of the R.S.S." and were giving "overt
and covert support to the associate communal organisations” (vide report
of the Governor of Madhya Pradesh). The Governor of Himachal Pradesh
reported that "the Chief Minister himself is a member of R.S.S.". The
Governor of Rajasthan reported that the ban on R.S.S. and other organisa-
tions was not being implemented because of the intimate connection be-
tween the members of the government and those organisations. The three
Governors also spoke of the part played by the members of the government
in sending and welcoming back the kar sevaks. They also expressed the
opinion that these governments cannot be expected, in the circumstances,
to function objectively and impartially in dealing with the emerging law
and order situation, which had all the ominous makings of a communal
conflagration. If the President was satisfied that the faith of these B.LP.
governments in the concept of secularism was suspect in view of the acts
and conduct of the party controlling these governments and that in the
volatile situation that deveioped pursuant to the demolition, the govern-
ment of these States cannot be carried on in accordance with the
provisions of the Constitution, it cannot he said that there was no relevant
material upon which he could be so satisfied. The several facts stated in
the counter affidavits and the material placed before this Court by the
Union of India the Union of India cannot be said to be irrelevant or
extraneous to the purpose for which the power under Article 356 is to be
exercised. [893 D-H, 894 A-E]

9.11. The correctness of the material produced cannot be questioned
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and that even if part of it is not relevant to the action, there could be no
interfere so long as there is some relevant material to sustain the action. If
the President was satisfied that the governments, which have already acted
contrary to one of the basic features of the Constitution, viz., secularism,
cannot be trusted to do so in future, it is not possible to say that in the
situation then obtaining, he was not justified in believing so. This is precise-
ly the type of situation, which the court cannot judge for lack of judicially
manageable standards. The court would be well advised to leave such
complex issues to the President and the Union Council of Ministers to deal
with. It was a situation full of many imponderables, nuances, implications
and intricacies. There were too many if’s and but’s which are not susceptible
of judicial scrutiny. It is not correct to depict the said proclamations as the
outcome of political vendetta by the political party in power at the centre
against the other political party in power in some States. Probably in such
matters, the ultimate arbiter is the people. The appeal should be to the
people and to people alone. The challenge to the proclamation relating to
these three States is, therefore, liable to fail. [894 E-H]

“President’s Rule in the States", by Sri Rajiv Dhavan and published
under the auspices of the Indian Law Institute, New Delhi, referred to.

Per Pandian, J. (Concurring with the reasoning and conclusions of Jeevan
Reddy, J. and giving brief opinion on the powers of the President to issue
proclamations under Article 356(1):

1.1. The framers of the Constitution met and were engaged for
months together with the formidable task of drafting the Constitution on
the subject of Centre- State relationship that would solve all the problems
pertaining thereto and frame a system which would enure for a long time
to come. During the debates and deliberations, the issues that seemed to
crop up at every point was the States’ rights vis-g-vis the Central rights.-
Some of the members seem to have expressed their conflicting opinions
and different reasonings and sentiments on every issue influenced and
inspired by the political ideology to which they were wedded. The two spinal
issues before the Constituent Assembly were (1) what powers were to be
taken away from the States; and (2) how could a national supreme
Government be formed without completely eviscerting the power of the
State. Those favouring the formation of a strong Central Government
insisted that the said Government should enjoy supreme power while
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others supporting States’ rights expostulated that view. The two sides took
turns making their representations but finally realising that all might be
lost, they reached a compromise that resolved the dead lock on the key
issue and consequently the present form of Government, more federal in
structure, came into being instead of a unitary Government. [998 C-F]

12. It is an undeniabie fact that the Constitution of India was
ordained and established by the people of India for themselves for their
own governance and not for the governance of individual States. Resul-
tantly, the Constitution acts directly on the people by means of power
communicated directly from the people. {998 G, H]

1.3. The power under Article 356 should be used very sparingly and
only when President is fully satisfied that a situation has arisen where the
Government of the State cannot be carried on in accordance with the
provisions of the Constitution. Otherwise, the frequent use of this power
and its exercise are likely to disturb the Constitutional balance. Further if
the proclamation is freely made, then the Chief Minister of every State who
has to discharge his constitutional functions will be in perpetual fear of the
axe of proclamation falling on him because he will not be sure whether he
will remain in power or not and consequently he has to stand up every time
from his seat without properly discharging his constitutional obligations
and achieving the desired target in the interest of the State. [999 H, 1000 A]

Administrative Reforms Commission Report 1969; Rajmannar Com-
mittee Report 1969 and Sarkaria Commission Report 1987, referred to.

Per Ramaswamy, J:

1. Federalism envisaged in the Constitution of India is a basic
feature in which the Union of India is permanent within the territorial
limits set in Article 1 of the Constitution and is indestructible. The state
is the creature of the Constitution and the law made by Articles 2 to 4 with
no territorial integrity but a permanent entity with its boundaries alterable
by a law made by the Parliament. Neither the relative importance of the
legislative entries in Schedule VII, List I and II of the Constitution, nor
the fiscal control by the Union per se are decisive to conclude that the
Constitution is unitary. The respective legislative powers are traceable to
Articles 245 to 254 of the Constitution. The state qua the Constitution is
federal in structure and independent in the exercise of legislative and
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executive power. However, being the creature of the Constitution the State A
has no right to secede or claim sovereignity. Qua the union, State is 4uasi-
federal. Both are coordinating institutions and ought to exercise their
respective powers with adjustment, understanding and accommodation to
render socio-economic and political justice to the people, to preserve and
elongate the constitutional goals including secularism. [964 D-G]

B
The Berubari Union and Exchange of Enclave reference under Article
143 of the Constitution of India, [1960] 3 SCR 250; State of West Bengal v.
Union of India, [1964] 1 SCR 321; State of Karnataka v. Union of India,
[1978] 2 SCR 1; State of West Bengal v. Union of India, [1964] 1 SCR 371
and Shamsher Singh v. Union of India, [1975] 1 SCR 814, relied on. C

Union and States Relations under the Constitution Tagore Law Lectures
by M.C. Setalwad page 10, referred to.

2. The preamble of the Constitution is an integral part of the
Constitution. Democratic form of Government, federal structure, unity D
and integrity of the nation, secularism, social justice and judicial review
are basic features of the constitution. [964 H; 965 A]

3. The office of the Governor is a vital link and a channel of impartial
and the objective communication of the working of the Constitution by the
State Government to the President of India. He is to ensure protection and
sustainence of the Constitutional process of the working of the Constitu-
tion in the State playing an impartial role. As head of the executive he
should truthfully with high degree of constitutional responsibility inform
the President that a situation has arisen in which the constitutional
machinery has failed and the State cannot be carried on in accordance F
with the provisions of the Constitution with necessary factual details in a
non-partlsan attltude [965 A-C]}

4.1. The Union of India shall protect the State Government and as
corollary under Article 356 it is enjoined that the Government of every
state should be carried on in accordance with the provisions of the Con-
stitution. On receipt of a report from the Governor or otherwise the
President (Council of Ministers) on being satisfied that a situation has
arisen in which the Government of a State cannot be carried on in
accordance with the provisions of the constitution, is empowered to issue
proclamation under Article 356(1) and impose President’s rule in the State H
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'in the manner laid down in Clauses (a) to (c) of Article 356(1) of the
Constitution. [965 C-E]

4.2. The exercise of the power under Article 36 is an extra-ordinary
one and need to be used sparingly when the situation contemplated by
Article 356 warrants to maintain democratic from of Government hasto
prevent paralysing of the political process. Single or individual act or acts
of violation of the Constitution for good, bad or indifferent administration
does not necessarily constitute failure of the constitutional machinery or
characterises that a situation has arisen in which the Government of the
State cannot be carried on im accordance with the provisions of the
Constitution. The exercise of power under Art. 356 should under no
circumstance be for a political gair to the party in power in the Union Govt.
It should be used sparingly and with circumspection that the Govt. of the
State function with responsibility in accordance with the provisions of the
Constitution. {965 E-G]

5.1. Rule of law has been chosen as an instrument of social adjust-
ment and resolution of conflicting social problems to integrate diverse
sections of the society professing multi-religious faiths, creed, caste or
region fostering among them fraternity, transcending social, religious,
linguistic or regional barriers. Citizenship is either by birth or by domicile
and not as a member of religion, caste, sect, region or language.
Secularism has both positive and negative contents. The Constitution
struck a balance between temporal parts confining it to the person profess-
ing a particular religious faith or belief and allows him to practice, profess
and propagate his religion, subject to public order, morality and health.
The positive part of secularism has been entrusted to the State to regulate
by law or by an executive order. The State is prohibited to patronise any
particular religion as State religion and is enjoined to observe neutrality.
The State strikes a balance to ensure an atmosphere of full faith and
confidence among its people to realise full growth of personality and to
mall(e him a rational being on secular lines, to improve individual excel-
lence, regional growth, progress and national integrity. Religion being
susceptible to the individuals or groups of people professing a particular
religion, antagonistic to another religion or groups of persons professing
- different religion, brings inevitable social or religious frictions. If religion
is allowed to over-play, social disunity is bound to erupt leading to national
disintegration. [965 H, 966 A-Dj
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5.2. Secularism is a part of the basic features of the Constitution.
Political parties, group of persons or individual who would seek to in-
fluence electoral process with a view to come to political power, should
abide by the Constitution and the laws including secularism, severeignty
integrity of the nation. They/he should not mix religion with politics.
Religious tolerance and fraternity are basic features and postulates of the
Constitution as a scheme for national integration and sectional or
religious unity. Programmes or principles evolved by political parties
based on religion amounts to recognising religion as a part of the political
governance with the Constitution expressly prohibited it. It violates the
basic features of the Constitution. Positive secularism negates such a
policy and any action in furtherance thereof would be violative of the basic
features of the Constitution. Any act done by a political party or the
Government of the State run by that party in furtherance of its programme
or policy would also be in violaticn of the Constitution and the law. When
the President receives a report from a Governor or otherwise had such

: information that the Government of the State is not being carried on in

accordance with the provisions of the Constitution, the President is en-
titled to consider such report and reach his satisfaction in accordance with
law. [966 D-H]

Ziyauddin Burhamuddin Bukhari v. Brijmohan Ramdass Mehra &
Ors., [1975] Suppl. SCR 281; Ratilal Pannachand Gandhi v. State of Bom-
bay, [1954] SCR 1035; Commissioner of Madras v. Sri Lakshmindra Thirtha
Swamiar, [1954] SCR 100 1005; Keshavanand Bharti’s case [1973] suppl. 1
SCR 1; Indira Gandhi v. Raj Narain, [1976] 2 SCR 347; S. Veerapadran
Chettiar v. E.V. Ramaswami Naicker & Ors., [1959] SCR 1211; Shubnath
Deogram v. Ramnarain Prasad, [1960} 1 SCR 933; S. Harcharan Singh v. S.
Sajjan Singh, [1985] SCR 159 and Sri Mullapudi Venkata Krishna Rao v. Sri
Vedula Suryanarayana, {1993} 2 Scale 170, relied on.

6.1. A person who challenges the presidential proclamation must
prove strong prima facie case that the presidential proclamation is uncon-
stitutional or invalid and not in accordance with law. On the Court’s
satisfying that the strong prima facie case has been made out and it is a
High Court, it should record reasens before issuing "discovery order nisi",
summoning the records from the Union of India. The Government is
entitled to claim privilege under Section 123 of the Indian Evidence Act
and also the claim under Article 74(2) of the Constitution. The Court is
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to consider the records in camera before taking any further steps in the
matter. Article 74(2) is not a barrier for judicial review. It only places
limitation to examine whether any advice and if so what advice was
tendered by the Council of Ministers to the President. Article 74(2)
receives only this limited protective cannopy from disclosure, but the
material on the basis of which the advice was tendered by the Council of
Ministers is subject to judicial scrutiny. {967 A-C]

6.2. The Union of India, when discovery order nisi is issued by this
Court, wouid act in aid of the Court under Article 142(2) and is enjoined
to produce the material, the foundation for action under Art. 356. As held
earlier before calling upon the Union to produce the material, the Court
must first find strong prima facie case and when the records are produced
they are to be considered in camera. {967 D, E}

6.3. Judicial review is a basic feature of the Constitution. This
Court/High Courts have constitutional duty and responsibility to exercise
judicial review as centinal quevive. Judicial review is not concerned with the
merits of the decision, but with the manner in which the decision was taken.
The exercise of the power under Article 356 is a constitutional exercise of the
powér, the normal subjective satisfaction of an administrative decision on
objective basis applied by the Courts to administrative decisions by subor-
dinate officers or quasi judicial or subordinate legislation does not apply to
the decision of the President under Article 356. {967 E-G]

6.4. Judicial review must be distinguished from the justiciability by
the Court. The two concepts are not synonymous. The power of judicial
review is a constituent power and cannot be abdicated by judicial process
of interpretation. However, justiciability of the decision taken by the
President is one of exercise of the power by the Court hedged by self-im-
posed judicial restraint. It is a cardinal principle of our Constitution that
no-one, howsoever hefty can claim te be the solc judge of the puwer given
" under the Constitution. Its actions are within the confines of the powers
given by the Constitution. [967 G, H; 968 A]

6.5. This Court as final orbiter in interpreting the Constitution,
declares what the law is higher judiciary has been assigned a delicate task
to determine what powers the Constitution has conferred on each branch
of the Government and whether the actions of that branch transgress such
limitations, it is the duty and responsibility of this court High Courts to
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"lay down the law. It is the constitutional duty to uphold the constitutional

values and to ent_foi‘ce the constitutional limitations as the ultimate inter-

preter to the Constitution. The judicial review, therefore, extends to ex-
_ amine the constitutionality of the proclamation issued by the President

under Article 356. It is a delicate task, though loaded with political

over-tones, to be exercised with circumspection and great care. In diciding
finally the validity of the proclamation, there cannot be any hard and fast
rule-or fixed set of rules or. principles as to when the President’s satisfac-
tion is justiciable and valid. {968 B-D]

6.6. Justiciability is not a legal concept with a fixed content, nor is it
susceptibie of scientific verification. Its use is the result of many pressures
or variagated reasons. Justiciability may be looked at from the point of
view of common sense limitation. Judicial review may be avoided on
questions of purely political nature, though pure legal questions com-
ouflaged by the political questions are always justiciable. The Courts must
have judicially manageable standards to decide a particular controversy.
Justiciability on a subjective satisfaction conferred in the widest terms to
the political ce- ordinate executive branch created by the comstitutional
scheime itself is one of the considerations to be kept in view in exercising
judicial review. There is an initial presumption that the acts have been
regularly performed by the President. [968 E-F]

6.7. The proviso to Article 74(1) re-enforces that on the advice
tendered by the Council of Ministers to the President, the latter actively
applies his mind and reaches the satisfaction that a situation has arisen in
which the Government of the State cannot be carried on in accordance with
the provisions of the Constitution. The word "otherwise enlarges the width
and ambit of satisfaction reached by the President. In some cases such
satisfaction lacks judicially manageable standards for resolution. The
abuse of the power by high constitutional functionaries cannet be assumed,
but must be strictly proved. It also cannot be assumed that the Presidential
proclamation was lightly issued. The exercise of discretionary satisfaction
may depend on diverse varied and variagated circumstances. The constitu-
tion confided exercise of the power under Article 356 in the highest executive
of the land, the President of India aided and advised by the Council of
Ministers at its head by the Prime Minister. The Prime Minister and his
Council of Ministers are coliectively and individually responsible to the
Parliament and accountable to the people. Confidence reposed on the
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highest executive itself is a circumstance to be kept in view in adjudging
whether the satisfaction-reached by the President is vitiated by law. It is
impermissible to attribute bad faith or personal mala fides to the President
in the face of constitutional prohibition of answerability by Article 361. But

if the proof of mala fide abuse of power is available, appropriate remedy ~
- would be avallabie in the Constitution under Artncle 61. [968 G,H, 969 ACl— —

6.8. The decision can be tested on the ground of legal mala fides, or
high irrationality in the exercise of the discretion to issue presidential
proclamation. Therefore, the satisfaction reached by the President for

.issuing the proclamation under ‘Article 356 must be tested only on those

grounds of unconstitutionality, but not on the grounds that the inaterial
which enabled him to reach the satisfaction was not sufficienit or inade-
quate. The traditional parameters of judicial review, therefore, cannot be
extended to the area of exceptional and extra-ordinary powers exercised
under Article 356. The doctrine of proportionality cannot be extended to
the power exercised under Article 356. The ultimate appeal over the action
of the President is to the electorate and judicial self-restraint is called in
aid, in which event the faith of the people in the efficacy of the judicial
review would be strengthened and the Judncnal reniedy becomes meaningfui.

' . ~ {969 D-F}

RK. Jain v. Union of India, [1993] 4 SCC 119, relied on.
State of Rajasthan v. Union of India, [1978] 1 SCR 1; Baker'v. Carr,

[1962] 27 L. Ed. 2nd 663 and Gzllegan V. Morgan, [1973] 37 L.Ed. 2nd 407,
referred to.

7. Under Article 356 as soen as the proclamation was issued, under
sub-clause(3) of Article 356, the President shall seek its approval from

_both Houses of Parliament within two months from the date of its issue

unless it is revoked in the meanwhile. A consistent constituticnal conven-
tion has been established that op issuing the preclamation the President
on his assumption of the functions of the Government of the State difects
the Governor to exercise all the executive functions of the Goverament of

~ the State with the aid and advice of the appointed Advisors. He declares.

that the power of the Legislature of the State shall be exercisable by or
under the authority of the Partiament and makes incidental and conse-
quential provisions necessary to give effect to the chject of proclamation
by suspending whole or any part of the operation of any provision of the

N

.\“’
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Constitution relating to anybody or authority of the State which includes
dissolution of the Legislative Assembly and removal of the State Govern-
ment. The Parliament exercises the legislative power thereon under Article
357 and in turn it confers on the president the powers relating to entries
in List II of the VII Schedule. The Governor of the State with the aid and
advice of the advisors exercise the executive functions on behalf of the
President. The convention attained the status of law. This consistent law
has been operating without any constitutional hiatus. Granting of stay of
operation of presidential proclamation creates constitutional and ad-
ministrative hiatus and incongruity. The Union and the State simul-
taneously cannot operate the legislative and executive powers in List II of
Schedule VII of the Constitution. Thereby the simultaneous bicameral
functions by the Union and the State is an anthema to the democratic
principle and constitutional scheme. It would lead to incongruity and
incompatability. [969 G-H, 970 A-D]

Supreme Court Advocates on Record Association and Ors. v. Union of
India, JT (1993)‘ § SC 479, relied on.

Prof. Bork : "Neutral principles and Some First Amendments
Problems', 47Ind. Law Journal. 1971 Edn,; Rep v. Ved, (1982) Yale Law
Journal, 1920 at 1949 and 1973; Bennion on statutory interpretation, p. 721;
Sir W. Ivon Jennings in his "Law and the Constitution (fifth edition); K.C.
Wheare in his book "Modern Constitution”, 1967 edition, referred to.

8. There is no express provision in the Constitution to revive the
Assembly dissolved under the presidential proclamation or to reinduct the
removed Government of the State. In interpreting the Constitution on the
working of the demecratic institutions set up under the Constitution, it is
impermissible to fill the gaps or to give directions to revive the dissolved
assembly and to reinduct the dismissed Government of the State into
office. Equally stay cannot be granted of the operation of the presidential
proclamation till both Heuses of Parliament approve the presidential
proclamation. The suspension without dissolution of the legislative As-
sembly of the State also creates functicnal disharmony leading to constitu-
tional crisis. The grant of stay of elections to the legisiative assembly,
occassioned pursuant to the presidential proclamation, also creates con-
stitutienal crisis. Therefore, the courts should not issue such directions

leaving it to the Parliament to amend the Constitution if need he. [970 E-F] H
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M.P. Ponnuswami v. Returning Officer, Namakkal Constituency,
[1952] SCR 218; Lakshmi Charan Sen v. A.KM. Hassan Azzaman, [1985]
Suppl. SCR 493, relied on.

American Jurisprudence 2d Series, Vol. 73; Craies on Statute Law, Tth
Edition; State of Tasmania v. The Commonwealth of Australia and State of
Victoria, [1964] 1 CLR 329, 358-591; Encyclopedia of the American Judicial
System; Modes of Constitutional Interpretation by Craig R. Ducan, 1978
Edition p. 125 and Frankfurter J. Opinion of in Dennis v. United States,
341 US 494, 525, [1951], referred to.

9. The floor test, may be one consideration which the Governor may
keep in view. But whether or not to resort to it would depend on prevailing
situation. The possibility of horse frading also to be kept in view having
regard to the prevailing political situation. It is not possible to formulate
or comprehend a set of rules for the exercise of the power by the Governor
to conduct floor test. The Governor should be left free to deal with the
situation according to his best judgment keeping in view the Constitution
and the conventions of the parliamentary system of Government. Though
Sarkaria Commission and Rajamannar Commission headed by two dis-
tinguished judges of this land, recommended floor test, it could only mean
that that is consideration which must cross the mind of the Governor. It
would be suffice to say that the Governor should be alive to the situation
but he would be the sole Judge on the question whether or not conditions
are conducive to resort to floor test. [970 G, H; 971 A, B]

10. The satisfaction reached by the President in issuing presidentiai
proclamation and dissolving the legislative assemblies of Madhya
Pradesh, Rajasthan and Himachal Pradesh cannot be faulted as it was
based on the fact of violation of the secular features of the Constitution
which itself is a ground to hold that a situation has arisen in which the
Goveriinent of the coniceined State cannoi be carried on in accordance
with the provisions of the Constitution. Therefore, the satisfaction cannot
be said to be unwarranted. The dissolution of the Meghalaya Assembly
though unmInerable to attack as unconstitutional, it has become infruc-
tuous due to subsequent elections and the newly elected state legislature
and the Government of the State of Meghalaya are functioning thereafter.
Therefore, no futile writs could be issued as the court does not act in vain.

, {971 C-E]
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Per Verma, J. (for himself and Yogeshwar Daya, J. - expressing a different
opinion on justiciability)

1.1. There is no dispute that the proclamation issued under Article
356 is subject to judicial review. The debate is confined essentially to the
scope of judicial review or the area of justiciability in that sphere. The
area of justiciability is narrow in view of the nature of that power and the
wide discretion which inheres its exercise. This indication appears also
from the requirement of approval of the proclamation by the Parliament
which is a check provided in the Constitution of scrutiny by political
process of the decision taken by the Executive. The people’s verdict in the
election which follow is intended to be the ultimate check. {972 B-C]

1.2. The deeming provision in Article 365 is an indication that cases
falling within its ambit are capable of judicial scrutiny by application of
objective standards. The facts which attract the legal fiction that the

‘constitutional machinery has failed are specified and their existence is

capable of objective determination. It is, therefore, reasonable to hold that
the cases falling under Article 365 are justiciable. [973 H, 974 A}

K. Ashok Reddy v. The Government of India and ors., JT (1994) 1 S.C.
401, relied on.

7

Puhlhofer and Anr. v. Hillingdon London Borough Council, (1986)
Appeal Cases 484, referred to.

Craig’s Administrative Law (Second Edition); Council of Civil Service
Unions and Others v. Minister for the Civil Service, (1985) A.C. 374
(G.C.H.Q.); De Smithk’s Judicial Review of Administration Action, referred
to.

2. The expression ‘or otherwise’ in Article 356 indicates the wide
range of the materials which may be taken into account for the formation
of opinion by the President. Obviously, the materials could consist of
several imponderables including some matter which is not strictly legal
evidence, the credibility and authenticity of which is incapable of being
tested in law courts. The ultimate opinion formed in such cases, would be
mostly a subjective political judgment. There are no judicially manageable
standards for scrutnising such materials and resolving such a controversy.
By its very nature such controversy cannot be justiciable. It would appear
that all such cases are, therefore, not justiciable. Only cases which permit
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application of totally objective standard for deciding whether the constitu-
tional machinery has failed, are amenable to judicial review and the
remaining cases wherein there is any significant area of subjective satis-
faction dependent on some imponderables or inferences are not justiciable .
because there are no judicially manageable standards for resolving that
controversy; and these cases are subject only to political scrutiny and
correction for whatever its value in the existing political scenario. This
appears to be the constitutional scheme. [974 B-F]

The Barium Chemicals Ltd. and Anr. v. The Company Law Board and
Ors., [1966] Supp. SCR 3113 and State of Rajasthan & Ors. Etc. Etc. v.
Union of India etc. etc., [1978] 1 SCR 1, referred to.

3. Article 74(2) is no bar to production of the mat'erials on which the
ministrial advice is based, for ascertairing whether the case falls within
the justiciable area and acting on it when the controversy, is found justici-
able, but that is subject to the claim of privilege under Section 123 of the
Evidence Act, 1872. This is considered at length in the opinion of Sawant,
J. It is not possible to concur with the different view on this point taken
in State of Rajasthan case, even though the decision does not require any
reconsideration on the aspect of area of justiciability and the grounds of
invalidity indicated therein. No quia timet action would be permissible in
such cases in view of the limited scope of judicial review; and electoral
verdict being the ultimate check, courts can grant substantive relief only
if the issue remains live in cases which are justiciable. Mere parliamentary
approval does not have the effect of excluding judicial review to the extent
permissible. [974 F; 975 A, B, C, F}

Kihoto Hollohan v. Zachillhi and Ors., [1992] Supp. SCC 651; Sarojini
Ramaswami (Mrs.) v. Union of India & Ors., [1992] 4 SCC 506, relied on.

1)

State of Rajasthan & Ors. v. Union of India etc. etc., [1978]1 1 SCR 1,
referred to.

4. Thus only the Meghalaya case is justiciable and that proclamation
was invalid while those relating to Madhya Pradesh, Himachal Pradesh,
Rajasthan and Karnataka are not justiciable. There is rightly no challange
to the preclamation relating to Uttar Pradesh. However, in view of the
subsequent elections held in Meghalaya, that is no longer a live issue ahd,
therefore, there is no occassion to grant any substantial relief even in that
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Per Ahmadi, J. (Largely in agreement with Ramaswa}ny, J. and in agreement
with the final order proposed by Verma and Ramaswam y JI.; also in agree-
ment with Sawant, Ramaswamy and Jeevan Reddy, JJ. on secularism:

A

1.1. Federalism is a concept which unites separate States into a Union
without sacrficimg their own fundamental political integrity. Separate
States, therefore, desire to unite so that all the Member-States may share in
formulation of the basic policies applicable to all and participate in the
execution of decisions made in pursuance of such basic policies. Thus the
essence of a federation is the existence of the Union and the States and the
distribution of power between them. F ederalism, therefore, essentially im-
plies demarcation of powers in a Federal compact. [979 D, E}

f - <

12. Our founding fathers did not deem it wise to shake the basic
structure of Government and in distributing the legislative functions they,
by and large, followed the pattern of the Government of India Act, 1935,
Some of the subjects of common interest were, however, transferred to the
Union List, thereby enlarging the powers of the Union to enable speedy
and planned economic development of the nation. The scheme for the
distribution of powers between the Union and the States was largely
maintained excépt that some of the subjects of common interest were
transferred from|the Provincial List to the Union List thereby strengthen-
inﬁ the administrative control of the Union.. [981 C-E]

1.3. A strong Central Government may not find it difficult to secure
the requisite majority as well as ratification by one-half of the legislatures
if one goes by past experience. These limitations taken together indicate
that the Constitution of India cannot be said to be truly federal in char-
acter. [983 C, D) '

- 1.4. Thus the Indian Constitution has, in it not only features of a
pregmatic federalism which while dist;;ibuting legislative powers and in-
dicating the spheres of Governmental powers of State and Central Govern-
ments, is overlaid by strongly ‘unitary’ features, particularly exhibited by
lodging in Parliament the residuary legislative powers, and in the Central
Government the executive powers of appointing certain constitutional
functionaries including High Court and Supreme Court Judges and issu-
ing appropriate directions to the State Governments and even displacing
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the State Legislatures and the Governments in emergency situations, vide
Articles 352 to 360 of the Constitution. [984 H; 985 A, B]

1.5.The concept of citizenship assumes some importance in a federa-
tion because in a country which recognises dual citizenship, the individual
would owe allegiance both to the federal Government as well as the State
Government but a country recognising a single citizenship does not face
complications arising from dual citizenship and by necessary implication
negatives the concept of State sovereignty. [987 B}

1.6. The significant absence of the expressions like ‘federal’ or
“ederation’ in the constitutional vocabulary, the Parliament’s powers
under Articles 2 and 3 the extra-ordinary powers conferred to meet emer-
gency situation, the residuary powers conferred by Article 248 read with
Entry 97 in List I of the VII Schedule on the Union, the power to amend
the Constitution, the power to issue directions to States, the concept of a
single citizenship, the set up of an integrated judiciary, etc. etc. have led
constitutional experts to doubt the appropriateness of the appellation
sfederal’ to the India Constitution. {987 C-D]

17. In the United States, the sovereign States enjoy their own
separate existence which cannot be impaired; indestructible States having
constituted an indestructible Union. In India, on the contrary, Parliament
can by law form a new State, alter the size of an existing State, alter the
name of an existing State, etc., and even curtail the power, both executive
and legislative, by amending the Constitution. That is why the Constitution
of India is differently described, more appropriately as ‘quasi-federal’
because it is a mixture of the federal and unitary elements, leaning more
towards the latter. [987 F, Gl

State of West Bengal v. Union of India, [1964] 1 SCR 371; Union of
India v. H.S. Dhiilon, AIR {1972) SC 1061 = 119721 2 SCR 33; State of
Rajasthan v. Union of India, A.LR. (1977) S.C. 1361 = [1978] 1 SCR 1 and
The State of Karnataka v. Union of India, ALR. (1978) S.C. 68 = [1978] 2
S.C.R. 1, relied on.

M. Karunanidhi v.Union of India, ALR. (1977) Madras 192 and Prof.
K.C. Wheare : ‘Federal Government’, referred to.

2. The fundamental rights enshrined in Articles 15, 16 and 25 to 30
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leave no manner of doubt that they form part of the basic structure of the
Constitution. Besides, by the 42nd Amendment, Part IVA entitled ‘Fun-
damental Duties’ was introduced which inter alia casts a duty on every
citizen to cherish and follow the noble ideals which inspired our national
struggle for freedom, to uphold and protect the sovereignty, unity and
integrity of India, to promote harmony and the spirit of common brother-
hood amongst all the people of India transcending religious, linguistic and
regional or sectional diversities, and to value and preserve the rich
heritage of our composite culture. These provisions clearly bring out the
dual concept of secularism and democracy, the principles of accommoda-
tion and tolerance as advocated by Gandhiji and other national leaders.
Thus it is agreed that secularism is a basic feature of our Constitution.
This concept which was implicit was made explicit by the 42nd Amend-
ment. [991 H; 992 A-D]

3. The mere defeat of the ruling party at the centre cannot by itself,
without anything more, entitle the newly elected party which comes to
power at the centre to advise the President to dissolve the Assemblies of
those States where the party in power is other than the one in power at the
Centre. Merely because a different political party is elected to power at the
centre, even if with a thumping majority, is no ground to hold that ‘a
situation has arisen in which the Government of the State cannot be
carried on in accordance with the provisions of this Constitution’, which
is the requirement for the exercise of power under Article 356(1) of the
Constitution. To exercise power under the said provision and to dissolve
the State Assemblies solely on the ground of a new political party having
come to power at the centre with a sweeping majority would, to say the
least, betray intolerance on the part of the Central Government clearly
basing the exercise of power under Article 356(1) on considerations ex-
traneous to the said provision an\d», therefore, legally mala fide. It is a
matter of common knowledge that peo\ple vote for different political parties
at the Centre and in the States and, therefore, if a political party with an
ideology different from the ideology of the political party in power in any
State comes to power in the centre, the Central Government would not be
justified in exercising power under Article 356(1) unless it is shown that
the ideology of the political party in power in the State is inconsistent with
the constitutional philosophy and, therefore, it is not possible for that
party to run the affairs of the State in accordance with the provisions of
the Constitution. It is axiomatic that no State Government can function
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on a programme which is destructive of the Constitutional philosophy as
such functioning can never be in accordance with the provisions of the
Constitution. But where a State Government is functioning in accordance
with the provisions of the Constitution and its ideclogy is consistent with
the constitutional philosophy, the Central Government would not be jus-
tified in resorting to Article 356(1) to get rid of the State Government
‘solely’ on the ground that a different political party has come to power at
the centre with a landslide victory. Such exercise of power would be clearly
malafide. [992 H; 993 A-F}

The State of Rajasthan v. Union of India, [1978] 1 SCR 1, dissented
from.

4. Article 74(1) ordains that the President ‘shall’ act in accordance
with the advice tendered by the Council of Ministers. The proviso, however,
entitles him to require the Council of Ministers to reconsider its advice if
he has any doubts or reservation but once the Council of Ministers has
reconsidered the advice, he is obliged to act in accordance therewith.
Article 74(2) then provides that ‘the question whether any, and if so what,
advice was tendered to the President shall not be inquired into in any
Court’. What this clause bars from being inquired into is ‘whether any,

and if so what, advice was tendered’ and nothing beyond that. Since the

reasons would from part of the advice, the Court would be precluded from
calling for their disclosure but Article 74(2) is ne bar to the production of
all the material on which the ministerial advice was based. Of course the
privilege available under the Evidence Act, sections 123 and 124, would
stand on a differeat footing and can be claimed de hors Article 74(2) of the
Constitution. It has to be disagreed to the extent the decision in Rajasthan
case conflicts with this view. [994 C-F]

The State of Rajasthan v. The Union of India, [1978} 1 SCR 1, referred
to.

5. Part XVIII, which deals with Emergency Provisions provide for
exercise of emergency powers under different situations. Article 352
provides that ‘if the President is satisfied’ that a grave emergency exists
threatening the security of India or any part thereof, whether by war or
external aggression or armed rebellion, the President may make a declara-
tion to that effect specifying the area of its operation in the Proclamation.
Notwithstanding the use of the language ‘if the President is satisfied’ which

-3
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suggests that the decision would depend on the subjective satisfaction of the
President, such a decision cannot be made the subject matter of judicial
scrutiny for the obvious reason that the existence or otherwise of a grave
emergency does not fall within the purview of judicial scrutiny since the
Courts are ill-equipped to undertake such a delicate function. So also under
Article 369 the exercise of emergency power is dependent on the satisfaction
of the President that a situation has arisen whereby the financial stability
or credit of India or any part thereof is threatened. The decision to issue a
proclamation containing such a declaration is also based on the subjective
satisfaction of the President, i.e. Council of Ministers, but the Court would
hardly be in a position to x’ray such a subjective satisfaction for want of
expertise in regard to such matters. These provisions, therefore, shed light
. on the extent of judicial review. {994 G, H; 995 A-D]

6.1. The marginal note of Article 356 indicates that the power
conferred by that provision is exercisable ‘in case of failure of constitu-
tional machinery in the States’. While the text of the said article does not
use the same phraseology, it empowers the President on his being satisfied
that, ‘a situation has arisen’ in which the Government of the State ‘cannot’
be carried on in accordance with the provisions of the Constitution, i.e.
on the failure of the constitutional machinery, to take action in the
manner provided in sub-clauses (a), (b) and (c) and clause (1) thereof.
This action he must take on receipt of a report from the Governor of the
concerned State or ‘otherwise’, if he is satisfied therefrom about the
failure of the constitutional machinery. Article 356(1) confers extra-ordi-
nary powers of the President, which he must exercise sparingly and with
great circumspection, only if he is satisfied from the Governor’s report or
otherwise that a situation has arisen in which the Government of the State
cannot be carried out in accordance with the provisions of the Constitu-
tion. The expression ‘otherwise’ is of very wide import and cannot be
restricted to material capable of being tested on principles relevant to
admissibility of evidence in courts of law. It would be difficult to predicate
the nature of material which may be placed before the President or which
he may have come across before taking action under Article 356(1).
Besides, since the President is not expected to record his reasons for his
subjective satisfaction, it would be equally difficult for the Court to enter
‘the political thicket’ to ascertain what weighed with the President for the
exercise of power under the said provision. The test laid down by this
Court in Barium Chemicals and subsequent decisions for adjudging the
validity of administrative action can have no application for testing the

C
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, satisfaction of the President under Article 356. The power conferred by
Article 356 is of an extraordinary nature to be exercised in grave emer-
gencies and, therefore, the exercise of such power cannot be equated to
the power exercised in administrative law field and cannot, therefore, be
tested by the same yardstick. Several imponderables would enter con-
sideration and govern the ultimate decision, which would be based, not
only on events that have preceded the decision, but would also depend on
likely consequences to follow and, therefore, it would be wholly incorrect
to view the exercise of the President’s satisfaction recorded by executive
officers in the exercise of administrative control. [995 D-H; 996 A-D]

6.2. By the very nature of things which would govern the decision
making under Article 356, it is difficult to hold that the decision of the
President is justiciable. To do so would be entering the political thicket
and questioning the political wisdom which the Courts of law must avoid.
The temptation to delve into the President’s satisfaction may be great but
the Court would be well advised to resist the temptation for want of
Jjudicially manageable standards. Therefore, the Court cannot interdict
the use of the. constitutional power conferred on the President under
Article 356 unless the same is shown to be malafide. Before exercise of the
Court’s jurisdiction sufficient caution must be administered and unless a
strong and cogent prima facie case is made out, the President i.e. the
executive must not be called upon to answer the charge. No quia timet
action would be permissible in such cases in view of the limited scope of
Jjudicial review in such cases. A proclamation issued under Article 356 can
be challenged on the limited ground that the action is malafide or ultra
vires Article 356 itself. {996 E-H; 997 A]

The Barium Chemicals Ltd. v. The Company Law Board & Ors.,
[1966] Suppl. SCR 311, held inapplicable.

The State of Rajasthan v. The Union of India, [1978} 1 SCR 1, referred

v
§

7. Thus the proclamations issued and consequential action taken
against the States of Madhya Pradesh, Himachal Pradesh, Rajasthan and
Karnataka are not justiciable while the proclamation issued in connection
with Meghalaya may be vulnerable but it is not necessary to issue any
order or direction in that behalf as the issue is no morelive in view of the
subsequent developments that have taken place in that State after fresh
elections. {997 B-C]

[N
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The Judgement of the Court was delivered by

SAWANT, J. On behalf of Kuldip Singh, J. and himself. Article 356
has a vital bearing on the democratic parliamentary form of government
and the autonomy of the States under the federal Constitution that we have
adopted. The interpretation of the Article has, therefore, once again
engaged the attention of this Court in the background of the removal of
the governments and the dissolution of the legislative assemblies in six
States with which we are concerned here, on different occasions and in
different situations by the exercise of power under the Article. The crucial
question that falls for consideration in all these matters is whether the
President has unfettered powers to issue Proclamation under Article
356(1) of the Constitution. The answer to this question depends upon the
answers to the following questions : (a) Is the Proclamation amenable to
judicial review? (b) If yes, what is the scope of the judicial review in this
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respecf? and (c) What is the meaning of the expression "a situation has
arisen in-which the Government of the State cannot be carried on in
accordance with the provisions of this Constitution" used in Article 356 1)?

: A"r’tiélé'3’56 reads as follows: ~

"356 Provisions in case of failure of constitutional machinery in
States. - (1) If the President, on receipt of report from the Gover-
nor of a State or otherwise, is satisfied that a situation has arisen
in which the government of the State cannot be carried on in
accordance with the provisions of this Constitution, the President
may by Proclamation —

(a) assume to himself all or any of the functions of the Government

. of the State and all or any of the powers vested in or exercisable
by the Governor or any body or authonty in the State other than
the Legislature of the State;

®) declare that the powers of the Leglslature of the State shall be
exermsable by or under the authority of Parliament;

© make such mcxdental and consequential provisions as appear
to the President to be necessary or desirable for giving effect to
the objects of the Proclamation, including provisions for suspend-
ing in whole or in part the operation of any provisions of this
Constitution relating to any body or authority in the State:

Provided that nothing in this clause shall authonse the President to
assume to himself any of the powers vested in or exercisable by a High

Court, or to suspend in whole or in part the operation of any provision of

this Constm.mon relating to High Courts.

~ (2) Any such Proclamanon may be. revoked or varied by a subsequent
Proclamation.

(3) Every Proclamation issued under this article shall be laid before
each House of Parliament and shall, except where it is a Proclamation
revoking a previous Proclamation, cease to operate at the expiration of two

months uniess before the expiration of that period it has been approved by~

resolutions of both Houses of Parliament:
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Provided that if any such Proclamation (not being a Proclamation
revoking a previous Proclamation) is issued at a time when the House of
the People is dissolved or the dissolution of the House of the People takes
place during the period of two months referred to in this clause, and if a
resolution approving the Proclamation has been passed by the Council of
States, but no resolution with respect to such Proclamation has been passed
by the House of the People before the expiration of that period, the
Proclamation shall cease to operate at the expiration of thirty days from
the date on which the House of the People first sits after its reconstitution
unless before the expiration of the said period of thirty days a resolution
approving the Proclamation has been also passed by the House of the
People.

(4) A Proclamation so approved shall, unless revoked, cease to
operate on the expiration of a period of six months from the date of issue
of the Proclamation: ’

Provided that if and so often as a resolution approving the con-
tinuance in force of such a Proclamation is passed by both Houses of
Parliament, the Proclamation shall, unless revoked, continue in force for a
further period of six months from the date on which under this clause it
would otherwise have ceased to operate, but no such Proclamation shall in
any case remain in force for more than three years:

Provided further that if the dissolution of the House of the People
takes place during any such period of six months and a resolution approv-
ing the continuance in force of such Proclamation has been passed by the
Council of States, but no resolution with respect to the continuance in force
of such Proclamation has been passed by the House of the People during
the said period, the Proclamation shall cease to operate at the expiration
of thitty days from the date on which the House of the People first sits
after its reconstitution unless before the expiration of the said period of
thirty days a resolution approving the continuance in force of the Proclama-
tion has been also passed by the House of the People.

Provided also that in the case of the Proclamation issued under
clause (1) on the 11th day of May, 1987 with respect to the State of Punjab,
the reference in the first proviso to this clause to "three years" shall be
construed as a reference to "five years".
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(5) Notwithstanding anything contained in clause (4), a resolution
with respect to the continuance in force of a Proclamation approved under
clause (3) for any period beyond the expiration of one year from the date
of issued of such Proclamation shall not be passed by either House of
Parliament unless:

(a) a Proclamation of Emergency is in operation, in the whole of
India or, as the case may be, in the whole or any part of the state,
at the time of the passing of such resolution, and

(b) the Election Commission certifies that the continuance in force
of the Proclamation approved under clause (3) during the period
specified in such resolution is necessary on account of difficulties
in holding general elections to the Legislative Assembly of the State
concerned:

Provided that nothing in this clause shall apply to the Proclamation
issued under clause (1) on the 11th day of May, 1987 with respect to the
State of Punjab."

2. Before we analyse the provisions of Article 356, it is necessary to
bear in mind the context in which the Article finds place in the Constitu-
tion. The Article belongs to the family of Articles 352 to 360 which have
been incorporated in Part XVIII dealing with "Emergency Provisions" as
the title of the said Part specifically declares. Among the preceding Ar-
ticles, Article 352 deals with Proclamation of emergency. It states that if
the President is satisfied that a grave emergency exists whereby the security
of India or of any part of the territory thereof is threatened whether by war
or external aggression or armed rebellion, he may by Proclamation make
a declaration to that effect in respect of the whole of India or of such part
of the territory thereof as may be specified in the Proclamation. Explana--
tion to clause (1) of the said Article states that Proclamation of emergency
declaring that the security of India or any part of the territory thereof is
threatened by war or by external aggression or by armed rebellion, may be
made before the actual occurrence of war or of any such aggression or
rebellion if the President is satisfied that there is imminent danger thereof.
Clause (4) of the said Article requires that every Proclamation issued
" under the said Article shall be laid before each House of Parliament and
shall cease to operate at the expiration of one month, unless before the
expiration of that period it has been approved by resolutions of both’
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Houses of Parliament. It is not necessary for our purpose to refer to other
provisions of the said Article. Article 353 refers to the effect of the
Proclamation of emergency. It states that while the Prociamation of emer-
gency is in operation, executive power of the Union shall extend to the
giving of the directions to any State as to the manner in which the executive
power thereof is to be exercised. It further states that during the emergency
the power of Parliament to make laws with respect to any matter, shail
include power to make laws conferring powers and imposing duties or
authorising the conferring of powers and the imposition of duties upon the
Union or officers and authorities of the Union as respects that matter even
if it is not enumerated in the Union List. Article 354 gives power to the
President to direct that Articles 268 and 269 which relate to the distribution
of revenue between the Union and the States shall cease to operate during
the period of emergency. Article 358 gives power during the emergency to
suspend the provisions of Article 19 to enable the State (i.e., the Govern-
ment and Parliament of India and the Government and the Legislature of
=ach of the States and all Iocal or other authorities within the territory of
India or under the control of the Government of Iadia) to make any law
or to take any executive action which the State would be competent to
make or to-take but for the provisions contained in Part IIT of the Con-
stitution while the Proclamation of emergency declaring that the security
of India or any part of the territory thereof is threatened by war or by
external aggression, is in operation. Such power, it appears, cannot be
assumed by the State when the security of India is threatened by armed
rebellion and- the Proclamation of emergency is issued for that purpose.
Article 359 gives power to the President to declare that the right to move
any Court for the enforcement of rights conferred by Part III of the
Constitution except those conferred by Articles 20 and 21, shall remain
suspended when a Proclamation of emergency is in operation.

Article 355 makes an important provision. It casts a duty on the
Union to protect States against external aggression and internal distur-
bance, and to ensure that the Government of every State is carried "in
accordance with the provisions of the Constitution”. This Article cor-
responds to Article 277-A of the Draft Constitution. Explaining the pur-
pose of the said Article to the Constituent Assembly, Dr. Ambedkar stated
as follows: '

"Some people might think that Article 277-A is merely a pious
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declaration, that it ought not to be there. The Drafting Committee
has taken a different view and I would, therefore, like tc explain
why it is that the Drafting Committee feels that article 277-A ought

to be there. I think it is agreed that our Constitution, notwithstand-

ing the many provisions which are contained in it, whereby the
Centre has been given powers to override the Provinces; none-the-
less is a Federal Constitution and when we say that Constitution
is a Federal Constitution, it means this, that the provinces are as
sovereign in their field which is left to them by the Constitution as
the Centre is in the field which is assigned to it. In other words,
barring the provisions which permit that Centre to override any
iegislation that may be passed by the Provinces, the Provinces have
a plenary authority to make any law for the peace, order and good
government of that Province. Now, when once the Constitution
makes the sovereign and gives \them'plenary power to make any
law for the peace, order and good government of the province,
really speaking, the intervention of the Centre or any other
authority must be deemed to be barred, because that would be an
invasion of the sovereign authority of the province. That is a
fundamental proposition which, I think, we must accept by reason
of the fact that we have a Federal Constitution. That being so, if
the Centre is to interfere in the administration of provincial affairs,
as we propose to authorise the Centre by virtue of Articles 278
and 278-A, it must be by and under some obligation which the
Constitution imposes upon the Centre. The invasion must not be
an invasion which is wanton, arbitrary and unauthorised by law.
Therefore, in order to make it quite clear that articles 278 and
278-A are not to be deemed as a wanton invasion by the Centre
upon the authority of the province, we propose to introduce article
277-A. As Members will see, article 277-A says that it shall be the
duty of the Union to protect every unit, and also to maintain the
Constitution. So far as such obiigation is concerned, it will be found
that it is not our Constitution alone which is going to create this
duty and this obligation. Similar clauses appear in the American
Constitution. They also occur in the Australian Constitution, where
the constitution in express terms, provides that it shall be the duty
of the Central Government to protect the units or the States from
external aggression or internal commotion. All that we propose to

~
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do is to add one more clause to the principle enunciated in the
American and Australian Constitutions, namely, that it shall also
be the duty of the Union to maintain the Constitution in the
provinces as enacted by this law. There is nothing new in this and
as I said, in view of the fact that we are endowing the provinces
with plenary powers and making them sovereign within their own
field, it is necessary to provide that if any invasion of the provincial
field is done by the Centre it is in virtue of this obligation. It will
be an act in fulfilment of the duty and the obligation and it cannot
be treated, so far as the Constitution is concerned, as a wanton,

arbitrary, unauthorised act. That is the réason why we have intro- -

duced article 277-A." (C.A.D. VolIX, p-133)

Articles 278 and 278-A of the Draft Constitution referred to above
correspond to present Articles 356 and 357 of the Constitution respectively.
Thus it is clear from Article 355 that it is not an independent source of
power for interference with the functioning of the State Government but
is in the nature of justification for the measures to be adopted under
Articles 356 and 357. What is however, necessary to remember in this
connection is that while Article 355 refers to three situations, viz., (1)
external aggression, (ii) internal disturbance, and (iii) non-carrying on of
the Government of. the States, in accordance with the provisions of the
Constitution, Article 356 refers only to one situation, viz., the third one. As
against this, Article 352 which provides for Proclamation of emergency
speaks of only one situation, viz., where the security of India or any part
of the territory thereof, is threatened either by war or external aggression
or armed rebellion. The expression "internal ‘disturbance"_ is certainly of
larger connotation than "armed rebellion” énd includes situations arising
out of "armed rebellion" as well. In other words, while a Proclamation of
emergency can be made for internal disturbance only if it is created by
armed rebellion, neither such Proclamation can be made for internal

. disturbance caused by any other situation nor a Proclamation can be issued

under Articie 356 unless the internal disturbance gives rise to a situation
in which the Government of the State cannot be carried on in accordance
with the provisions of the Constitution. A mere internal disturbance short
of armed rebellion cannot justify a Proclamation of emergency under
Article 352 nor such disturbance can justify issuance of Proclamation under
Article 356 (1), uniess it disables or prevents carrying on of the Govern-
ment of the State in accordance with the provisions of the Constitution.

H
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Article 360 envisages the Proclamation of financial emergency by the
President when he is satisfied that a situation has arisen whereby the
financial stability or credit of the country or of any part of the territory
thereof is threatened. It declares that such Proclamation shall be laid
before each House of Parliament and shall cease to operate at the expira-
tion of two months unless it is approved by the resolutions of both Houses
of Parliament.. We have thus emergency provisions contained in other
Articles in the same Part of the Constitution.

The common thread running through all these Articles in Part XVIIL
relating to emergency provisions is that the said provisions can be invoked
only when there is an emergency and the emergency is of the nature
described therein and not of any other kind. The Proclamation of emer-
gency under Articles 352, 356 and 360 is further dependent on the satis-
faction of the President with regard to the existence of the relevant
conditions- precedent. The duty cast on the Union under Article 355 also
arises in the twin conditions stated therein.

It is in the light of these other provisions relating to the emergency
that we have to construe the ‘provisions of Article 356. The crucial expres-
sions in Article 356 (1) are - if the President, "on the receipt of report from
the Governor of a State or otherwise" "is satisfied” that "the situation has
arisen in which the Government of the State cannot be carried on’ "in
accordance with the provisions of the Constitution". The conditions prece-
dent to the issuance of the Proclamation, therefore, are: (a) that the
President should be satisfied either on the basis of a report form the
Governor of the State or otherwise, (b) that in fact a situation has arisen
in which the Government of the State cannot be carried on in accordance
with the provisions of the Constitution. In other words, the President’s
satisfaction has to be based on objective material. That material may be
available in the report sent to him by the Governor or otherwise or both
from the report and other sources. Further, the objective material so
available must indicate that the Government of the State cannot be carried
on in accordance with the provisions of the Constitution. Thus the existence
of the objective material showing that the Government of the State cannot
be carried on in accordance with the provisions of the Constitution is a
condition precedent before the President issued the Proclamation. Oznce
such material is shown to exist, the satisfaction of the President based on
the material.is not open to question, However, if there is no such objccnve
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material before the President, or the material before him cannot reasonably
suggest that the Government of the State cannot be carried on in accord-

ance with the provisions of the Constitution, the Proclamation issued is .

open to challenge.

It is further necessary to note that the Ob]CCthe material before the
President must indicate that the Government of the State ‘cannot be

carried-on in accordance with the provisions of the Constitution". In other .
words, ‘the prowsxons require that the material before the President must

be sufficient to indicate that unless a Proclamation is issued, it is not
possible to carry on the affairs of the State as per the provisions of the
Constitution. It is not every 51tuat10n arising in.the State but a sitnation
which shows that the constitutional Government has become an impos-
sibility, which alone will entitle the President to issue the Proclamation.
These parameters of the condition precedent to the issuance of the
Proclamation indicate both the extent of and the Limitations on, the power
of the judicial review of the Proclamation issued. It is not disputed before
us that the Proclamation issued under Article 356(1) is open to judicial
review. All that is contended is that the scope of the review is limited.
According to us, the language of the provisions of the Article contains
sufficient guidelines on both the scope and the limitations, of the judicial
review.

.

3. Before we examine the scope and the limitations of the judicial
review of the Proclamation issued under Article 356(1), it is necessary to
deal with the contention raised by Shri Parasaran appearing for the Union
of India. He contended that there is difference in the nature and scope of
the power of judicial review in the administrative law and the constitutional
law. While in the field of administrative law, the Court’s power extends to
legal control of public authorities. in exercise of their statutory power and
therefore not only to preventing excess and abuse -of power but also to
irregular exercise of power, the scope of judicial review in the constitution-
al law extends only to preventing actions which are unconstitutional or ultra
vires the Constitution, The areas where the judicial power, therefore can
operate are limited and pertain to the domain where the actions of the
Executive or the legislation enacted infringe the scheme of the division of
power between the Executive, the Legislature and the judiciary or the
distribution of powers between the States and the Centre. Where, there is
a Bill of Rights as under our Constitution, the areas also cover the infrin-



720 SUPREME COURT REPORTS [1994] 2S.CR.

A gements of the fundamental rights. The judicial power has no scope in
constitutional law beyond examining the said infringements. He also con-
tended that likewise, the doctrine of proportionality or unreasonableness
has no play in constitutional law and the executive action and legislation
cannot be examined and interfered with on the-anvil of the said doctrine. . .

We are afraid that this contention is-too broad to be accepted. The
implication of this contention, among others, is that even if the Constitution
provides preconditions for exercise of power by the constitutional
authorities, the Courts cannot examine whether the preconditions have
been satisfied. Secondly, if the powers are entrusted to a constitutional
C authority for achieving a particular purpose and if the concerned authority

under the guise of attaining the said purpose, uses the powers to attain an

impermissible object, such use of power cannot be questioned. We have

not been pointed out any authority is support of these propositions. We

also find that many of the parameters of judicial review developed in the
D field of administrative law are not anti-thetical to the field of constitutional
law, and they can equally apply to the domain covered by the constitutional
law. That is also true of the doctrine of proportionality.

4. We may now examine the principles of judicial review evolved in’

the field of administrative law. As has been stated by Lord Brightman in

E Chief Constable of the North Wales Police v. Evans, [1982] 3 All ER 141,
“judicial review, as the words imply, is not an appeal from a decision, but

a review of the manner in which the decision was made". In other words,
judicial review is concerned with reviewing not the merits of the decision

but the decision-making process itself. Lord Diplock in Council of Civil

F Service Unions v. Minister for the Civil Service, (1985) AC 374 at 408, has
enunciated three heads of grounds upon which administrative action is
subject to control by judicial review, viz., (i) illegality, (ii) irrationality and
(ifi) procedural impropriety. He has also stated there that the three
grounds evolved till then did not rule out that "further development on a
case by case basis may not in course of time add further grounds” and has
added that "principle of proportionality” which is recognised in the ad-
ministrative law by several members of European Economic Community
may be a possible ground for judicial review for adoption in the future. It
may be stated here that we have already adopted the said ground both
statutorily and judicially in our labour and service jurisprudence. Lord
H Diplock has explained the three heads of grounds. By "illegality" he means
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: that the decision-maker must understand correctly that law that regulates

its decision-making power and must give effect to it, and whether he bas
or has not, is a justiciable question. By "irrationality" he means un-
reasonableness. A decision may be so outrageous or in defiance of logic or
of accepted moral standards that no sensible person who had applied his
mind to the question to be decided, could have arrived at it, and it is for
the judges to decide whether a decisior falls in the said category. By
"procedural impropriety" he means not only failure to observe the basic
rules of natural justice or failure to act with procedural fairness, but also
failure to observe procedural rules that are expressly laid down in the
legislative instrument by which the Tribunal’s jurisdiction is conferred even
where such failure does not involve any denial of natural justice. Where
the decision is one which does not alter rights or obligations enforceable
in private law, but only deprives a person of legitimate expectations,
"procedural impropriety" will normally provide the only ground on which

“the decision is open to judicial review.

It was observed by Donaldson LJ in R. v. Crown Court at Carlisle, ex
p Marcus-Moore, [1981] Times, 26 October, DC, that judicial review was
capable of being.extended to meet changing circumstances, but not to the
extent that it became something different from review by developing an
appellate nature. The purpose of the remedy of judicial review is to ensure
that the individual is given fair treatment to substitute the opinion of the
judiciary or of individual judges for that of the authority constituted by law
to decide the matters in issue. In R. v. Panel on Take-overs and Mergers, ex
p Guinness plc, (1987) QB 815 at 842, he referred to the judicial review
jurisdiction as being supervisory or as “ongstep’ jurisdiction. He observed
that unless that restriction on the power of the Court is observed, the Court
will under the guise of preventing the abuse of power be itself guilty of
usurping power. That is so whether or not there is a right of appeal against
the decision on the merits. The duty of the court is to confine itself to the
question of legality. Its concern is with whether a decision-making authority
exceeded its powers, committed an error of law, committed a breach of the
rules of natural justice, reached a decision which no reasonable tribunal
could have reached or abused its powers.

Lord Roskil in Council of Civil Service Unions v. Minister for the Civil
Service, (1985) AC 374 at 414, opined that the phrase "principles of natural
justice" "be better replaced by speaking of a duty to act fairly...... It is not
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A for the courts to determine whether a particular policy or particular
decisions taken in fulfilment of that policy are fair. They are only concerned

~with the manner in whick those decisions have been taken and the extent .

of the duty to act fairly will vary greatly from case to case...Many features

will come into play including the nature of the decision and the relationship .
‘B - of those involved on either side before.the decision was taken." -

In Puhihofer v. fﬁllingdon London Borough Council, {1986] AC 484
at 518, Lord Brightman stated: '

"Where the existence or non-existence of a fact is left to the
C judgment and discretion of a public body and that fact involves a
broad spectrum ranging from the obvious to the debatable to the
just conceivable, it is the ciuty of the court to leave the decision of
that fact to the public body to whom Parliament has entrusted the

decision-making power save in a case where it is obvious that the

public body, consciously or unconsciously, are acting perversely."

In Leech v. Deputy Govemnor of Parkhurst Prison, [1988] AC 533 583,
Lord Oliver stated: ' o

- +

‘the susceptibility of a decision to the supervision of the courts

E must depend, in the ultimate ‘analysis, upon the nature and conse-

quences of the decision and not upon the personality or individual
circumstances of the person called upon to make the decision."

While we are on the point, it will be instructive to refer to a decision

of the Supreme Court of Pakistan on the same subject, although the

F  language of the provisions of the relevant Articles of the Pakistan Constitu-
tion is not couched in the same terms. '

In Muhammad Sharif v. Federation of Pakistan, PLD [1988] Lahore
725, the question was whether the order of the President dissolving the

* ferred on him under Article 58(2)(b) of the Constitution. Article 58(2)(b)
is as follows: :

"58(2) Notwithstanding anything contained in clause (2) of Article
48, the President may also dissolve the National Assembly in his
H discretion where, in his opinion...... .

National Assembly on 29.5.1988 was in accordance with the powers con-

e
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(b) a situation has arisen in which the Government of the Federa-
tion cannot be carried on in accordance with the provisions of the
Constitution and an appeal to the electorate is necessary."

The provisions of Article 48(2) are as follows:

"Notwithstanding anything contained in clause (1), the President
shall act in his discretion in respect of any matter in respect of
which he is empowered by the Coustitution to do so (and the
validity of anything done by the President in his discretion shail
not be called in question on any ground whatsoever." '

The Presidential Order read as follows:

"WHEREAS the objects and purposes for which the National
Assembly was elected have not been fulfilled;

AND WHEREAS the law and ‘order in the country have broken
down to an alarming extent resulting in tragic loss of innumerable
valuable lives as well as loss of property; )

AND WHEREAS the life, property, honour and security of the
citizens of Pakistan have been rendered totally unsafe and the
integrity and ideology of Pakistan have been seriously endangered;

AND WHEREAS public morality has deteriorated to unprece-
dented level;

AND WHEREAS in my opinion a situation has arisen in which
the Government of the Federation cannot be carried on in accord-
ance with the provisions of the Constitution and an appeal to the
electorate is necessary.

NOW THEREFORE, I, General Muhammad Zia-ul-Hagq, Presi-
dent of Pakistan in exercise of the powers conferred on me by
clause (2)(b) of Article 58 of the Constitution of the Islamic
Republic of Pakistan hereby dissolve the national Assembly with
immediate effect and in consequence thereof the Cabinet also
stands dissolved forthwith."
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The main argument against the order was that an order under the
said provision is to be issued not in subjective discretion or opinion but on =
objective facts in the sense that the circumstances must exist to lead one
to the conclusion that the relevant situation had arisen. As against this, the
argument of the Attorney General and other counsel supporting the

Presidential Order was that it is the subjective satisfaction of the President ... . .

and it is in his discretion and opinion to dissolve the Nationai Assembly.
It was also argued on their behalf that in spite of the fact that Article
58(2)(b) states that "notwithstanding anything contained in clause (2) of
Article 48," the President may also dissolve the National Assembly in his
discretion under Article 58(2) and when he does exercise his discretion to
dissolve the Assembly, the validity thereof cannot be questioned on any
ground whatsoever as provided for under Article 48(2). Dealing with the
first argument, the learned Chief Justice, Salam stated as follows:

"Whether it is ‘subjective’ or ‘objective’ satisfaction of the President
or it is his ‘discretion’ or ‘opinion’, this much is quite clear that
the President cannot exercise this powers under the Constitution
on wish or whim. He has to have facts, circumstances which can
lead a person of his status to form an intelligent opinion requiring
exercise of discretion of such a grave nature that the representative
of the people who are primarily entrusted with the duty of running
the affairs of the State are removed with a stroke of the pen. His
action must.appear to be called for and justifiable under the
Constitution if challenged in a Court of Law. No doubt, the Courts
will be chary to interfere in his ‘discretion’ or formation of the
‘opinion’ about the ‘situation’ but if there be no basis or justifica-
tion for the order under the Constitution, the Courts will have to
perform their duty cast on them under the Constitution. While
doing so, they will not be entering in the political arena for which
appeal to electorate is provided for."

Dealing with the second argument, the learned Chief Justice held:

"If the argument be correct then the provision "Notwithstanding
anything contained in clause (2) of Article 48" would be rendered
redundant as if it was no part of the Constitution. It is obvious and
patent that no letter or part of a provision of the Constitution can
be said to be redundant or non-existent under any principle of
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construction of Constitutions. The argument may ‘be correct in
exercise of other discretionary powers but it cannot be employed

" with reference to the dissolution of National Assembly. Blanket

coverage of validity and unquestionability of discretion under Ar-
ticle 48(2) was given up when it was provided under Article 58(2)
that "Notwithstanding clause (2) of Article 48--", the discretion can
be exercised in the given circumstances. Specific provision” will

.govern the situation. This will also avoid redundancy. Courts’

Power whenevér intended to be excluded is expressly stated; other-
wise it is presumed to be there in Courts of record.... Therefore,

. it’is not quite right to contend that since it was in his ‘discretion’,

on the basis of his ‘opinion’ the President could dissolve the
National Assembly. He has to have reasons which are justifiable
in the eyes of the people and supportable by law in a Court of
Justice..... It is understandable that if the President has any justifi-
able reason to exercise his ‘discretion’ in his ‘opinion’ but does not
wish to disclose, he may say so and may be believed or if called
upon to explain the reason he may take the Court in confidence
without disclosing the reason in public, may be for -reason of

-~ security of State. After all patriotism is not confined to the office

holder for the time being. He cannot simply say like Caesat ‘it is

~ my will, opinion or discretion. Nor give reasons which have no

nexus to the action, are bald, vague, general or such as can always

"

be given and have been given with disastrous effects......".

Dealing with the same arguments, R.S. Sidhwa, J. stated as foliow_é: :

"... I have no doubt that both the Governments are not compelled
to disclose allfthe reasons they may have when dissolving the
Assemblies under Articles 58(2)(b) and 112(2)(b). If they do not
choose to disclose all the material, but only some, it is their pigeon,
for the case will be decided on a judicial scrutiny of the limited
material placed before the Court and if it happens to be totally
irrelevant or extraneous, they must suffer.”

D.9:9:6.0.0.0.0.0.0.0.0.0.0.6.0.9.4

15: The main question that arises in this case i when can it be said
that a situation has arisen in which the Government of the Federa-
tion cannot be carried on in accordance with the provisions of the .
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Constitution. The expression "Government of the Federation" is
not limited to any one particular function, such as the executive,
the legislative, or the judicial, but includes the whole functioning
.of the Federation Gevernment in all its remifications.”

5. We may now refer to the decisions of this Court on the subject.

In Barium Chemicals Ltd. & Anr. v. The Company Law Board & Ors.,
[1966] Suppl. 3 S.C.R. 311, the facts were that an order was issued on behalf
- of the Company Law Board under Section 237(b) of the Companies Act
appointing four Inspectors to investigate the affairs of the appellant-Com-
pany on the ground that the Board was of the opinion that there were
circumstances suggesting that the business of the appellant-Company was
being conducted with intent to defraud its creditors, members or any other
persons and that the persons concerned in the management of the affairs
of the Company had in connection therewith, been guilty of fraud, mis-
feasance and other misconduct towards the Company and its members.
The appellant-Company had filed a writ petition before the High Court
challenging the said order and one of the grounds of challenge was that
there was no material on which such order could have been made. In reply
to the petition, the Chairman of the Company Law Board filed an affidavit
in which it was contended, infer alia, that there was material on the basis
of which the order was issued and that he had himself examined this
material and formed the necessary opinion within the meaning of the said
Section 237(b) before the issue of the order and that it was not competent
for the Court to go into the question of the adequacy or otherwise of such
material. However, in the course of reply to some of the allegations in the
petition, the affidavit in paragraph 14 had also proceeded to state the facts
on the basis of which the opinion was formed. The majority of the judges
held that the circumstances disclosed in paragraph 14 of the said affidavit
must be regarded as the only material on the basic of which the Board
formed the opinion before ordering an investigation under Section 237(b)
and that the said circumstances could not reasonably suggest that the
business of the Company was being conducted to defraud the creditors,

members or other persons or that the management was guilty of fraud’

towards the Company and its members. They were, therefore, extraneous
to the matters mentioned in Section 237(b) and the impugned order was
ultra vires the section. Hidaytullah, J., as he then was, in this connection
stated that the power under Section 237(b) is discretionary power and the

/(~
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first requirement for its exercise is the honest formation of an opinion that

an investigation is necessary and the next requirement is that there are
circumstances suggesting the inferences set out in the section. An action
not based on circumstances suggesting an inference of the enumerated kind
will not be valid. Although the formation of opinion is subjective, the
existence of circumstances relevant to the inference as the sine qua non for
action, must be demonstrable. If their existence is questioned, it has to be
proved at least prima facie. It is not sufficient to assert that the circumstan-
ces exist, and _give 1o clue to what they are, because the circumstances must
be such as to lead to conclusions of action definiteness. Shelat, J. comment-
ing on the same issue, stated that although the formation of opinion is a
purely subjective process and such an opinion cannot be challenged in a
Court on the ground of propriety, reasonableness or sufficiency, the
authority concerned is nevertheless required to arrive at such an opinion
from circumstances suggesting what is set out in sub-clauses(i), (i) or (iii)
of 5.237(b). The expression "circumstances suggesting” cannot support the
construction that even the existcnée,of circumstances is a matter of subjec-
tive opinion. It is hard to contemplate that the Legislature could have left
to the subjective process both the formation of opinion and also the
existence of circumstances on which it is to be founded. It is also not
reasonable to say that the clause permitted the Authority to say that it has
formed the opinion on circumstances which in its opinion exist and which
in its opinion suggest an intent to defraud or a fraudulent or unlawful
Parpose. If it is shown that the circumstances do not exist or that they are
such that it is impossible for any one to form an opinion therefrom
suggestive of the matters enumerated in 5.237(b), the opinion is challenge-
able on the ground of non-application of mind or perversity or on the
ground that it was formed on collateral grounds and was beyond the scope
of the statute. '

In M.A. Rashid & Ors. v. State of Kerala, [1975] 2 S.C.R. 93, the facts
were that the respondent State issued a notification under Rule 114(2) of

the Defence of India Rules, 1971 imposing a total ban on the use of
machinery for defibring husks in the districts of Trivandrum, Quilon and
Alleppey. The appellants who were owners of Small Scale Industrial Units,
being affected by the notification, challenged the same. In that connection,
this Court observed that where powers are conferred on public authorities
to exercise the same when "they are satisfied" or when "jt appears to them"
or when "in their opinion” a certain state of affairs existed, or when powers
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enable public authorities to take "such action as they think fit" in relation

to a subject matter, the courts will not readily defer to the conclusiveness
of an executive authority’s opinion as to the existence of a matter of Jaw or
_fact upon which the validity of the exercise of the power is predicated.
Administrative decisions in exercise of powers conferred in subjective
terms are to be made in good faith and on relevant considerations. The
courts can inquire whether a reasonable man “could have comie to the—
decision in question without misdirecting himself on the law or the facts in
a material respect. The standard of reasonableness to which the ad-
ministrative body is required to conform may range from the courts opinion
of what is reasonable to the criterion of what a reasonable body might bave
decided; and courts will find out whether conditions precedent to the
formation of the opinion have a factual basis. But the onus of establishing
unreasonableness rests upon the person challenging the validity of the acts.

In State of Rajasthan & Ors. etc. etc. v. Union of India etc. etc., [1978]
1 S.CR. 1 at 80-83, Bhagwati, J. on bahalf of Gupta, J. and himself, while
dealing with the "satisfaction of the President’ prior to the issuance of the
Proclamation under Article 356(1) stated as follows:

M. So long as a question arises whether an authority under the
Constitution has acted within the limits of its power or exceeded
it, it can certainly be decided by the Court. Indeed it would be its
Constitutional obligation to do so...... This Court is the ultimate
interpreter of the Constitution and to this Court is assigned the
delicate task of determining what is the power conferred on each
branch of Government, whether it is limited, and if so, what are
the limits and whether any action of that branch transgresses such
Jimits. It is for this Court to uphold the Constitutional values and
to enforce the Constitutional limitation. That is the essence of the
Rule of Law......"

¢

" we must make it clear that the constitutional jurisdiction of
this court is confined only to saying whether the limits on the power
conferred by the Constitution have been observed or there is
transgression of such limits. Here the only limit on the Power of
the President under Art. 356, cl.(1) is that the President should be
satisfied that a situation has arisen where the Government of the



S.R. BOMMALI v. U.O.I [SAWANT, ] ] 729

State cannot be carried on in accordance with the provisions of
the Constitution. The satisfaction of the President is a subjective
one and cannot be tested by reference to any objective tests. It is
deliberately and advisedly subjective because the matter in respect
to which he is to be satisfied is of such a nature that its decision
must necessarily be left to the executive branch of Government.
There may be a wide range of situations which may arise and their
political implications and consequences may have to be evaluated
in order to decide whether the situation is such that the Govern-
ment of the State cannot be carried on in accordance with the
provisions of the Constitution. It is not a decision which can be
based on what the Supreme Court of United States has described
as "judicially discoverable" and "manageable standards". It would
largely be a political judgment based on assessment of diverse and
varied factors, fact changing situations, potential consequences,
public reaction, motivations and responses of different classes of
people and their anticipated future behaviour and a host of other
considerations, in the light of experience of public affairs and
pragmatic management of complex and often curious adjustments
that go to make up the highly sophisticated mechanism of a modern
democratic government. It cannot, therefore, by its very nature be
a fit subject-matter for judicial determination and hence it is left
to the subjective satisfaction of the Central Government which is
best in a position to decide it. The Court cannot in the circumstan-
ces, go into the question of correctness or adequacy of the facts
and circumstances on which the satisfaction of the Central Govern-
ment is based.... But one thing is certain that if the satisfaction is
mala fide or is based on whelly extranecous and irrelevant grounds,
the Court would have jurisdiction to examine it, because in that
case there would be no satisfaction of the President in regard to
the matter which he is required to be satisfied. The satisfaction of
the President is a condition precedent to the exercise of power
under Art. 356, cl.(1) and if it can be shown that ther: is no
satisfaction of the President at all, the exercise of the power would
be constitutionally invalid.... It must of course be concerned (sic.)
that in most cases it would be difficult, if not imgpossible, to
challenge the exercise of power under Art. 356, cl.(1) even on this
limited ground, because the facts and circumstances on which-the
satisfaction is based would not be known, but where it is possible,
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the existence of the satisfaction can always be challenged on the
ground that it is mala fide or based on wholly extraneous -and
irrelevant grounds.... This is the narrow minimal area in which the
exercise of power under Art. 356, cl.(1) is subject to judicial review
and apart from i, it cannot rest with the Court to challenge the
satisfaction of the President that the situation-contemplated in-that
clause exists.”

In Kehar Singh & Anr. etc. v. Union of India & Anr., [1988] Supp. 3
S.C.R. 1103, it is held that the President’s power under Article 72 of the
Constitution dealing with the grant of pardons, reprives, respites, remis-
sions of punishmients or suspensions, remissions or commutations of sen-
tences of any person comvicted of any offence falls squarely within the
judicial domain and can be examined by the court by way of judicial review
However, the order of the President cannot be subjected to judicial review
on its merits except within the strict limitation defined in Muru Ram etc.
etc. v. Union of India & Anr, [1981] 1 S.C.R. 1196. Those limitations are
whether the power is exercised on considerations or actions which are
wholly irrelevant, irrational, discriminatory or mala fide. Only in these rare
cases the Court will examine the exercise of the said power.

6. From these authorities, one of the conclusions which may safely
be drawn is that the exercise of power by the President under Article
356(1) to issue Proclamation is subject to the judicial review at least to the
extent of examining whether the conditions precedent to the issuance of
the Proclamation have been satisfied or not. This examination will neces-
sarily involve the scrutiny as to whether there existed material for the
satisfaction of the President that a situation had arisen in which the
Government of the State could not be carried on in accordance with the
provisions of the Constitution. Needless to emphasise that it is not any
material but material which would lead to tbe conclusion that the Govern-
ment of the State cannot be carried on in accordance with the provisions
of the Constitution which is relevant for the purpose. It has further to be
remembered that the Article requires that the President "has to be satisfied"
that the situation in question has arisen. Hence the material in question
has to be such as would induce a reasonable man to come to the conclusion
in question. The expression used in the Article is "if the President......is
satisfied". The word "satisfied” has been defined in Shorter Oxford English
Dictionary [3rd Edition] at page 1792 as 4. To furnish with sufficient proof
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~or information, to set free from doubt or uncertainty, to convince; 5. To
answer sufficiently [an objettion, question]; to fulfil or comply with [4
request]; to solve [a doubt, difficulty]; 6. To answer the requirements of [a
state of things, hypothesis, etc.]; to accord with [conditions].. Hence, it is
not the personal -whim, wish, view or opinion or the ipse dixit of the
President de hors the material but a legitimate inference drawn from the
material placed before him which is relevant for the purpose. In other

words, the' President has to be convinced of or has to have sufficient proof
of information with regard to o has to be free from doubt or uncertainty
about the state of things indicating that the situation in question has arisen.
Although, therefore, the sufficiency or otherwise of the material cannot be
questioned, the legitimacy of inference drawn from such material is cer-
tainly open to judicial review.

It has also to be remembered in this connection .that the power
exercised by the President under Article 356[1] is on the advice of the
Council of Ministers tendered under Article 74{1] of the Constitution. The
Council of Ministers under our system would always belong to one or the
other. political party. In view of the pluralist democracy and the federal
structure. that we. have- accepted under our Constitution, the party or
parties in power [in case of coalition Government] at the Centre and in the
Statés may not be the same. Hence there is a need to confine the exercise
of power under ‘Article 356[1] strictly to the situation mentioned thérein
which is a condition precedent to the said exercise. That is why the framers
of the Constitution have taken pains to specify the 51tuatlon which alone
would enable 'the exercise of the said power. The situation is no less than
one in which "the Government of the State cannot be carried on in
accordance with the provxsmns of this Constitution". A’ situation short of
the same does not empower the issuance of the Proclamation. The word
"cannot" emphatlca]ly connotes a situation of impasse. In shorter Oxford
dictionary, third edmon at page 255, the word "can" is defined as "to be
able; to have power or capacity". The word "caunot”, therefore, would mean
‘not to be able" or "not to have the power or capacity”. In Stroud’s Jjudicial
dictionary, fifth edmon the word "cannot" is defined to include a legal
inability as well as physical impossibility. Hence situation which can be
remedied or do not create an impasse, or do not disable or interfere with
‘the governance of the State according to the Constitution, would not merit
the issuance of the Proclamation under the Article.
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It has also to be remembered that a situation contemplated under
the Article is one where the government of the state cannot be carried on
"in accordance with the provisions of the Constitution". The expression
indeed envisages varied situations. Article 365 which is in Part XIX entitled
Miscellaneous”, has contemplated one such situation. It states that :

"Where any State has failed (o comply with, or to give effect to,
any directions given in the exercise of the executive power of the
Union under any of the provisions of this Constitution, it shall be
lawful for the President to hold that a situation has arisen in which
the government of the State cannot be carried on in accordance
with the provisions of this Constitution."

The failure to comply with or to give effect to the directions given by
the Union under any of the provisions of the Constitution, is of course, not
the only situation contemplated by the expression "government of the State
cannot be carried on in accordance with the provisions of this Constitution"
Article 365 is more in the nature of a deeming provision. However, the
situations other than those mentioned in Article 365 must be such where
the governance of the State is not possible to be carried on in accordance
with the provisions of the Constitution. In this connection, we may refer to
what Dr. Ambedkar had to say on the subject in the Constituent Assembly:

"Now I come to the remarks made by my Friend Pandit Kunzru.
The first point, if I remember correctly, which was raised by him
was that the power to take over the administration when the
constitutional machinery fails is a new thing, which is not to be
found in any constitution. I beg to differ from him and I would
like to draw his attention to the article contained in the American
Constitution, where the duty of the United States is definitely
expressed to be to maintain the Republican form of the Constitu-
tion. When we say that the Constitution must be maintained in
accordance with the provisions contained in this Constitution we
practically mean what the American Constitution means, namely
that the form of the constitution prescribed in this Constitution
must be maintained. Therefore, so far as that point is concerned
we do not think that the Drafting Committee has made any depar-
ture from an established principle." [C.A.D. Vol. IX, p.175-76]

As pointed out earlier, more or less similar expression occurs in
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Article 58[2][b] of the Pakistan Constitution. The expression there is that

the "Government of the Federation cannot be carried on in accordance -

with provisions of the Constitution and an appeal to the electorate is
necessary." Commenting upon the said expression, Shafiur Rahman, J. in
Ahmad Tarig v. Federation of Pakistan, PLD [1992] S.C. 646 at 664 ob-
served "It i1s an extreme power to be exercised where there is actual or
imminent breakdown of the constitutional machinery, as distinguished from
a failure to observe a particular provision of the Constitution. There may
be occasions for the exercise of this power where there takes place exten-
sive, continued- and pervasive failure to observe not one but numerous,
provisions of the Constitution, creating the impression that the country is
governed not so much by the Constitution but by the methods extra-Con-
stitutional."

Sidhwa, J. in the same case observed that "to hold that because a
particular provision of the Constitution was not complied with, the National
Assembly could be dissolved under Article 58[2][b] of the Constitution
would amount to an abuse of power. Unless such a violation independently
was so grave that a Court could come to no other conclusion but that it
alone directly led to the breakdown of the functional working of the
Government, it would not constitute a valid ground.

The expression and its implication have also been the subject of
elaborate discussion in the Report of the Sarkaria Commission on Centre-
State Relations. It will be advantageous to refer to the relevant part of the
said discussion, which is quite illuminating:

6.3.23 In Article 356, the expression "the government of the State
cannot be carried on in accordance with the provisions of the
Constitution", is couched in wide terms. It is, therefore, necessary
to understand its true import and ambit. In the day-to-day ad-
ministration of the State, its various functionaries in the discharge
of their multifarious responsibilities take decisions or actions which
may not, in some particular or the other, be strictly in accord with
all the provisions of the Constitution. Should every such breach or
infraction of a constitutional provision, irrespective of its sig-
nificance, extent and effect, be taken to constitute a “failure of the
constitutional machinery" within the contemplation of Article 356.
In our opinion, the answer to the question must be in the negative.

H
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We have already noted that by virtue of Article 355 it is the duty
of the Union to ensure that the Government of every State is
carried on in accordance with the provisions of the Constitution.
Article 356, on the other hand, provides the remedy when there
has been an actual break-down of the constitutional machinery of
the State. Any abuse or misuse of this drastic power damages the
fabric of the Constitution, whereas the object of this Article is to
enable the Union to take remedial action consequent upon break-
down of the constitutional machinery, so that that governance of
the State in accordance with the provisions of the Constitution, is
restored. A wide literal construction of Article 356[1], will reduce
the constitutional distribution of the powers between the Union
and the States to a licence dependent on the pleasure of the Union
Executive. Further it will enable the Union Executive to cut at the
root of the democratic Parliamentary form of government in the
State. It must, therefore, be rejected in favour of a construction
which will preserve that form of government. Hence, the exercise

-of the power under Article 356 must be limited to rectifying a

“failure of the constitutional machinery in the State’. The marginal
heading of Article 356 also points to the same construction.

6.3.24. Another point for consideration is, whether ‘external
aggression’ or ‘internal disturbance’ is to be read as an indispen-
sable element of the situation of failure of the constitutional
machinery in a State, the existence of which is a pre-requisite for
the exercise of the power under Article 356. We are clear in our
mind that the answer to this question should be in the negative.
On the one hand, ‘external aggression’ or ‘internal disturbance’
may not necessarily create a situation where government of the
State cannot be carried on in accordance with the Constitution.
On the other, a failure of the constitutional machinery in the State
may occur, without there being a situation of ‘external aggression’
or ‘internal disturbance’.

XXXX XXXX XXXX XXXX

6.4.01. A railure of constitutional machinery may occur in a number
of ways. Factors which contribute to such a situation are diverse
and imponderable. It is, therefore, difficult to give an exhaustive
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catalogue of all situations which would fall within the sweep of the

- phrase, "the government of the State cannot be carried on in
accordance with the provisions of this Constitution". Even 50, some
instances of what does and what does not constitute a constitution-
al failure within the contemplation of this Article, may be grouped
and discussed under the following heads:

[a] Political crisis.
[b] Internal subversion. -
[c] Physical break-down.

[d] Non-compliance with constitutional directions of the Union
Executive.

It is not claimed that this categorisation is comprehensive or

perfect. There can be no water-tight compartmentalisation, as

many situations of constitutional failure will have elements of more

than one type. Nonetheless, it will help determine whether or not,

in a given situation it will be proper to invoke this last-resort power
" ~under Article 356." ‘

The Report then goes on to discuss the various occasions on which
the political crisis, internal subversion, physical break-down and non-com-
pliance with constitutional directions of the Union Executive may or can
be said to, occur. It is not necessary here to refer to the said elaborate
discussion. Suffice it to say that we are in broad agreement: with the above
interpretation given in the Report, of the expression "the government of
the State cannot be carried on in accordance with the provisions of this
Constitution", and are of the view that except in such and similar other
circumstances, the provisions of Article 356 cannot be pressed into service.

7. It will be convenient at this stage_itself, also to illustrate the
situations which may not amount to failure of the Constitutiohal machinery
in the State inviting the presidential power under Article 356[1] and where
the use of the said power will be improper. The examples of such situations
are given in the Report in paragraph 6.5.01. They are: '

[i] A situation of maladministration in a State whére a duly con-
stituted Ministry enjoying majority support in the Assembly, is in
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office. Imposition of President’s rule in such a situation will be
extrancous to the purpose for which the power under Article 356
has been conferred. It was made indubitably clear by the Constitu-
tion-framers that this power is not meant to be exercised for the
purpose of securing good government.

[ii] Where a Ministry resigns or is dismissed on losing its majority
support in the Assembly and the Governor recommends, imposi-
tion of President’s rule without exploring the possibility of installing
an altcrnative government enjoying such support or ordering fresh
elections.

[iii) Where, despite the advice of a duly constituted Ministry which
has not been defeated on the floor of the House, the Governor
declines to dissolve the Assembly and without giving the Ministry
an opportunity to demonstrate its majority support through the
‘floor test’, recommends its supersession and imposition of
President’s rule merely on his subjective assessment that the Min-
istry no longer commands the confidence of the Assembly.

[iv] Where article 356 is sought to be invoked for superseding the
duly constituted Ministry and dissolving the State Legislative As-
sembly on the sole ground that, in the General Elections to the
Lok Sabha, the ruling party in the State, has suffered a massive
defeat.

[v] Where in a situation of ‘internal disturbance’, not amounting
to or verging on abdication of its governmental powers by the State
Government, all possible measures to contain the situation by the
Union in the discharge of its duty, under Article 355, have not
been exhausicd.

[vi] The use of the power under Article 356 will be improper if, in
the illustrations given in the preceding paragraphs 6.4.10, 6.4.11
and 6.4.12, the President gives no prior warning or opportunity to
the State Government to correct itself. Such a warning can be
dispensed with only in cases of extreme urgency where failure on
the part of the Union to take immediate action, under Article 356,
will lead to disastrous consequences.
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[vii]] Where in response to the prior warning or notice or to an
informal or formal direction under Articles 256, 257, etc., the State
Government either applies the corrective and thus complies with
the direction, or satisfies the Union Executive that the warning or
direction was based on incorrect facts, it shall not be proper for
the President to hold that "a situation has arisen in which the
Government of the State cannot be carried on in accordance with

" the provisions of this Constitution”. Hence, in such a situation, also,
Article 356 cannot be properly invoked. '

[vii] The use of this power to sort out internal difference or
intra-party problems of the ruling party would not be constitution-
ally correct.

{ix] This power cannot be legitimately exercised on the sole ground
of stringent financial exigencies of the State.

[x] This power cannot be invoked, merely on the ground that there
are serious allegations of corruption against the Ministry.

[xi] The exercise of this power; for a purpose extrancous or
irrelevant to the one for which it has been conferred by the
Constitution, would be vitiated by legal mala fides."

. We have no hesitation in concurring broadly with the above illustra-
tive occasions where the exercise of power under Article 356[1] would be
improper and uncalled for.

8. It was contended on behalf of the Union of India that since the
Proclamation under Article 356 [1] would be issued by the President on
the advice of the Council of Ministers given under Article 74 [1] of the
Constitution and since clause [2] of the said Article bars enquiry into the
question whether any, and if so, what advice was tendered by Ministers to
the President, judicial review of the reasons which led to the issuance of
the Proclamation also stands barred. This contention is fallacious for
reasons more than one. In the first instance, it is based on a misconception
of the purpose of Article 74{2]. As has been rightly pointed out by Shri
Shanti Bhushan, the object of Article 74[2] was not to exclude any material
or documents from the scrutiny of the Courts but to provide that an order
issued by or in the name of the President could not be questioned on the

G
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ground that it was either contrary to the advice tendered by the Ministers
or was issued without obtaining any advice from the Ministers. Its object
was only to make the question whether the President had followed the
advice of the Ministers or acted contrary thereto, non-justiciable. What
advice, if any, was tendered by the Ministers to the President was thus to

‘be beyond the scrutiny of the Court.

A good deal of light on the said purpose of the provision is thrown
by its history. Identical provisions were contained in Sections 10[4] and
51[4] of the Government of India Act, 1935. However, in the Government
of India Act, 1915, as amended by the Act of 1919 it was provided under
Section 52[3] as follows:

"3. In relation to the transferred subjects the governor shall be
guided by the advice of his Ministers, unless he sees sufficient cause
to dissent from their opinion, in which case he may require action
to be taken otherwise than in accordance with that advice".

I3

The relations of the Governor-General and the Governor with the
‘Ministers were not regulated by the Act but were left to be governed by
an Instrument of Instructions issued by the Crown. It was considered
undesirable to define these relations in the Act or to impose an obligation
on the Governor-General or Governor to be guided by the advice of their
Ministers, since such a course might convert a constitutional convention
into a rule of law and thus bring it within the cognisance of the Court. Prior
to the Constitution [42nd Amendment] Act, 1976, under the Constitutional
convention, the President was bound to act in accordance with the advice
of the Council of Ministers [Re: Shamsher Singh & Anr. v. State of Punjab,
[1975] 1 SCR 814]. By the 42nd Amendment, it was expressly so provided
in Article 74[1]. The object of Article 74[2] was thus not to exclude any
material or document from the scrutiny of the courts. This is not to say
that the rule of exclusion laid down in Section 123 of the Indian Evidence
Act is given a go-bye. However, it only emphasises that the said rule can
be invoked in appropriate cases.

9. What is further, although Article 74[2] bars judicial review so far
as the advice given by the Ministers is concerned, it does not bar scrutiny
of the material on the basis of which the advice is given. The Courts are
not interested in either the advice given by the Ministers to the President
or the reasons for such advice. The Courts are, however, justified in
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probmg as to -whether there was any material on the basis of which the
‘advice was given, and whether it was relevant for such advice and the
President could have acted on it. Hence when the Courts undertake an
enquiry into’ the existencé of such material, the prohibition contained in
Atticle 74[2] does not negate their right to know about the factual existerice
of any such material. This is not to say that the Union Government cannot
raise the plea of privilege under Section 123 of the Evidence Act. As and
when such privilege against disclosute is claimed, the Courts will examine
such claim within the parameters of the said section on its merits. 'Tn this
connection, we may quote Justice Mathew, who in the case of State of U P
V. Ra] Naram [1975] 3 SCR 333 at 360 observed as follows

"To justify a privilege, secrecy must be indispensble to induce
freedom of official communication or efficiency in the transaction
of official business and it must be further a secrecy which has
remained or would have remained inviolable but for the compul-
sory disclosure. In how many transactions of official business is
there ordinarily such a secrecy? If there arises at any time a
genuine instance of such otherwise inviolate secrecy, let the neces-
sity of maintaining it be determined on its merits." .

10. Since further the Proclamation issued under Article 356[1] is
required by clause [3] of that Article to be laid before each House of
Parliament and ceases to operate on the expiration of two months unless
it. has. been approved by resolutions by: both-the Houses of Parliament
before the expiration of that period, it is evident that the question as to
whether a Proclamation should or should not have been made, has to be
discussed on the floor of each House and the two Houses would be entitled
to go into the material on the basis of which the Council of Ministers had
tendered the advice to the President for issuance of the Proclamation
Hence the sécrecy claimed in respect of the ‘material in question cannot
remain inviolable, and the plea of non-disclosure of the matérial can hardly
be pressed. When the Proclamation is challenged by making out a prima
facie case with regard to its invalidity, the burden would be on the Union
Government to satisfy that there exists material which showed that the
Government could not be carried on in accordance with the provisions of
the Constitution. Since such material would be exclusively within the
knowledge of the Union Government, in view of the provisions of Section
106 of the Evidence Act, the burden of proving the existence of such
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material would be on the Union Government.

11. A further question which has been raised in this connection is
whether the validity of the Proclamation issued under Article 356[1} can
be challenged even after it has been approved by both Houses of Parlia-
ment under clause [3] of Article 356. There “is no reason to make a
distinction between the Proclamation so approved and a legislation enacted
by the Parliament. If the Proclamation is invalid, it does not stand validated
merely because it is approved of by the Parliament. The grounds for
challenging the validity of the Proclamation may be different from those
challenging the validity of a legislation. However, that does not make any
difference to the vulnerability of the Proclamation on the limited grounds
available. As has been stated by Prof. H-W.R. Wade in "ddministrative Law
- 6th Edition." o

"....There are many cases where some administrative order or
regulation is required by statute to be approved by resolutions of
the Houses. But this procedure in no way protects the order or
regulation from being condemned by the court, under the doctrine
of ultra vires, if it is not strictly in accordance with the Act. Whether
the challenge is made before or after the Houses have given their
approval is immaterial". [p-29]

XXX XXXX XXXX

s in accordance' with constitutional principle, parliamentary
approval does not affect the normal operation of judicial review".
[p-411]

XXX XXKX XXXX

"As these cases show, judicial review is in no way inhibited by the
fact that rules or regulations have been laid before Parliament and
approved, despite the ruling of the House of Lords that the test
of unreasonableness should not then operate in its normal way.
The Court of Appeal has emphasised that in the case of subor-
dinate legislation such as an Order in Council approved in draft
by both Houses, ‘the courts would without doubt be competent to
consider whether or not the Order was properly made in the sense
of being intra vires’." [p- 870]
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In this connection a reference may also be made to R v. HM.
Treasury ex p. Smelday, (1985) QB 657, from which decision the learned
author has extracted the aforesaid observations.

12. We may also point out that the deletion of clause [5] of Article
356 as it stood prior to its deletion by the Constitution [44th Amendment]
Act in 1978, has made no change.in the legal position that the satisfaction
of the President under clause [1] of Article 356, was always judicially
reviewable. The clause read as follows: :
"S. Notwithstanding anything in this Constitution, satisfaction of
the President mentioned under clause [1], shall be final and con-
clusive and shall not be questioned in any court on any ground".

On the other hand, the deletion of the clause has reinforced the
carlier legal position, viz., that notwithstanding the existence of the clause
[5), the satisfaction of the President under clause [1] was judicially review-
able and the judicial review was not barred on account of the presence of

the clause. In this connection, we may usefully refer to the decision of this
" Court in State of Rajasthan v. Union of India [supra] where it was unani-
_ mously held that in spite of the said finality clause, the Presidential
Proclamation was subject to judicial review on various grounds. It was
observed there as follows:

......... This is indeed a very drastic power which, if misused or

abused, can destroy the constitutional equilibrium between the
Union and the States and its potential for harm was recognised

even by the Constitution-makers......." [p-72]

XXXX XXXX XXxXX

"Of course by reason of cl. [5] of Art. 356, the satisfaction of the
President is final and conclusive and cannot be assailed on any
ground but this immunity from attack cannot apply where the
challenge is not that the satisfaction is improper-or. unjustified, but
that there is no satisfaction at all. In such a case it is mot -the
satisfaction arrived at by the President which is challenged, but the
existence of the satisfaction itself." [p-82]

It was accordingly held that in view of the finality clause, the narrow
area in which the exercise of power under Article 356 was subject to
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judicial review included the grounds where the satisfaction is perverse or
mala fide or based on wholly extraneous and irrelevant grounds and was
therefore, no satisfaction at all.

In A.K. Roy v. Union of India, [1982] 2 SCR 272 at 297, the Court

has observed that "clause [5] has been deleted by the 44th Amendment and,
therefore, any observations made in the State of Rajasthan case [supra] on
the basis of that clause cannot any longer hold good". These observations
imply that after the deletion of clause {5], the judicial review of the
Proclamation issued under Article 356 [1] has become wider than indicated
in the State of Rajasthan case [supral.

dn Kihoto Hollohan v. Zachillhu & Ors., {1992] Supp. 2 SCC 651 at
707-710, the Court has observed that "an ouster clause confines judicial
review in respect of actions falling outside the jurisdiction of the authority
taking such action, but precludes challenge to such action on the grounds
of an error committed in the exercise of jurisdiction vested in the authority
because such an action cannot be said to be an action without jurisdiction”.

Again in Union of India v . Jyoti Prakash Mittar, [1971] 3 SCR 483
and Union of India v. Tulsi Ram Patel, {1985] Supp. 2 SCR 131, this Court

observed that "When there is such a finality clause restricting the scope of

judicial review, the judicial review would be confined to jurisdictional
errors only, viz., infirmities based on violation of constitutional mandates,
mala fides, non-compliance with rule of natural justice and perversity".
These observations are of course, in the field of administrative law and
hence a reference to the rule of natural justice has to be viewed in that
light.

13. It will be an inexcusable error to examine the provisions of Article
356 from a pure legalistic angle and interpret their meaning only through
jurisdictional technicalities, The Constitution is esseniiaily a political docu-
ment and provisionscguch as Article 356 have a potentiality to unsettle and
subvert the entire constitutional scheme. The exercise of powers vested
under such provisions needs, therefore, to be circumscribed to maintain
the fundamental constitutional balance lest the Constitution is defaced and
destroyed. This can be achieved even without bending much less breaking
the normal rules of interpretation, if the interpretation is alive to the other

equally important provisions of the Constitution and its bearing on them.

Democracy and federalism are the essential features of our Constitution

e
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and are part of its basic structure. Any interpretation that we may place
on Article 356 must, therefore help to preserve and not subvert their fabric.
The power vested de jure in the President but de facto in the Council of
Ministers under Article 356 has all the latent capacity to emasculate the
two basic features of the Constitution and hence it is necessary to scrutinise
the material on the basis of which the advice is given and the President
forms his satisfaction more closely and circumspectly. This can be done by
the Courts while confining themselves to the acknowledged parameters of
the judicial review as discussed above viz., illegality, irrationality and mala
fides.- Such scrutiny of the material will also be within the judicially dis-
coverable and manageable standards.

14. We may in this connection, refer to the principles of federalism
and democracy which are embedded in our Constitution. Article 1 of the
Constitution states that India shall be a Union of States. Thus the States
are constitutionally recognised units and not mere convenient administra-
tive divisions. Both the Union and the States have sprung from the
provisions of the Constitution. The learned author, H.M. Seervai, in his
commentary "Constitutional Law of India" [page 166, third edition] has
summed up the federal nature of our Constitution by observing that the
federal principle is dominant in our- Constitution and the principle of
federalism has not been watered down for the following reasons : "(a) It is
no objection to our Constitution being federal that the States were not
independent States before they became parts of a Federation. A Federal
situation existed, first, when the British Parliament adopted a federal
solution in the G.I. Act, 1935, and secondly, when the Constituent Assemb-
ly adopted a federal solution in our Constitution; (b) Parliament’s power
to alter the boundaries of States without their consent is a breach of the
federal principle, but in fact it is not Parliament which has, on its own,
altered the boundaries of States. By extra constitutional agitation, the
States have forced Parliament to alter the boundaries of States. In practice,
therefore, the federal principle has not been violated; (c) The allocation of
the residuary power of legislation to Parliament (i.e. the Federation) is
irrelevant for determining the-federal nature of a Constitution. The U.S.
and the Australian Constitutions do not confer the residuary power on the
Federation but on the States, yet those Constitutions are indisputably
federal; (d) External sovereignty is not relevant to the federal nature of a
Constitution, for such sovereignty must belong to the country as a whole.
But the division of internal sovereignty by a distribution of legislative
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powers is an essential feature of federalism, and our Constitution possesses
that feature. With limited exceptions, the Australian Constitution confers
overlapping legislative powers on the States and the Commonwealth,
whereas List II, Sch. VII of our Constitution confers exclusive powers of
legislation on the States, thus emphasising the federal nature of our Con-
stitution; (¢) The enactment in Art. 352 of the emergency power arising
from war or external aggression which threatens the security of India
merely recognises de jure what happens de facto in great federal countries
like the U.S., Canada and Australia in times of war, or imminent threat of
war, because in war, these federal countries act as though they were
unitary. The presence in our Constitution of exclusive legislative powers
conferred on the States makes it reasonable to provide that during the
emergency created by war or external aggression, the Union should have
power to legislate on topics exclusively assigned to the States and to take
corresponding executive action. The Emergency Provisions, therefore, do
not dilute the principle of Federalism, although the abuse of those
provisions by continuing the emergency when the occasion which caused it
had ceased to exist, does detract from the principle of federal government.
The amendments introduced in Art. 352 by the 44th Amendment have, to
a considerable extent, reduced the chances of such abuse. And by deleting
clauses which made the declaration and the continuance of emergency by
the President conclusive, the 44th Amendment has provided opportunity
for judicial review which, it is submitted, the Courts should not lightly
decline when as a matter of common knowledge, the emergency has ceased
to exist. This deletion of the conclusive satisfaction of the President has
been prompted not only by the abuse of the Proclamation of emergency
arising out of war or cxternal aggression, but, even more, by the wholly
unjustified Proclamation of emergency issued in 1975 to protect the per-
sonal position of the Prime Minister; (f) The power to proclaim an emer-
gency originally on the ground of internal disturbance, but now only on the
ground of armed rebellion, does not detract from the principle of
federalism because such a power exists in indisputably fcderal comstitu-
tions. Deb Sadhan Roy v. The State of West Bengal, AIR (1972) SC 1924
has established that internal violence would ordinarily interfere with the
powers of the Federal Government to enforce its own laws and to take
necessary executive action. Consequently, such interference can be put
down with the total force of the United States. And the same position
obtains in Australia; (g) The provisions of Art. 355 imposing a duty on the
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Union Lo protect a State against external aggression and internal disorder
are not inconsistent with the federal principle. The War Power belongs to
the Union in all federal governments and therefore the defence of a State
against external aggression is essential in any federal government. As to
internal disturbance, the position reached in Deb’s case [supra)] shows that
the absence of an application by the State does not materially affect the
federal principle. Such application has lost its importance in the United
States and in Australia; (h) Since it is of the essence of the Federal
principle that both Federal and State laws operate on the same individual,
it must foliow that in case of conflict of a valid Federal law and a valid
State law, the Federal law must prevail and our Constitution so provides
in Art. 254, with an exception noted earlier which does not affect the
present discussion; (i) It follows from what is stated in (g) above, that
Federal laws must be implemented in the States and that the Federal
executive must have power to take appropriate executive action under
Federal laws in the State, including the enforcement of those laws. Whether
this is done by setting up in each State a parallel Federal machinery of law
enforcement, or by using the existing State machinery, is a matter governed
by practical expediency which does not affect the Federal principle. In the
United States, a defiance of Federal law can be, and has been put down
by the use of Armed Forces of the U.S. and the National Militia of the
States. This is not inconsistent with the Federal principle in the United
States. Our Constitution has adopted the method of empowering the Union
Government to give directions to the States to give effect to the Union law
and to prevent obstruction in the working of the Union law. Such a power,
though different in form, is in substance the same as the power of the
Federal government in the U.S. to enforce its laws, if necessary by force.
Therefore, the power to give directions to the State governments does not
violate the Federal principle; (j) Article 356 (read with Art. 355) which
provides for the failure of constitutional machinery was based of Art. 4, s.4
of the U.S. Constitution and Art. 356, like Art. 4, 5.4, is not inconsistent
with the Federal principle. As stated earlier, these provisions were meant
to be the last resort, but have been gravely abused and can therefore be
said to affect the working of the Constitution as a Federal Government.
But the recent amendment of Art. 356 by the 44th Amendment, and the
submission to be made hereafter that the doctrine of the Political Question
does not apply in India, show that the Courts can now take a more active
part in preventing a mala fide or improper exercise of the power to impose
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a President’s Rule, unfettered by the American doctrine of the political
question; (k) The view that unimportant matters were assigned to the
States cannot be sustained in face of the very important subjects assigned
to the States in List II, and the same applies to taxing powers of the States,
which are made mutually exclusive of the taxing powers of the Union so
that ordinarily the States have independent source.of revenue-of their own.
The legislative entries relating to taxes in List II show that the sources of
revenue available to the States are substantial and would increasingly
become more substantial. In addition to the exclusive taxing powers of the
Staies, the States become entitled either to appropriate taxes collected by
the Union or to a share in the taxes collected by the Union."

In this connection, we may also refer to what Dr. Ambedkar had to
say while answering the debate in the Constituent Assembly in the context
of the very Articles 355, 356 and 357. The relevant portion of his speech
has already been reproduced above. He has emphasised there that not-
withstanding the fact that there are many provisions in the Constitution
whereunder the Centre has been given powers to override the States, our
constitution is a federal Constitution. It means that the States are sovereign

‘in the field which is left to them. They have a plenary authority to make

any law for the peace, order and good gover.ment of the State.

15. The above discussion thus shows that the States have an inde-.

pendent constitutional existence and they have as important a role to play
in the political, social, educational and cultural life of the people as the
Union. They are neither satellites nor agents of the Centre. The fact that
during emergency and the certain other eventualities their powers are
overriden or invaded by the Centre is not destructive of the essential
federal nature of our Constitution. The invasion of power in such cir-
cumstances is not a normal feature of the Constitution. They are exceptions
and have to be resorted to only occasionally to meet the exigencies of the

special sitnations. The exceptions arc not a rule.

16. For our purpose, further it is really not necessary to determine
whether, in spite of the provisions of the Constitution referred to above,
our Constitution is federal, quasi- federal or unitary in nature. It is not the
theoretical label given to the Constitution but the practical implications of
the provisions of the Constitution which are of importance to decide the

question that arises in the present context, viz., whether the powers under
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Article 356{1] can be cxercised by the President arbitrarily and unmindful
of its consequences to the governance in the concerned State. So long as
the States are not merc administrative units but in their own right constitu-
tional potentates with the same paraphernalia as the Union, and with
independent Legislature and the Executive constituted by the same process
as the Union, whatever the bias in favour of the Centre, it cannot be argued
that mercly because (and assuming it is correct) the Constitution is labelled
unitary or quasi-federal or a mixture of federal and unitary structure, the
President has unrestricted power of issuing Proclamation under Article
356[1]. If the Presidential powers under the said provision are subject to
judicial review within the limits discussed above, those limitations wiil have
to be applied strictly while scrutinising the concerned material.

17. 1t must further not be forgotten that in a representative
democracy in a populous country like ours when legislatures of the States
are dissolved pursuant to the power used under Article 356[1} of the
Constitution and the clections are proposed to be held, it involves for the
public exchequer an enormous expenditure and consequently taxes the
public. The machinery and the resources of the State are diverted from
other useful work. The expenses of contesting elections which even other-
wise are heavy and unaffordable for common man are multiplied. Frequent
elections consequent upon unjustified use of Article 356{1] has thus a
potentially dangerous consequence of negating the very democratic prin-
ciple by making the election-contest the exclusive preserve of the affluent.
What is further, the frequent dissolution of the Legislature, has the ten-
dency to create disenchantment in the people with the process of election
and thus with the democratic way of life itself. The history warns us that
the frustration with democracy has often in the past, led to an invitation to
fascism and dictatorship of one form or the other.

18. The Presidential power under Article 356[1] has also to be viewed
from yet another and equally important angle. Decentralisation of power
is not only valuable administrative device to ensure closer scrutiny, ac-
countability and efficiency, but is also an essential part of democracy. It is
for this purpose that Article 40 in Part IV of our Constitution dealing with
the Directive Principles of Statc Policy enjoins upon the State to take steps
to organise village panchayats and endow them with the such powers and

authoritics as may be nccessary to cnable them to function as units of

self-governance. The participation of the people in the governance is a sine

1
§
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A qua non of democracy. The democratic way of life began by direct par-
ticipation of the people in the day to day affairs of the society. With the
growth of population and the expansion of the territorial boundaries of the

State, representative democracy replaced direct democracy.and people. ..

gradually surrendered more and more of their rights of direct participation,

- & ~to-their-representatives; “Notwithstariding the surrender of the requisite
powers, in matters which are retained, the powers are jealously guarded
and rightly so. If it is true to say that in democracy, people are sovereign
and all power belongs primarily to the people, the retention of such power
by the people and the anxicty to exercise them is legitimate. The normal
rule being the selfgovernance, according to. the wishes expressed by the
C people, the occasions to interfere with the self-governance shouid both be
rare and demonstrably compelling. :

19. In this connection, a very significant and special feature of our
society has to be constantly kept in.mind. Qur society is, among other
things, multi-lingual, multi-ethnic and multi-cultural. Prior to inde-
pendence, political promises were made that the States will be formed on
linguistic basis and the ethnic and cultural identities will not only be
protected but promoted. It i in keeping with the said promises, that the
States eventually have come to be organised broadly on linguistic, ethnic
and cultural basis. The peoples in every State desire to fulfil their own -
E aspirations through sclf-governance within the framework of the Constitu-

tion. Hence interference with the self governance also amounts to the
betrayal of the people and unwarranted interference. The betrayal of the
democratic asplratlons of the people is a negation of the democratic
principle which runs through our constitution.

20. What is further- and this is an equally, if not more important
aspect of our Constitutional law, we have adopted a pluralist democracy.
It implies, among other things, a multi- party system. Whatever the nature
of federalism, the fact remains that as stated above, as per the provisions
of the Constitution, every State is constituent political unit and has to have
G an exclusive Executive and Legislature elected and constituted by the same

process as the Union Government. Under our political and electoral

system, political parties may operate at the State and national level or
exclusively at the State level. There may be different political parties in
different States and at the national level. Consequently, situations may
H arise, as indeed they have, when the political parties in power in various
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States and at the Centre may be different. It may also happen - as has
happened till date - that through political bargaining, adjustment and
understanding, a State-level’ party may agree to elect candidates of a
national level party to the Parliament and vice versa. This mosaic of
variegated pattern of political life is potentially inherent in a pluralist
multi-party democracy like ours. Hence the temptation of the political
party or parties in power [in a coalition Government] to destabilise or sack
the Government in the State not run by the same political party or parties
is not rare and in fact the experiznce of the working of Article 356{1] since
the inception of the Constitution, shows that the State Governments have
been sacked and the legislative assemblies dissolved on irrelevant, objec-
tionable and unsound grounds. So far the power under the provision has
been used on more than 90 occasions and in almost all cases again:t
governments run by political parties in opposition. If the fabric of pluralism
and pluralist democracy and the unity and integrity of the country are to
be preserved, judicary in the circumstances is the only institution which can
act as the saviour of the system and of the nation.

It 1§ for these reasons that we are unable to agree with the view that
if the ruling party in the States suffers an overwhelming defeat in the
elections to the Lok Sabha - however complete the defeat may be - it will
be a ground for the issue of the Proclamation under Article 356[1]. We do
not read the decision in State of Rajasthan case Isupra] to have taken such
a view. This is particularly so since it is observed in the judgment that :

"Now, we have no doubt at all that merely because the ruling party
in a State suffers defeat in the elections to the Lok Sabha or for
the matter of that, in the panchayat elections, that by itself can be
no ground for saying that the government of the State cannot be
carried on in accordance with the provisions of the Constitution.
The Federal structure under our Constitution clearly postulates
that there may be one party in power in the State and another at
the Centre. It is also not an unusual phenomenon that the same
electorate may elect a majority of members of one party to the
Legislative Assembly, while at the same time electing a majority
of members of another party to the Lok Sabha. Moreover, the
Legislative Assembly, once elected, is to continue for a specific
term and mere defeat at the elections to the Lok Sabha prior to
the expiration of the term without anything more would be no




















































































































































































































































































































































































































































































































































































































































































































































































