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PETI TI ONER
DR I.B. GUPTA

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT14/01/1994

BENCH

ACT:

HEADNOTE:

JUDGVENT:
ORDER

1. The admitted facts in the present case are that on
Cctober 26, 1973, the respondent was appointed as Deputy
Superi ntendent, Governnent Approved School (now known as
"Juvenile Hone'). Applications wereinvited for the posts
of Probation Oficers (ad hoc), onApril 11, 1980 from
depart ment al femal e candi dat es possessi ng requisite
qgual i fications. The  respondent” applied for one of the
posts, and pursuant to her selection, was appointed as
Probation O ficer wth effect from June 2, 1980. On
February 15, 1983, she proceeded on maternity |eave which
was duly sanctioned on February 14, 1983 by the District
Magi strate who is the Controlling Oficer under t he
Probation of Ofenders Act, 1958. ~She resuned her duty on
June 16, 1983 on the sane post. (It appears, however, that

on February 4, 1983,

an order was passed by the petitioner-

State CGovernment termnating her services.

According'to the

petitioners,
nmeanwhi | e,

the termnati on becane necessary because in the
there were regular appointnents through the

Publ i c Service Comm ssion

According to the respondent, the

order of term nation was not conmunicated to her before she
pr oceeded on nmaternity |eave and hence t he al | eged
term nation should be deemed to have been of noeffect and
she should be deenmed to have continued in service as
Probation Oficer. This is particularly so because she was
allowed to resune service as Probation Oficer on her return
fromleave on June 16, 1983 and subsequently by an order of
Novemrber 1, 1989, the Additional Director also dul y
sanctioned the salary for the entire period of her |eave
from February 15, 1983 to June 15, 1983.

2.1t appears that, in between, the Governnent had passed

an order on February 26, 1983 appointing the respondent - as
ad hoc Probation Oficer although she was on |l eave. She did
not, of course, join the service pursuant to this order

Thereafter, another order was passed on June 4, 1983 agai nst
appointing her as ad hoc Probation Oficer but as stated
earlier, since her |eave was duly sancti oned on February 14,
1983 and thereafter regul arised by the order of Novenber 1

1989, it will have to be presunmed that she had continued in
service as ad hoc Probation Oficer from her initia
appoi ntnent, i.e., on June 2, 1980.

3.1t further appears that in the meanwhile, u. P.
Regul ari sation of Ad Hoc Appointnents (on posts within the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

purview of U P. Public Service Commission) (Arendnent)
Rul es, 1984 (hereinafter referred to as the ’'Rules’) cane
into force we.f. March 22, 1984. These rules nmade tile
Regul arisation Rules of 1979 applicable to the persons
appointed on or before May 1, 1983. According to these
rules, those who had put in ad hoc service for three years
and were

37
continuing in service on the date of commencenent of the
rules, i.e., March 22, 1984, were to be regul arised.

4. Subsequently, by an order of March 27, 1984, the
respondent was reverted retrospectively, w e.f. February 29,
1984 to the post of Assistant Superintendent, District
Shel ter Workshop whi ch post she had never held and to which
post she could not have been reverted even otherw se since
she was directly appointed as Probation Oficer though on ad
hoc basis. On May 4, 1984, therefore, the respondent filed
a wit petition before the High Court. By virtue of the
interimorder, the order of reversion was stayed and liberty
was given to the petitioner-State Governnent to post her on
any other post with the salary scale equivalent to that of
Probation Oficer. However, by the inpugned order, the
petitioner is directed to consider the respondent for
regul ari sati on under the rules.

5. The aforesaid facts make it clear that the petitioners
had by their own actions, viz., the sanction of |eave on
February 14, 1983 and its regularisation by the order of
Novenber 1, 1989, have treated the respondent as being in
continuous service as ad hoc Probation Oficer we.f. June
2, 1980. Hence she is entitled to the benefit of the rules.
She was in service on March 22, 1984 and on that day, she
had conpleted nore than three years’ service in ‘the post
held by her. The attenpt of the State CGovernment to  revert
her by the order of March 27, 1984 w.e.f. an earlier ' date,
viz., February 29, 1984 was obviously mala fide and nade
with the express purpose of depriving her of the benefit of
the rules. This is apart fromthe fact that the reversion
order was bad in | aw since being a direct appointee to the
post of Probation Oficer, she could not have been reverted
to any post much less to the post of Assi st ant
Superintendent, District Shelter Wrkshop whi ch post she had

never hel d. We are, therefore, of the view that she is
entitled to be regularised as Probation Oficer wunder the
rul es. Her seniority in that post will be fixed by the

CGovernment according to law. The special |leave petition is
di sm ssed accordingly.
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HANUMAN v. STATE OF RAJASTHAN
ORDER
1.In respect of a nurder that took place on Septenber 11
1978 one Shanpooalias Surendra Pratap Singh was “tried
for the offence punishable under Section302 of |Indian
Penal Code. He was convicted by the Sessions Court. The
prosecution also relied on a dying declaration recorded by
Dr 1.B. Gupta and also by the Executive Magistrate. The
convicted accused preferred an appeal to the H gh Court.
The Hi gh Court acquitted him However, in the course of the
j udgrment the High Court conmented on the conduct of Dr |.B.
Gupta and observed that subsequently at the instance of the
Investigating Oficer the dying declaration of the deceased
was interpolated as the dying declaration recorded by the
Executive Magistrate and the sane was not in conformty with
regard to the participation of one Subhash. Thereafter the
foll owi ng observation is made by the H gh Court

"The entire conduct of Dr I.B. GQupta in the
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ci rcunst ances of the case is hi ghly
undeserving of a Medical Oficer. He is not
fit to be retained in Governnent service."
2.1t my be nmentioned here that the State had preferred
an appeal to this Court against the order of acquitta
passed by the H gh Court and as that appeal was pending in
this Court D 1.B. Gupta filed the present appeal for

expunging the remarks and special |leave is granted. It
appears that the State appeal is abated since the respondent
di ed. In this appeal it is subnitted that Dr 1.B. CQupta,

the appellant, only acted in discharge of his official duty
and it was a typographical mstake, nanely, that the timng
was 1.45 a.m instead of 1.45 p.m when the dyi ng
decl arati on was recorded and observation nmade is of serious
nature affecting his career and his pronotion al so.

3. W have perused that part of the judgment of the High
Court. The observation is nade mainly relying on the
statenment . of the Investigating Oficer who is said to have
recorded the statenent of the doctor under Section 161 CrPC.
Relying. ‘on~ the statenent, ~the H gh Court reached the
concl usion that the doctoral so connived to bring the dying
declaration in conformity with the prosecution version
This observation in any event overlooks the fact that the
I nvestigating Oficer is also responsi bl e and the
observation is not strictly called for against the doctor
who only treated the injured and attended on him at that
st age. The doctor has not disowned any of t hose
irregularities which by thensel ves coul d happen in discharge
of hi s official « duty but on the basi s of t hose
irregularities the observationthat he is not fit to be
retained in Governnent service is rather danmaging and far-
fetched, wthout any further inquiryas to the alleged
conduct of the doctor. Any such stricture which affects his
career rather amounts to condemm hi m without being heard.
In these circunstances, this observation in tile form of
stricture is quashed. The appeal is allowed accordingly.
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