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ACT:

Bonbay Prohibition Act (XXV of 1949)--Constitutiona
validity --Applicability of Act to foreign Iliquors--To
medi ci nal and toilet preparations containing al cohol --Valid-
ity of ss. 2(24) (a), 12, 13, 23, 24, 39, 40(1) (b), 46, 52,
53, 139 (c)--Law of Province prohibiting possession and sale
of foreign Iliquor within Province--Wether encroaches on
power of Dominion to meke laws as to "i nport and
export"--Doctrine of _original package--Applicability to
I ndi a-- Construction ~of Lists--Restriction on fundamental
right "to acquire, hold and dispose of property" and to
"equal protection of the |aws" --CGovernnent of India Act,
1935, s. 297 (4), Seventh Sched., List | entry 19 --List 11
entry 31--Constitution of India, Arts. 14, 19(1), 19 (2).

HEADNOTE:

Under entry 31 of List Il of the Seventh Schedule to
the Governnent of India Act, 1935, the Provincial Legisla-
tures had the power to nmake laws in respect of "intoxicating
liquors, that is to say, the production, manufacture, pos-

session, transport, purchase and sale of intoxicating 1ig-
uors" and under entry 19 of List 1, the Dom nion Legislature
had the power to nmake laws with respect” to "inport and

export across custons frontiers". The constitutional validi-
ty of the Bonbay Prohibition Act, 1949, in so far ‘as it
restricted the possession and sale of foreign Iliquors was
i mpugned on the ground that it was an encroachnent 'on the
field assigned to the Dom nion Legislature under entry 19 of
List I:

Hel d, (i) that the words "possession and sal e" ‘occurring

in entry 31 of List Il nmust be read w thout any  qualifica-
tion, and the word "inport" in entry 19 of List 1 standing
by itself will not include either sal e or possession of the

article inported into the country. There was thus no con-
flict between entry 31 of List il and entry 19 of List | and
the Bonmbay Prohibition Act, in so far as it purported to
restrict the possession and sale of foreign.|iquors, did not
encroach upon the field of the Dominion Legislature;, (ii)
even assum ng that the prohibition of purchase, use,

683

possession, transport and sale of liquor will —affect’ its
i mport, the Bonbay Prohibition Act was in pith and substance
an Act falling within entry 31 of List Il and the fact that
the law incidentally encroached upon the powers 'of the
Dom nion Legislature wunder entry 19 of List | would not
affect its validity.

The Anerican doctrine of "original package" which laid
down that inportation was not over so |long as the goods were
still in the original package, has no application in India
having regard to the schene of |egislation that has been
outlined in the Governnent of India Act, 1935, and in the
present Constitution in which the various entries in the
Legi slative Lists have been expressed in clear and precise
| anguage.

Bhola Prasad v. The King Enperor [1942] F.C R 17 and
M ss Kishori Shetty v. The King [1949] F.C R 650 relied on
In re the Central Provinces and Berar Act No. XIV of 1938
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[1939] F.C.R 18, The United Provinces v. Atiga Begum [ 1940]
F.C.R 110, Governor. General in Council v. Provi nce
o/ Madras [1945] F.C. R 179, Prafulla Kunmar Mikherjea and
O hers v. Bank of Commerce, Khulna [1947] F.C. R 28, Subrah-
manyan Chettiar v. Mithuswam Goundan [1948] F.C R 207
referred to: Brown v. Maryland (25 U S. 419) and Leisy .
Hardin (135 U. S. 100)di sti ngui shed.

The Bonbay Prohibition Act, 1949, does not in any way
contravene the provisions of s. 297(1) (a) of the CGovernment
of India Act. 1935, inasmuch as it is not a law made by
virtue of the entry relating to "trade and commerce wthin
the Province" (entry 2 of List Il) or the entry relating to
"the production, supply and distribution of comodities"
(entry 29 of List If). Bhola Prasad v. King Enperor [1942]
F.C R 17 foll owed.

The word "liquor” as understood India at the tinme of the

CGover nirent of India Act, 1935, covered not only those
al coholic |iquids which are generally used as beverages and
produce intoxication, but also all Iiquids cont ai ni ng
al cohol ; ‘ the definition of" liquor" contained in s. 2 (24)
of the Bonmbay Prohibition Act, 1949, is not therefore ultra
vires.
Section 39 of the Act which enmpowers the Provincial Govern-
ment to permt the use or consunption of foreign |iquor on
cargo boats, warships and troopships andin mlitary and
naval messes and canteens does not contravene Art. 14 of the
Constitution (which provides that the State shall not deny
to any person equality before the law or the equal protec-
tion of the laws) inasmuch as the rel axation of the genera
law in respect of the persons contenplated by the section is
not arbitrary or capricious but is based on a reasonable
classification.

Rul e 67 of the Bonmbay Foreign Liquor Rules which ' autho-
rises the granting of a permit to "any foreigner on a tour
of India who enters the State of Bonbay and desires to
possess, use and consune foreign liquor"” is not void on the
ground of discrimnation, firstly because, though/it pro-
vides for the case of a foreign
684
visitor, there is no prohibition against any other _outsider
being granted a pernmt, and secondly, because the policy
underlying the rule is quite consistent wth the policy
underlying s. 40 of the Act which enables permts to be
granted to foreigners under certain conditions.

Sections 52, 53 and 139 (c) of the Act do not constitute
del egation of legislative power, and delegation  of the
character which these sections involve cannot in any view be
held to be invalid

In re Delhi Laws Act, 1912 etc.(1) relied on

The restrictions inmposed by ss. 12 and 13 of the Act on
the possession, sale, use and consunption of |iquor-are not
reasonabl e restrictions on the fundanental right guaranteed
by Art. 19 (1) (1) of the Constitution "to acquire, hold and
di spose of property", so far as nmedicinal and toilet prepa-
rati ons containing al cohol are concerned and the said sec-
tions are invalid so far as they prohibit the possession

sale, wuse and consunption of these articles, but t he
sections are not wholly void on this ground as the earlier
categories nentioned in the definition of Iliquor, nanely,

spirits of wine, nethylated spirit, wine, beer and toddy are
distinctly separable itenms which are easily severable. from
the last category, namely, all |iquors containing alcohol
and the restrictions on the possession, sale, use and con-
sunmption of these earlier categories are not unreasonable
restrictions.
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Ronmesh Thappar v. The State of Madras [1950] S.C R 594
and Chintaman Rao v. The State of Midhya Pradesh [1950]
S.C. R 759 distinguished.

Sections 23 (a) and 24 (1) (a) of the Act in so far as
they refer to "commendi ng "any intoxicant, conflict with the
fundanental right of freedom of speech and expression gua-
ranteed by Art. 19 (1) (a) of the Constitution and none of
the conditions nentioned in cl. (2) of Art. 19 applies to
the case and therefore these provisions are void. Section
23 (b) is also void, because the words "incite" and "encour-
age" are wi de enough to include incitenent and encour agenent
by words and speeches and al so by acts and the words used in
the section are so wide and vague that the clause nust be
held to be void in its entirety.

There is nothing “unreasonable in a law relating to
prohi bition discrimnating between Indian citizens against
whomit is primarily to be enforced and foreigners who have
no intention of permanently residing in India. A provision
enabling a certain class of persons holding permts to offer
drink to ‘persons holding simlar permts is also not unrea-
sonabl e. Notifications No. 10484/ 45C and 2843/49 (a) are
not therefore invalid.

The requirenment that an applicant for a permit on the
ground of health under s. 40 (1) (b) must get a nedica
certificate declaring that he is an "addict" is not warrant-
ed by the provisions of

(1) Reported infra.

685

the Act. The word "addict" in the form of ‘the nmedica
certificate should therefore be replaced by the words used
ins. 40 (1) (b) of the Act or words corresponding to them

The provisions of the Act which have been held to be
invalid are not so inextricably bound up with the renaining
provi sions of the Act as to render the whole Act void.

[ The decision of the Hi gh Court that ss. 136 (1), 136
(2) (b), 136 (2) (c), 136 (2) (e) and 136 (21 (f) were  void
i nasmuch as they offended against Art. 19 of the Constitu-
tion was not assail ed before the Suprenme Court.]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON. Appeal under Article 132
(1) of the Constitution of India fromthe Judgnent and Order
dated the 22nd August, 1950, of the Hi gh Court of Judicature
at Bombay in M scellaneous Application No. 139 of 1950.

MC. Setalvad and C. K Daphtary (M M Desai ~and H M
Seervai with then) for the appellants in Case No. 182 and
respondents in Case No. 183.

N.P. Engineer (G N Joshi, RJ. Kolah and N. A~ Palki -
wala, wth him for the respondent in Case No. 182 and
appel l ant in Case No. 183.

1951. May 25. The Judgnment of the Court was delivered by

FAZL ALl J.--These appeals arise fromthe judgnent —and
order of the H gh Court of Judicature at Bonbay upon the
application of one F.N. Balsara (hereinafter referred to as
the petitioner), assailing the validity of certain specific
provi sions of the Bombay Prohibition Act, 1949 (Bombay Act
No. XXV of 1949), as well as of the Act as whole. The
petitioner, claimng to be an Indian citizen, prayed to the
H gh Court inter alia for a wit of mandamus against the
State of Bonbay and the Prohibition Comn ssioner ordering
them to forbear fromenforcing against him the provisions
of the Prohibition Act and for the issue of a wit of nanda-
mus ordering them (1) to allow himto exercise his right to
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possess, consune and use certain articles, nanely, whisky,
brandy, wi ne, beer, nedicated wi ne, eau-de-cologne, etc.,
and to inport and export across the Custons frontier and
to

686

purchase, possess, consune and use any stock of foreign
i quor, eau-de-col ogne, |avender water, nedicated w nes and
nmedi ci nal preparations containing alcohol, and (2) to for-
bear frominterfering with his right to possess these arti-
cles and to take no steps or proceedi ngs against him pena
or otherw se, under the Act. The petitioner also prayed for
a simlar order under section 45 of the Specific Relief Act
agai nst the respondents. The H gh Court, agreeing with sone
of the petitioner’s contentions and di sagreeing with others,
decl ared sonme of the provisions of the Act to be invalid and
the rest to be valid. Both the State of Bombay and the
petitioner, being dissatisfied with the judgnent of the High
Court, have appealed to this Court after obtaining a certif-
icate fromthe H gh Court under article 132(1) of the Con-
stitution.

The Act in question was passed by the Legislature of the
Province of Bonbay as it was constituted in 1949, and was
published in the Bombay CGovernment Gazette on the 20th My,
1949, and cane into force on the 16th June, 1949. The Act
consists of 148 sections with 2 schedules and is divided
into 11 chapters. It is both an anendi ng and consolidating
Act and incorporates the provisions of the Bonbay Abkari Act
which it repeals and also those of the Bonmbay Opium and
Mol asses Acts and contains new provisions for putting into
force the policy of prohibition *which is one of the objects
nmentioned in the preanble of the Act. The nbst  inportant
provision in Chapter | is the definition of "liquor" which
has been vigorously assailed as being too wi de and therefore
beyond the powers of the Provincial Legislature. Chapt er
Il relates to establishnent and is not relevant to the
present appeal. Chapter 111, which contains a nunber of
prohibitions in regard to |liquor ‘as defined in the Act, is
said to enact sweeping provisions which are liable to be
assailed. Sections 12 and 13 and the rel evant provisions of
sections 23 and 24 in this chapter may be quoted:’ -

12. No person shall (a) nmanufacture |iquor;
687
(b) construct or work any distillery or brewery, (c) inport,
export, transport or possess liquor; or
(d) sell or buy liquor. 13. No person- shall -
(a) bottle any liquor for sale; (b) consume or use  |iquor
or

(c) wuse, keep or have in his possession any nmaterials,
still, utensils, inplenents or apparatus whatsoever for/ the
manuf acture of any |iquor.

23. No person shall -
(a) conmend, solicit the use of, offer any intoxicant or
henp, or

(b) incite or encourage any nenber of the public or —any
class of individuals or the public generally to conmt —any
act which frustrates or defeats the provisions of this Act,
or any rule, regulation or order nade t her eunder
oF i

24(1). No person shall print or publish in any news-
paper, news-sheet, book, |eaflet, booklet or any other
single or periodical publication or otherwise display or
di stribute any adverti senent or other matter-

(a) which commends, solicits the use of, or offers any
i ntoxi cant or henp,

(b) which is calculated to encourage or incite any
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individuals or the public generally to cormit an offence
under this Act, or to commit a breach of or to evade the
provi sions of any rule, regulation or order nade thereunder
or the conditions of any licence, permt, pass or authorisa-
tion granted thereunder.

Chapter |V relates to "control, regulation and exenp-
tions ", and contains inter alia sections 30 to 38 and
section 44 which provide for cases in which licenses for the
manuf acture, export, inport, transport, sale or possession
of liquor nmay be granted; section 39, which authorises the
CGovernment to permt the use or consunption of foreign
[iquor on cargo boats, warships, troopships and in mlitary
and naval nesses and canteens; section 40, which provides
for the grant of
688
permits for the use or consumption of foreign liquor to
persons whose health would be seriously and pernmanently
affected if they were not permtted to use or consume such
liquor and to foreigners who do not intend to stay perna-
nently “i'n India; section 41, which enabl es special pernits
to be granted to diplomats and foreign soverei gns; section
45, whi ch aut hori ses use of liquor for sacramental purposes;
section 52, which enpowers an authorized officer to grant
licenses, pernmits, etc., in cases not specifically provided
for; section 53, which'deals with the formin which and the
conditions under which licenses, etc., my be granted; and
section 54 which provides for the cancellation or suspension
of licenses and pernmits. The other material chapters of the
Act are Chapter VII, which provides for offences and penal-
ties, and Chapter | X which deals with "powers and duties of
officers and procedure." Sections 118 and 119 of  the Act
decl are the offences under the Act to be cognisabl e and sone
of themto be non-bail able. Under section 121, any ' autho-
rised prohibition officer or any police officer may open any
package and examine any goods and may stop any @vessel
vehicle or other neans of conveyance and search for any
intoxicant..Section 136 (1)provides that if any of the
officers nentioned therein is satisfied that any person is
acting or is likely to act in a manner which -amounts to
preparation, attenpt, abetnment or commission-of any of the
of fences puni shabl e under section 65 or 68 of the Act,  he
may arrest such person wthout a warrant and direct that
such person shall be commtted to such’ custody as such
of fi cer may deem fit for a period not exceeding 15 days.
By section 136(2), the State Government is given the ex-
traordinary power of inmposing restriction onthe right of
free nmoverment of any person if it is satisfied that such
person is acting or is likely to act in the manner afore-
said. Chapter XI contains certain niscellaneous . provisions
and the only sections of this Chapter which need be referred
to are section 139 (c), which states that the State  Govern-
ment rmay by general or special order exenpt any person or
class of persons or institution or class of institutions
fromthe
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observance of all or any of the provisions of the Act or any
rule, regulation or order nade thereunder, and section 147,
which declares that nothing in the Act shall be deened to
apply to any intoxicant or other article in respect of its
i mport or export across the custons frontier as defined by
the Central Government.

The Hi gh Court accepted the contention of the petitioner
that the definition of "liquor"” in the Act was too wide and
went beyond the power vested in the legislature to |egislate
with regard to intoxicating liquors under item31 of List
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I1. It also held the follow ng sections to be invalid :-
Sections 23 (a) and 24 (1) (a) so far as they refer to
"commendi ng"; section 23 (b); 24 (1) (b) so far as it refers
to "evasion"; section 39; section 52; section 53 in part;
section 136 (1); section 136 (2) (b), (c), (e), (f); and
section 139 (c). The H gh Court also held Rule 67 of the
Bonbay Foreign Liquor Rules and Notifications Nos. 10484/45
(c) and 2843/49 (a), dated the 30th March, 1950, invalid.
It further held that the word"addict” in the nedical certif-
icate was not warranted by the provisions of the Act.

The two inportant questions which this Court is call ed
upon to decide in these appeals are :--

(1) whether there are sufficient grounds for declaring
the whole Act to be invalid; and

(2) to what extent the judgrment of the Hi gh Court can be
upheld with regard to the specific provisions of the Act
whi ch  have been declared by it -to be void. It seems to nme
that it wll be convenient to deal in the first instance
with the argument assailing the validity of the Act as a
whol e, which is based on three grounds, these being :--

(1) that the lawis an-encroachment on the field which
has been assigned exclusively to the Central Legislature
under entry 19 of List I;

(2) that sonme -of the material provisions of the Act
interfere with or arecalculated to interfere with inter-
State trade and comrerce and as such transgress the
690.
provi sions of section 297 of the Governnment of India Act,
1935 ; and
(3) that the High Court having “held a number of materia
provisions to be void, should have declared the Act as a
whole to be invalid, especially as the provisions found by
the Hi gh Court to be void are not severable fromthe rest
of the Act and it cannot be said that the legislature  would
have passed the Act in the truncated formin which it is
left after the decision of the H gh Court.

It is obvious that the proper occasion to deal with the
third ground will be after exam ning the specific provisions
whi ch have been declared by the High Court to be void, but
the first two grounds may be dealt with at once.

The first question is whether the inpugned |law can _be
said to have nmade any encroachnent upon the field of |egis-

lation assigned to the Centre. 1In order to decide this
point, it will be necessary to refer to entry No. 31 in List
I1, under which the |aw purports to have - been nade, and
entry No. 19 of List I, which is said to have been trans-
gressed. These entries run as follows:--

Entry 31, List Il: Intoxicating liquors and narcotic
drugs, that is to say, the production, manufacture, posses-
sion, transport, purchase and sale of intoxicating 1iquors,

opium and other narcotic drugs, but subject, as  respects
opium to the provisions of List | and, as respects poisons
and dangerous drugs, to the provisions of List 111

Entry 19, List 1: Inport and export across custons
frontiers as defined by the Dom ni on Governnent.

Prima facie, it would seemthat there is no real con-
flict between these two entries, because entry 31 of List I
has no reference to inmport or export but nerely deals wth
producti on, manufacture, possession, transport, purchase and
sale. Dealing with this entry, Gwer C J. observed as fol-
lows in the case of Bhola Prasad v. The King Enperor (1):--
(1) [1942] F.C.R 17 at 25.

691
"A power to legislate "with respect to intoxicating
liquors’ could not well be expressed in wider terns, and
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woul d, in our opinion, unless the neaning of the words used
is restricted or controlled by the context or by other
provisions in the Act, undoubtedly include the power to
prohi bit intoxicating liquors throughout the Province or in
any specified part of the Province."

Thus, under entry 31, the Provincial Legislature can
pass any |aw regardi ng production, nmanufacture, transport,
purchase, possession and sale of intoxicating |iquor. But
the point that is pressed for our consideration is that
"inport" does not end with nmere |anding of the goods on the
shore or their arrival in the custons house, but it inplies
that the inmported goods nust reach the hands of the inporter
and he should be able to possess them On this basis, it is
contended that there is no difference in effect between a
power to prohibit the possession and sale of an article and
a power to prohibit'its inmport or introduction into the
country, since the one would be a necessary consequence of
the other. Thi's contention is based upon sonme American
cases to which | shall refer later, but it may be stated at
once that the point which is raised.in this case is precise-
Iy the point which was raised and negatived in Mss Kishori
Sherry v. The King (1). In that case, the appellant had been
convi cted under section 14-B of the Bonmbay Abkari Act,
1878, as anended by the Bonbay Abkari (Amendnent) Act, 1947,
for having in her possession a certain quantity of foreign
liquor in excess of the limt prescribed by a notification
i ssued under the follow ng provision of the Act :--

"14-B (2) ... the Provincial CGovernnent rmay
by notification in the Oficial Gazette prohibit the posses-
sion by any individual or a class or a body of individuals
or the public generally, either throughout the whole Presi-
dency or in any local area, of any intoxicant, either abso-
lutely or subject to such conditions as it may prescribe."”
(1) [1949] F.C.R 6S0.

692
The rmain argunent advanced in that case was reproduced in
the judgnent in these words : -

"But counsel for the appellant drew attention to item 19
of List | which covers "Inport and export across custons
frontiers as defined by the Domnion Governnent", and
argued that if "intoxicating liquors" in item31 of List Il
were held to include also liquors inported from abroad, then
the Provincial Legislature, by prohibiting possession of
such liquors by all persons, whether private consumners,
conmon carriers or warehousenen, could defeat the power of
the Federal Legislature to regulate inports of  foreign
liquors across the sea or land frontiers of " British India
which are custons frontiers as defined by the Central . Gov-
ernment and thus seriously jeopardise an inportant source of
central custons revenue. As under section 100 of the Con-
stitution Act the Provincial |egislative powers under List
11 were subject to the exclusive powers of the Federa
Legislature in List |, the Bonbay Act to the extent to which
it trenched upon the subject of item19 of the latter  List
nust, it was submtted, be regarded as a nullity."

It will be seen that the rationale of the argunent
there is the sane as that of the argunment advanced in the
present case, but it was rejected for reasons which are
clearly set out in the foll owi ng passage :--

"These is, in our view, no irreconcilable conflict here
such as would necessitate recourse to the principle of
Federal supremacy laid down in section 100 of the Consti-
tution Act. Section 14-B does not purport to restrict or
prohi bit dealings in liquor in respect of its inportation or
exportation across the sea or land frontiers of British
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India. It purports to deal with the possession of intoxicat-
ing liquors which, in the absence of limting words, nust
include foreign liquors. It is far-fetched, in our opinion
to suggest that, in so far as the provision covers foreign
liquors, it is legislation with respect to inport of |iquors
into British India by sea or |and”

693

Since the enactnment of the Governnent of India Act,
1935, there have been several cases in which the principles
which govern the interpretation of the Legislative Lists
have been | aid down. One of these principles is that none of
the itens in each List is to be read in a narrow or re-
stricted sense(1l). The second principle is that where there
is a seemng conflict between an entry in List Il and an
entry in List I, an attenpt should be nade to see whether
the two entries cannot be reconciled so as to avoid a con-
flict of jurisdiction. This principle has been stressed in a
nunber of cases by the Federal Court as well as by the Privy
Council.. In1n re The Central Provinces and Berar Act No.
XIV of 1938(2), the question arose as to whether a tax on
the sale of motor spirits was a tax on the sale of goods
within entry 48 of the Provincial List or a duty of excise
within entry 45 of the Federal List. Dealing with the diffi-
culty which arose  in that case, Gwer C. J. observed as
follows :--

"Only in the Indiian Constitution Act” can the particul ar
problem arise which is now under consideration; and an
endeavour nust be nade to solve it, as the Judicial Conmit-
tee have said, by having recourse to the context and schene
of the Act, and a reconciliation attenpted between two
apparently conflicting jurisdictions by reading the two
entries together and by interpreting, and, where necessary,
nodi fyi ng, the | anguage of the one by that of the other. If
i ndeed such a reconciliation should prove inmpossible, ' then
and only then, will the non-obstante clause operate and the
federal power prevail; for the clause ought to be regarded
as a last resource, a witness to the inperfections of human
expression and the fallibility of legal draftsnanship.”

To the sane effect are the follow ng observati ons made
by the Judicial Conmittee of the Privy Council in Governor-
CGeneral in Council v. Province of Madras(3),

(1) Vide United Provinces v. Atiga Begum [1940] F.CR
110 at 134.

(2) [1939] F.C.R 18. (3) [1945] F.C.R 179 at 191

694

after referring to section 100 of the Government of India
Act, 1935 :--

"Their Lordshi ps do not doubt that the effect of these
words is that, if the |egislative powers of the Federal and
Provincial Legislatures, which are enunerated in List I and
List Il of the Seventh Schedul e, cannot fairly be recon-
ciled, the latter nmust give way to the forner. But it ap-
pears to themthat it is right first to consider whether a
fair reconciliation cannot be effected by giving to the
| anguage of the Federal Legislative List a meaning which, if
less wide than it might in another context bear, is yet one
that can properly be given to it, and equally giving to the
| anguage of the Provincial Legislative, List a neaning which
it can properly bear." In the present case, as already
pointed out. the words "possession and sale" occurring in
entry 31 of List Il are to be read without any qualification
what soever, and it will not be doing any violence to the
construction of that entry to hold that the Provincia
Legi slature has the power to prohibit the possession, use
and sale of intoxicating |iquor absolutely. If we forget for
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the time being the principles which have been laid down in
sone of the Anerican cases, it would be difficult to hold
that the word ’'inport’ standing by itself wll include
either sale or possession of the article inported into the
country by a person residing in the territory in which it is
i mported. There is thus no real conflict between entry 31 of

List Il and entry 19 of List I, and | find it difficult to
hold that the Bombay Prohibition Act in so far as it pur-
ports to restrict possession, use and sale of foreign |Iig-

uor. is an encroachment on the field assigned to the Federa
Legi sl ature under entry 19 of List I.

There is al so another way of dealing with the contention
raised before us. It is well settled that the validity of
an Act is not affected if it incidentally trenches on nat-
ters outside the authorised field, and therefore it s
necessary to inquire in-each case what is the pith and
substance of the Act inmpugned. - If the Act, when so viewed,
substantially falls within the
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powers expressly conferred upon the Legislature which enact-
ed it, then it-cannot be held to be invalid, nmerely because
it incidentally encroaches on matters which have been as-
signed to another |egislature. This was enphasised very
clearly in Gllagher v. Lynn(1) in these words :--

"I't is well established that you are to look at the

‘true nature and character of the legislation ': Russell .
The Queen(2) the pith and substance of the Ilegislation
If,. on the view of the statute as a whole, you find that

the substance of ‘the legislationis wthin the express
powers, then it is not-invalidated if incidentally it af-
fects matters which are outside the authorised field ".

In Prafulla Kumar Mukherjee and Ot hers v. Bank of Com
nerce, Ltd., Khulna(3) the question arose before the Privy
Council whether the Bengal Money-lenders Act, 1940, ' which
provided that no borrower shall be liable to pay after the
commencement of the Act nore than a limted sumin  respect
of principal and interest, was intra vires the Provincia
Legislature as dealing in pith and substance w th noney-
| endi ng and noneyl enders, a subject-natter within the conpe-
tence of the Provincial Legislature under entry 27 of List

[1, or whether it trenched on "prom ssory notes" and
"banki ng”, which were subjects reserved for the Federa
Legi sl ature under entries 28 and 38 respectively of List |-
The Privy Council, notwi thstanding the fact that loans on

prom ssory notes woul d al so have been subject tothe provi-
sions of the inpugned Act, held that the Act was valid, and,
while rejecting the argunent that it was beyond the |egisla-
tive conpetence of the Provincial Legislature which had
enacted it, their Lordshi ps observed as follows :--

"As Sir Maurice Gwer C. J. said in the Subrahmanyam
Chettiar case: "It nust invevitably happen fromtine to tine
that Ilegislation, though purporting to deal with a 'subject
in one list, touches also on a

(1) [1937] A C. 863 at 870 (3) [1947] F.C.R 28.
(21 7 A C. 829.
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subject in another list, and the different provisions of the
enactment may be so closely inter-twined that blind observ-
ance to a strictly verbal interpretation would result in a
| arge nunber of statutes being declared invalid because the
| egi sl ature enacting them nay appear to have legislated in a
forbi dden sphere. Hence the rule which has been evol ved by
the Judicial Committee, whereby the inpugned statute is
examned to ascertain its ‘pith and substance’, or its true
nature and character, for the purpose of determ ning whether
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it is legislation with respect to matters in this list or in
that ". Their Lordships agree that this passage correctly

descri bes the grounds on which the rule is founded, and that
it applies to Indian as well as to Dominion |egislation-(1).

The same principle was reiterated by the Federal Court
in Ralla Ramv. The Province of East Punjab(2), and was al so
referred to in Mss Kishori Shetty v. The King(3) in the
fol |l owi ng passage : --

“I't may be that a general adoption of the policy of
prohibition by the Provinces will lead to a fall in the
i mport of foreign liquors and to a consequential dimnution
of the Central customs revenue, but where the Constitution
Act has given to the Provinces |egislative power wth re-
spect to a certain matter in clear and unanbi guous terns,
the Court should not deny it to themor inpose Ilimtations
on its exercise, on-such extraneous considerations. It is
now well settled that if an enactnent according to its true
nature, its pith and substance, clearly falls within one of
the matters assigned to the Provincial Legislature, it is
valid notwithstanding its -incidental encroachnent on a
Federal subject."

The short question therefore to be asked is whether the
i mpugned Act is in pith and substance a law relating to
possessi on and sale etc. of intoxicating |liquors or whether
it relates to inport and export of intoxicating liquors. If
the true nature and character
(1) [1947] F.C.R at p. 51. (3) [1949] F.C.R 650 at 655.
(2) [1948] F.C.R 207 at 225
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of the legislation or its pith and substance is not inport
and export of intoxicating liquor but its sale and posses-
sion etc., then it is very difficult to declare the Act to

be invalid. It is said that the prohibition of purchase,
use, possession, transport and sale of Iiquor wll ‘affect
its inport. Even assuming that such a result may follow, the
encroachment, if any, is only incidental and cannot affect

the conpetence of the Provincial (Legislature to enact the
law i n question

On these considerations, there.is really nothing else to
be said on the question before us, but in view of the very
great stress laid upon the American doctrine of ~"origina
package'’', it seens necessary to deal with what that -doc-
trine nmeans and under what conditions it was evolved. The
wide neaning of 'inport’ on which reliance was placed  on
behal f of the petitioner was adopted for the first tine by
Marshall C.J. in Brown v. Maryland(1l), in which the facts
were these. The State of Mryl and had passed an Act prohib-
iting inporters of foreign goods fromselling their goods
without taking a license for which a certain anount had to
be paid. The question which was raised in that case was that
the Act was repugnant to the provisions of the Constitution
which provided that "no State shall w thout the consent of
Congress allow any inmposts or duties on inmports or exports
except what may be absolutely necessary for executing -its
i nspection laws." In the course of his judgnment, Marshal
C.J. observed inter alia as follows :-

"There is no difference, in effect, between a power to
prohibit the sale of an article and a power to prohibit its
introduction into the country. The one would be a necessary
consequence of the other. No goods would be inported if
none could be sold. No object of any description can be
acconpl i shed by laying a duty on inportation, which may not
be acconplished with equal certainty by laying a duty on the
thing inported in the hands of the inporter."(2)

The | earned Chief Justice further observed :--
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(1) (1827) 25 U. S, 419. (2) (1827) 25 U. S. at p. 439.
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"Sale is the object of inportation, and is an essentia
i ngredi ent of that intercourse, of which inportation consti-

tutes a part. It is as essential an ingredient, as indis-
pensable to the existence of the entire thing, then, as
inmportation itself. It nmust be considered as a conponent

part of the power to regulate commerce. Congress has a
right, not only to authorise inportation, but to authorise
the inporter to sell."(1)

Upon principles so stated, what is known as the "origi-
nal package" doctrine was evolved in Anerica, which was
applied not only to commodities inported fromforeign coun-
tries but also to commpdities which were the subject of
inter-state commerce. This doctrine |aid down that inporta-
tion was not over so -long as the goods were in the origina
package and hence a State had no power to tax inports unti
the original package was broken or there was one sale while
the goods were still in the original package. The principle
upon whichthis doctrine was founded is explained by Mar-
shall C J. in-the case referred to in these words: -

" There nust be a point of tine when the prohibition
ceases, and the power of the State to tax comences;we
cannot admit that this point of tine is the instant that the
articles enter the country ...It is sufficient for the
present to say, generally, that when the inporter has so
acted upon the thing inported that it has becone incorporat-
ed and mi xed up with the nass of property in the country, it
has, perhaps, lost its distinctive character as an inport,
and has become subject to the taxing power of the State; but
while remmining the property of the inporter, in his ware-
house, in the original formof package in “which it was
imported, a tax upon it is too plainly a duty on inports to
escape the prohibition in the Constitution."(2)

The doctrine was reiterated in a nunber of cases, and in
Leisy v. Hardin(8), it was laid down that "the inporters had

the right to sell in the original packages unopened and
unbroken, articles brought into the
(1) (1827)25 U.S. at p. 447. (a) 135 U.S. 100.
(2) (1827) 25 U. S. at p. 441.
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State from another State or territory notwithstanding a
statute of the State prohibiting the sale of such articles
except for purposes nentioned therein and under a |icense
fromthe State’ '. The Anerican witers have however pointed
out the difficulty which arose fromtine to tine in-applying
the "origi nal package" doctrine, since sometines very intri-
cate questions arose before the courts, such as whether. the
doctrine applied to the larger cases only or to the snaller
packages contained therein, or whether it applied to snaller
paper packages of <cigarettes taken from |oose “piles of
packages at the factory and transported in baskets. The
difficulty in applying the doctrine was particularly experi-
enced in working prohibition schenes, and to conbat its
m schi ef and uncertainty, new | egislative nmeasures had to be
passed by the Congress |ike the WIlson Act, Wbb-Kenyon Act,
etc. | do not wish to pursue the matter, but wish only to
point out that the doctrine has no place in this country,
having regard to the scheme of |legislation that has been
outlined in the Governnent of India Act, 1935, and in the’ -
present Constitution, in which the various entries in the
Legi slative Lists have been expressed in clear and precise
| anguage. In The Province of Madras v. Boddu Paidanna and
Sons(1l), OGwer C.J. while expressing his profound respect
for the views expressed by Marshall C J. in Brown v. Mary-
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land(2), mldly hinted that it was easier to followthe line
of reasoning of Thonpson J. in his dissenting judgnment in
that case and concluded with the follow ng remarks : --

"Next, it is to be observed that the Anerican Constitu-
tion also provides that Congress al one has power "to regu-
late commerce wth foreign nations, anmpbng the severa
States, and with the Indian tribes", and it was held that
the Mryland tax was no |ess repugnant to this provision
al so. Marshall C.J. asked: "To what purposes should the
power to allow inportation be given, unacconpanied with the
power to authorise the sale of the thing inmported ? Con-
gress has a right, not only to authorise inportation, but to

(1) [1942] F.C.R 90. (2) (1827) 25 U.S. 419.
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authorize the inporter to sell...Wat does the inporter

purchase, if he does not purchase the privilege to sell?" On
this view of the Conmerce C ause, it would indeed be diffi-
cult to recognize the right of the State to inmpose a tax
upon the first sale of the commodity, at any rate so |ong as
it remained in the inporter’s hands. In the Indian Constitu-
tion Act - _no such question arises; and the right of the
provincial Legislature to levy a tax on sales can be consid-
ered without any reference to so form dable a power vested
in the Central Governnent. Lastly, the prohibition in the
American Constitution i's against the |aying of "any inposts
or duties on inports or exports "the prohibition is not
nerely against the laying of duties of custons, but is
expressed in what we conceive to be far wider terns; and it
does not appear to us that it woul d necessarily follow from
the principle of the Maryland decision that in India the
paynment of custons duty on goods inported from abroad or the
paynment of an excise duty on goods manufactured or . produced

in India can be regarded as conferring some kind of \ |icense
or title on the inporter or manufacturer to sell his ' goods
to any purchaser without incurring a further liability to

tax. That was the view which conmended itself to the Court
in the Maryland Case(1l) and it was a view adopted and ar gued
before us. The analogy with the Anerican case is an attrac-
tive one, but for the reasons which we have given we are
whol Iy unable to accept it." (2)

I find considerable force in the opinion thus  expressed
by Gwer C.J. and agree that the "origi nal package" doctrine
has no application to this country. In the United States,
the widest neaning could be given to the Conmerce C ause,
for there was no question of reconciling that Clause wth
another Cause containing the |egislative power ~of the
State. Under the provisions of the Governnent of India Act,
a limted neaning nust be given to the word "inmport" in
entry 19 of List | in order to give effect to the 'very
general words used in entry 31 of List II.

(1) (1827) 25 U. S. 419. (2) [1942] F.C.R 90 at 106-7.
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The second attack on the Act is founded upon the ' provi-
sion contained in section 297(1)(a) of the GCovernment  of
India Act, 1935, and it is contended that the prohibitions
contained in the inpugned Act in regard to the use, consunp-
tion, purchase, transport, possession and sale of intoxicat-
ing liquor wll necessarily_ amunt to prohibiting and
restricting inter-provincial. comerce, and inasmuch as they
tend to stop and restrict entry into or export from the
Province of Bonbay of goods of a particular class or de-
scription, the Act contravenes section 297(1)(a). Thi s
section runs as follows :--

“"No Provincial Legislature or Governnent shall--

(a) by virtue of the entry in the Provincial Legislative




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 30

List relating to trade and comrerce within the Province, or
the entry in that List relating to the production, supply
and distribution of commodities, have power to pass any |aw
or take any executive action prohibiting or restricting the
entry into, or export fromthe Province of goods of any
class or description ...... T

It should be noticed that this provision refers to
"trade and conmerce wthin the Province", which is the
subject of entry 27 of List Il and to "production, supply
and distribution of commodities", which is the subject of
entry 29 of List Il. The provision virtually neans that
inmport into or export froma Province of goods of any class
or description cannot be prohibited or restricted on the
ground that it will affect, trade and comerce within the
Province or the production, supply and distribution of
commodities. If therefore by any |law framed by a Provincia
Legislature relating to or based on the subjects of entry 27
or entry 29 of List I, the entry into or export from the
Province ~of any goods is prohibited or restricted, such a
law wi || ‘be“invalid. But, here, we are concerned not with a
aw which_ purports to be nade and was nmade by virtue of
entry 27 or entry 29 of List I1l, but a law which is clained
to have been nade
702
and was nmade by virtue of entry 31 of that List and certain
other entries therein. Section 297 (1) (a) therefore has no
application to the present case. This was clearly pointed
out in the case of Bhola Prasad v. King Enperor(1l). In that
case, the Bi har Excise (Anendnent) Act, 1940, which anended
the Bihar and Oissa Excise Act, 1915, was  chall enged as
contravening section 297 (1) (a), but it was held to be a
valid Act on grounds already stated, as will. appear from
the follow ng observati ons of Gwer CJ. :-

"The second point-raised on behal f of the appellant was
that s. 19 (4) of the Act of 1915, as anmended by the Act of
1940, is invalid because repugnant to s. 297 (1) (a) of the

Constitution Act. We confess that we have difficulty in
appreciating this argunent. Section 297 (1)(a) enact s
that ...... It is plain beyond words that this provision

only refers to legislation with respect to entry No. 27 and
entry No. 29 in the provincial Legislative List; it has no
application to legislation with respect to anything in entry
No. 31. A Provincial Legislature, if it desires to pass a
| aw prohibiting export from or. inport into, the -Province,
must therefore seek for legislative authority to do so in
entries other than entry No. 27 or entry No. 29. If it can
point to legislative powers for the purpose derived from any
other entry in the Provincial Legislative List, then its
| egi sl ati on cannot be chal | enged under section 297 (1) /(a).
There is no substance at all in the appellant’s argunents on
this point"

Having dealt with and negatived the first two 'conten-
tions upon which the validity of the entire Act was as-
sailed, | now proceed to deal with certain sections of the
Act, the validity of which also was brought into question.
The provision which was nost vigorously assailed and in
regard to which the attack was successful in the H gh Court,
is the definition of the word "liquor’ in section 2 (24) of
the Act. The definition runs thus:--

"Li quor" includes--
(1) [1942] F.C R 17 at 27. (2) [1942] F.C R 17 at 27, 28.
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(a) spirits of wine, nmethylated spirits, wne, beer
toddy and all liquids consisting of or containing alcohol
and
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(b) any other intoxicating substance which the Provin-
cial Governnent may, by notification in the Oficial Ga-
zette, declare to be liquor for the purposes of this Act.

The Hi gh Court has held that the word "liquor" ordinari-
ly means"a strong drink as opposed to soft drink" but it
must in any event be a beverage which is ordinarily drunk
Proceeding upon this view, the High Court has held that
although the legislature may while |l egislating under entry
31 prevent the consunption of non-intoxicating beverages and
also prevent the use as drinks of alcoholic |iquids which
are not normally consuned as drinks, it cannot prevent the
legitimate use of alcoholic preparations which are not
beverages nor the use of nedicinal and toilet preparations
containing alcohol. This view of the H gh Court was very
strongly supported on- the one hand and equally strongly
chal l enged on the other before us, and | therefore proceed
to deal with the question at sone |ength.

In the Oxford English Dictionary, edited by James Mir-

ray, several ~neanings are given to the word "liquor", of
whi ch the following may be quoted: -
Liquor... 1. Aliquid; matter in a liquid state; in wider
sense a fluid.

2. A liquid or a prepared solution used as a wash or

bath, and in many processes in the industrial arts.

3. Liquid for drinking; beverage, drink. Now al nost
exclusively a drink produced by fermentation or distilla-
tion. Mlt [liquor, |Iliquor brewed from nalt; ale, beer
porter etc.

4. The water in which neat has been boiled; " broth,’
sauce; the fat in which bacon, fish or thelike has been
fried; the liquid contained in oysters.

5- The liquid produced by infusion (in testing the
quality of a tea). In liquor, in the state of an infusion
704
Thus, according to the Dictionary, the word ’'liquor’ may
have a general meaning in the sense of a liquid, or it nmay
have a special neaning, which is the third meaning  assigned
to it in the extract quoted, above, viz. a drink or beverage
produced by fernmentation or distillation. The latter is
undoubtedly the popular and nost widely accepted neaning,
and the basic idea of beverage seens rather prominently to
run through the main provisions of the various Acts of this
country as well as of America and England relating to i ntox-

icating liquor, to which our attention was drawn. ~But,  at
the same tine, on a reference to these very Acts, it is
difficult to hold that they deal exclusively ...... with

beverages and are not applicable to certain articles which
are strictly speaking not beverages. A few instances will
nmake the point clear. In the National Prohibition Act, 1919,
of America (also known as the Volstead Act), the words,
liquor and intoxicating |liquor, are used as having the sane

nmeani ng and the definition states that these words shall be
construed to "include al cohol, brandy, whisky, rum ' gin,
beer, ale, porter and wine, and in addition thereto -any
spirituous, vinous malt, or fernented liquor, liquids, -and

conpounds, whet her nedi cated, proprietary, patented or not,
and by whatever nane called, containing one-half of 1 per
centum or nore of al cohol by volume which are fit for use

for beverage purposes."” Having defined ’liquor’ and ’intoxi-
cating liquor’ rather widely, the Volstead Act excepted
denatured alcohol, nedicinal preparations, toilet and

antiseptic preparations, flavoring extracts and sirups,
vi negar and preserved sweet cider (s. 4) which suggest that
they were included in the definition. In sonme of these
items, we have the qualifying words "unfit for wuse for
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beverage purposes", but the heading of section 4 of the
Vol st ead Act, under which these exceptions are enunerated is
exenpted liquors." '

The Licensing (Consolidating) Act, 1910, of England was
an Act relating to licenses for the sale of intoxicating
liquor, etc. The definition of "intoxicating liquor"” in this
Act was as follows;--
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"“*Intoxicating Iliquor’ means (unless inconsistent wth
the context) spirits, wi ne, beer, porter, cider, perry and
sweets, and any fermented, distilled, or spirituous |I|iquor

whi ch cannot, according to any law for the tine being in
force, be legally sold without an excise licence."

The word spirits has been defined in the Spirits Act,
1880, as neaning spirits of .any description, and includes
all liquors mxed with spirits, and all mixtures, conpounds,
or preparations made with spirits."” It was contended before
us that the definition of the word "spirits" in the Spirits
Act shoul'd not be inported in the Act of 1910, but in our
view for. _the purpose of understanding the definition of
"intoxicating liquor’, thetwo Acts should be read together

I do not suggest that the definition of "liquor”™ in the
present Act was borrowed fromthose Acts, but | am only
trying to showthat the word 'liquor’ is capable of being

used in a w de sense.

Coming now to /the various definitions given in the
Indian Acts, | may refer in the firstinstance to the Bombay
Abkari Act of 1878 as anmended by subsequent Acts, where the
definition is substantially the same as in the Act wth
which we are concerned. In the Bengal Excise Act, 1909,

"liquor, is said to nean 'liquid consisting of or containing
al cohol’ and includes spirits of wine, spirit, wuhne, tar

pachwai, beer, and any substance which the Provincial Gov-
ernment may ...... declare to be liiquor-for the purposes of
the Act." In several other Provincial Acts, e.g., the Punjab
Exci se Act, 1914, the U.P. Excise Act, 1910, "liquor" is
used as neaning intoxicating Liquor and as including al

liquids consisting of or containing al cohol. The definition
of "liquor" in the Madras Abkari Act, 1886., is the sane as

in the Bonbay Act of 1878. Even if we exclude the American
and English Acts fromour consideration, we find  that all
the Provincial Acts of this country have —consistently in-
cluded liquids containing alcohol in the definition of
“liquor’ and ’'intoxicating liquor’. The framers of the
Government India Act, 1935, could not have been entirely
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i gnorant of the accepted sense in which the word ’'liquor’
has been wused in the various excise Acts of ‘this country
and, accordingly |I consider the appropriate conclusion to be

that the word "liquor" covers not only those al coholic
liquids which are generally used for beverage  purposes
and produce intoxication, but also all [liquids containing
alcohol. It nmay be that the latter neaning is not the mean-
ing which is attributed to the word "liquor"™ in comon

parl ance especially when that word is prefixed by the quali -
fying word "intoxicating", but in my opinion having regard
to the nunerous statutory definitions of that word, such a
nmeani ng coul d not have been intended to be excluded fromthe
scope of the term"intoxicating liquor" as used in entry 31
of List II.

There is in nmy opinion another nmethod of approaching the
guesti on which al so deserves consi derati on. Renenbering that
the object of the Prohibition Act was not nmerely to |evy
exci se duties but also to prohibit use, consunption, posses-
sion and sale of intoxicating liquor, the |egislature had
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the power to | egislate upon the subjects included in the Act
not only under entry 31 of List Il, but also under entry
14, which refers inter alia to public health. Article 47 of
the Constitution, which contains one of the directive prin-
ciples of State policy, provides that "the State shal
regard the raising of the level of nutrition and the. stand-
ard of living of its people and the inprovenent

of public health as anong its prinary duties and, in partic-
ular, the State shall endeavour to bring about prohibition
of the consumption, except for nedicinal purposes, of intox-
icating drinks and of drugs which are injurious to health".
This article has no direct bearing on the Act which was
passed in 1949, but a reference to it supports to sone
extent the conclusion that the idea of prohibition is con-
nected with public health, and to enforce prohibition effec-
tively the wi der definition of the word "liquor" would have
to be adopted so as to include all alcoholic liquids which
may be used as substitutes for intoxicating drinks, to
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the detrinment of health. On the whole, | amunable to agree
with the High Court’s finding, and hold that the definition
of "liquor" i,2 the Bonbay Prohibition Act is not wultra
vires.

The | earned Attorney-Ceneral also relied upon entry 1 of
List Il which relates anbng other itens to "public’ order”,
and though at first sight it nmay appear to be far-fetched to
bring the subject of intoxicating liquor - under "public

order", yet it should be noted that there has been a tenden-
cy in Europe and Anerica to regard al coholismas a nenace to
public order. In Russel v. The Queen(l), Sir Mntague Smith
held that the Canada Tenperance Act, 1878, the object and
scope of which was to pronpte tenperance by neans of a
uni form | aw throughout the Dominion, was a lawrelating to
the "peace, order, and good governnent" of Canada, and, in
so deciding, said as follows:--

"Laws of this nature designed for the pronotion of
public order, safety, or noral s and which subject those who
contravene themto crimnal procedure and puni shnent, bel ong
to the subject of public wongs rather than to that of civi
rights. They are of a nature which falls within the genera
authority of Parlianent to nake |aws for the order and good
government of Canada ...... " (2)

Again, referring to liquor laws and |iquor <control, a
| earned British author(3) says as follows :-

"The dominant notive everywhere, however, has been a
social one, to conbat a nenace to public order -and the
increasing evils of alcoholismin the interests ~of health
and social welfare. The evils vary greatly fromone country
to another according to differences in climate, diet,  eco-
nom ¢ conditions and even within the sane country according
to differences in habits, social custonms and standards of
public norality. A new factor of growing inportance  since
the mddle of the 19th

(1) 7 A C 829.

(2) 7 AC 829 at p. 839.

(3) The Encycl opaedi a Britannica, 14th Edition, Volunme 14,
page 191.
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century has been the rapid urbanisation, industrialization
and nechani zati on of our nodern every day life in the |ead-
ing nations of the world, and the consequent w der recogni-
tion of the advantages of sobriety in safeguarding public
order and physical efficiency."

These passages may | end sone support to the contention
of the Ilearned Attorney-General that the Act conmes also
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within the subject of "public order", but |I prefer to |eave
out of account this entry, which has a renote bearing, if
any, on the object and scope of the present Act.

I now come to section 39 of the Act which has been
i mpugned on the ground that it offends against article 14 of
the Constitution which states that "the State shall not deny
to any person equality before the | aw or the equal protec-
tion of the laws within the territory of India". The neaning
and scope of this article has been fully discussed in the
case of Chiranjit Lal Chowdhury v. The Union of India and
O hers(1l), and the principles laid dowmn in that case may be
summari zed as foll ows:

(1) The presunption is always in favour of the constitu-
tionality of an enactnent, since it must be assunmed that the
| egi sl ature understands-and correctly appreciates the needs
of its own people, that its laws are directed to problens
made manifest by experience and its discrimnations are
based on adequate grounds.

(2) The presunption may be rebutted in certain cases by
showi ng that on the face of the statute, there is no classi-
fication at all and no difference peculiar to any individua
or class and not applicable to any other individual or
class, and yet the law hits only a particular individual or
cl ass.

(3) The principleof equality does not nmean that every
| aw must have universal application for all persons who are
not by nature, attainnent or circumstances in the sane
position, and the varying needs of ~different classes of
persons often require separate treatnent.

(1) [1950] S.C.R 869.
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(4) The principle does not take away fromthe State
the power of classifying persons for~ |egitinate purposes.
(5) Every classification is in sone degree likely to produce
sone inequality, and mere production of inequality is not
enough.

(6) If alaw deals equally with nenbers of a well de-
fined class, it is not obnoxious and it is not open to the
charge of denial of equal protection on the ground that it
has no application to other persons.

(7) Wiile reasonable classification is perm ssible, such
classification nust be based upon sone real and substantia
distinction bearing a reasonable and just relation to the
obj ect sought to be attained, and the classification cannot
be made arbitrarily and w thout any substantial basis.

Similarly, Professor WIlis, dealing with the Fourteenth
Amendnment of the Constitution of the United States, which
guar antees equal protection of the |laws, suns up the law as
prevailing in that country in these words:

"The guaranty of the equal protection of the |laws /neans
the protection of equal laws. It forbids class |egislation
but does not forbid classification which rests upon reasona-
ble grounds of distinction. It does not prohibit |[egisla-
tion, which is limted either in the objects to which it is
directed or by the territory within which it is to operate.
‘It merely requires that all persons subjected to such
| egislation shall be treated alike under |ike circunstances
and conditions both in the privileges conferred and in the
liabilities i mposed’ . The i nhi bition of t he
amendment . ..... was designed to prevent any person or
cl ass of persons frombeing singled out as a special subject
for discrinmnating and hostile legislation.” It does not
take from the states the power to classify either in the
adoption of police laws or tax |laws, or eninent domain |aws,
but permits to themthe exercise of a wi de scope of discre-
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tion, and nullifies what they do only when it is wthout any
reasonabl e basis. Mathematical nicety and perfect equality
are not required. Simlarity, not identity of
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treatment, is enough. If any state of facts can reasonably
be conceived to sustain a classification, the existence of
that state of facts nust be assumed. One who assails a
classification nust carry the burden of showing that it does
not rest upon any reasonable basis."(1)

Wth these principles in view, | have to decide whether
article 14 of the Constitution has been violated by the
provisions contained in section 39 of the Act before wus.
That section runs as follows : -

"The Provincial Governnent nay, on such conditions as
may be specified in thenotification published in the Ofi-
cial GCazette, pernmt the use or consunption of foreign
liquor on cargo boats, warships and troopships and in mli-
tary and naval messes and canteens.™

What is contended is that the concession shown to the
war shi ps, . troopships, and military and naval nesses and
canteens is aviolation of ‘the principle of equality and the
| egislature has acted arbitrarily and capriciously in se-
lecting certain bodies or groups of people for favoured
treatnment, while subjecting the petitioner and other citi-
zens to the general provisions of the Act. It is said that
the |aw should have been enforced alike against the civi
popul ation and mlitary personnel, between whomno distinc-
tion can be nade at ‘all on any rational ground in the en-
forcenent of the policy of prohibition.

The schene of Chapter IV of the Prohibition Act, in
whi ch the inpugned provision finds a place, seens inter alia
to relax the law in favour of certain persons or groups of
persons or institutions by introducing the system of passes,
licences, permits and authorizations. Afew exanples wll
show that the legislature did not proceed w thout maki ng
any classification. For instance, section 35 deals wth
licences to hotels, section 37 with licences to dining ears
and coastal setaners, section 38 with |icences to  shipping
conpani es, section 40 with permits to foreigners and persons
who need liquor on grounds of health, section 41 with per-
mts to foreign sovereigns and di pl omats, section 44
(1) Constitutional Law, by Prof. WIlis, (1st Edition) p.
578.
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with licences to clubs, section 45 with authorisations for
sacrament al purposes, section 46 with visitors” pernits, and
so on. These sections were not chall enged beforeus, and it
may be assunmed that the classification made by the |[egisla-
ture has been accepted so far as they are concerned. The
guestion is whether in relaxing the rule in favour of / war-
ships, troopships, and nilitary and naval messes “and can-
teens, the legislature has acted arbitrarily and capri ci ous-
ly or it has proceeded here also on the basis of reasonable
classification. The | earned Attorney-CGeneral referred us to
several statutes, arnmy regul ations and certain provisions. of
the Constitution, in order to showthat the nilitary force
has been regarded in this country as a class by itself, and
there are many special provisions with regard to it. But it
is contended that this is not enough and that no cl assifica-
tion can be held to be valid unless it is shown to bear a
just and reasonable relation to the objects of the particu-
lar legislation before us. The argunent, in other words, is
this: Assuning that the armed forces nay be treated as a
class for certain purposes, can it be treated as a class for
the purpose of enforcing prohibition ? This argunment found
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favour with the H gh Court, and section 39 was declared to
be void. In ray opinion, the judgnent of the H gh Court
cannot be supported, because | think that there is an under-
standabl e basis for the exenptions granted to the nilitary
canteens, etc. by the Act. The armed forces have their own
traditions and node of life, conditioned and regulated by
rul es and regul ati ons which are the product of long experi-
ence and which aimat nmaintaining at a high level their
noral e and those qualities which enable themto face dangers
and perform unusual tasks of endurance and hardship when
called wupon to do qualities such as dash and courage, un-
breakabl e tenacity and energy ready for any sacrifice which
should be wunfaltering for |ong days together. By these
rules and regulations, drinking anong the forces is not
prohi bited, but it is properly and carefully regul ated,
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It is easy to understand that the |egislature chose not to
interfere. with “the node of |life to which the forces have
been accustoned, |est such interference should affect their
noral e and and | ead to subterfuges which nay prove unwhol e-
sonme for their discipline and good behavi our. Besides, when
drinking 1is regulated anong a class of persons by specific
rules and regul ations and drunkenness is made an offence,
the relaxation of the |law of prohibition in their case is
not I|ikely to produce the same evil results as it may pro-
duce under other circunstances. | find therefore nothing
wong prima facie in the |egislature according specia
treatnment to persons who forma class by themselves in many
respects and who have been treated as such in various enact-
ments and statutory provisions.  In my opinion, therefore,
section 39, inso far as it affects the mlitary and nava
nesses and canteens, warships and troop: ships, cannot be
held to be invalid. So far as the cargoboats are concerned,
it was contended on behalf of the petitioner that no ration-
al differentiation could be nmade between them and the pas-
senger boats, and there was no conceivabl e ground for grant-
i ng exenption or concession of any kind to the fornmer. Here
again, we cannot assune that the legislature has proceeded

arbitrarily. The cargoboats bei ng sl ower boats have 'to be
on the sea for long periods, the nunber of persons affected
by the exenption is conparatively small, and they are nostly

soj ourners who stay at the port for a short tinme and then go
away. These considerations may well have induced the 1egis-
lature to show sone concession to them and we cannot ~say
that these are irrelevant considerations. The provision
relating to exenption of cargoboats should therefore be held
to be valid.

I have already referred to section 46 which deals with
visitors’ permts. That section provides that the Provincia
CGovernment nmay authorize an officer to grant visitors
permts to consunme, use and buy foreign liquor to- persons
who visit the Province for a period of not nore than a week.
The High Court held this provision to be wvalid, but it
consi dered rule 67 of the
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Bonbay Foreign Liquor Rules, framed under section 143 of the
Act, to be invalid. That rule provides that any foreigner on
a tour of India who enters the State of Bonbay and desires
to possess, use and consune foreign liquor shall apply to
certain officers for obtaining a permt, which may be grant-
ed for a period not exceeding one nonth subject to subse-
guent renewal . The High Court declared this rule to be
invalid on the ground that it discrimnated between foreign
visitors and Indian visitors who visit Bonbay from neigh-
bouring Provinces. It seems to me that this is hardly a
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matter which should have been gone into on the petitioner’s
application, since he clainms to be neither a foreigner nor
an Indian visitor fromanother Province. But, in any event,
the rule cannot be assailed on the ground of discrimna-
tion, firstly because though it provides for the case of a
foreign visitor there is no prohibition against any other
outsider being granted a permt, and secondly, because the
policy wunderlying the rule is quite consistent with the
policy wunderlying section 40 of the Act which enables per-
mts to be granted to foreigners under certain conditions.

The Hi gh Court has al so declared sections 52, 53 and 139
(c) of the Act invalid on the ground that they constitute
"del egation of |egislative power". The reasons given by the
Hi gh Court for arriving at this conclusion are stated inits
j udgrment as follows: --

"Under section 52 power is given to the Governnent to
grant licences in cases other than those specifically
provi ded under ~any of the provisions of the Act. Under
section 53 Governnent is inter alia enpowered to vary or
substitut'e any of the Conditions of the licence laid down in
the Act, and under section 139 (c) power is given to Govern-
ment to exenpt any person or institution or any class of
persons or institutions fromthe observance of all or any of
the provisions of the Act or any rule or regulation or order
made t hereunder. The policy of |egislation has been clearly
laid down by the legislature in the Act itself. As pointed
out by us before, the |egislature intended
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to grant permts ordinarily only on grounds of « health and
certain exceptions were made in the case of certain classes.
It is always open to the legislature to leave it to the
CGovernment to work out the policy in details. It would be
i npossible for the legislature to provide for all ' circum
stances and all eventualities that may arise in the ‘actua
working of the Act. But it is not open to the |Iegislature
to permt Covernnent to alter the policy itself. In our
opinion, in leaving it to Governnent to issue permts in
cases other than those provided for by the Act, in permt-
ting Government to vary or substitute conditions of the
licence, and in permtting Governnent to exenpt persons or
cl asses fromthe provisions of the Act, the |legislature was
clearly delegating to Governnent its own power of |egisla-
tion. This it can clearly not do."

This Court had to consider quite recently the question
as to how far "delegated legislation" is permssible, and a
reference to its final conclusion will show that delegation
of the character which these sections involve cannot on any
view be held to be invalid. (See Special Reference No. 1 of
1951: In re The Del hi Laws Act, 1912, etc.(1)). A Ilegisla-
ture while legislating cannot foresee and provide for al
future contingencies, and section 52 does no nore than
enabl e the duly authorized officer to neet contingencies and
deal with various situations as they arise. The same  con-
siderations wll apply to sections 53 and 139 (c). The
matter however need not be pursued further, as it has al-
ready been dealt with elaborately in the case referred to.

I now proceed to deal with a group of sections in regard
to which | find nyself in agreement up to a point with the
views expressed by the Hi gh Court. Section 12 of the Act

provides inter alia that no person shall possess or sell or
buy liquor and section 13 provides inter alia that no person
shall consunme or wuse liquor. Substituting for the word

"liquor" occurring in these two sections the definition of
that word as given in clause (a) of section 2 (24) of the
Act, the effect of these two sections is that no person
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shal

(1) Reported infra.
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possess, or sell or buy or consume or use "spirits of w ne,
met hyl ated spirit, wi ne, beer, toddy and all [liquids con-
sisting of or containing alcohol.” | have already held that
under entry 51 of List Il, the Bonbay Legislature was quite
conpetent to nmke a law with respect to "liquor "even as
broadly defined. It is however contended that the power of

maki ng | aws has to be exercised subject to the other provi-
sions of the Constitution and in particular to those relat-
ing to the fundanmental rights guaranteed under Part/Il of
the Constitution. The provisions to which | have referred
have been assailed on the ground that they are in conflict
with article 19 (1)(f) of the Constitution which guarantees
that all the citizens shall have the right "to acquire, hold
and dispose of property". This clause is wde enough to
i nclude” novabl e as well as imovable property. The provi-
sions in /question undoubtedly prevent a citizen from pos-
sessing;, selling,. buying, consum ng or using "liquor" as
defined, and therefore they prima facie infringe the funda-
mental right of the Indian citizens to acquire, hold and
di spose of a kind of property, namely, "liquor" as defined
in section 2(24) of ‘the Act, and as such woul d be void under
article 13. The question to be considered is whether they
can be saved by clause (5) of article 19,  which runs as
follows :--

"Nothing in sub-clauses (d), (e) and (f) of the said
cl ause shall affect the operation of any existing lawin so
far as it inposes, or prevent the State frommaking any |aw
i nposi ng, reasonable restrictions on the exercise of any of
the rights conferred by the said subclauses either in the
interests of the general public or for the protection of the
i nterests of any scheduled tribe. ’

The question boils down to  ascertaining whether the
restrictions inposed by the provisions to which reference
has been made are reasonable. In(judging the reasonabl eness
of the restrictions inposed by the Act, one has to bear in
mnd the directive principles of State policy set forth in
article 47 of the Constitution, "The State is charged wth
the duty of bringing about
716
prohi bition of the consunption, except for medical purposes,
of intoxicating drinks and of drugs which are injurious to
health." That the restrictions inposed by the sections on
the right of a citizen to possess, or sell or buy or consune
or use spirits of wine, methylated spirits, wne, beer
toddy are in view of the aforesaid directive principles of
State policy quite reasonable, has not been disputed before

us. The controversy has centred round the words "and al
i quids consisting of or containing alcohol." It s said
that those words include "all liquids, toilet or nmedicina

preparations containing alcohol"” and the restrictions im
posed upon the ordinary use of such toilet or nmedicina
preparations are unreasonable and therefore void. So far as
these preparations are concerned, the High Court has dealt
with the matter as follows :-

To put it in a sinple form the question to which we
have to address ourselves is whether the |egislature can
prohibit the legitimte use of an article which ordinarily
is not drunk, nerely because its use may be perverted for
the possi bl e purpose of defeating or frustrating the objects
and purposes of the Prohibition Act. Let us take the con-
crete case of eau-de-col ogne or lavender water. Their legit-
imate use is only for the purpose of toilet. They contain
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spirit and it may be that an addict deprived of his drink
may drink it in order to satisfy his thirst. |Is it perms-
sible to the | egislature under such circunmstances to deprive
the general public of the legitinmte use of eau-de-col ogne
or lavender water as articles of toilet ? The |egislature
may prevent the abuse of these articles, but can it prevent
their legitimte use ? It is difficult to wunderstand how
any restriction on the legitimte use of these articles can
be in the interests of the general public so as to nmake
these restrictions reasonable within the neaning of article
19)(5). If a citizen uses eau-de-col ogne or |avender water
for the purpose of toilet, he is not doing anything against
public interest. It is only when he is perverting their use
that it nmay be said that he is acting against public inter-
est. Therefore, in our opinion, while it was open
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to the legislature to provide against the abuse of these

articles, it was not open to it to prevent its legitimte
use. But the legislature has totally prohibited the use and
possession ~of all liquids containing al cohol except wunder

permts to be granted by Governnent. It is contended by the
Advocat e- General that a citizen nmay possess eau-de-col ogne
or lavender water under a permit. But that is a restriction
upon the right of the citizen to acquire, hold and dispose
of property, and, 'in our opinion, that restriction is not
reasonable. The sane argunent applies to nedicinal and
toilet preparations containing alcohol.  Therefore we hold
that tO the extent ‘to which the Prohibition Act prevents the
possession, wuse and . consunptiOn - of non--beverages and
medi cinal and toilet preparations containing alcohol for
legitimate purposes the provisions are void as offending
against article 19 (1) (f) of the Constitution even if they
may be within the |egislative conpetence of the Provincia
Legi sl ature.”

The next step in the argunent is that as the |aw pur-
ports to authorise the inpositionof a restriction on a
fundanental right in | anguage wide enough to cover /restric-
tions both within and without the Limts of constitutionally
perm ssible |egislative action affecting such right. it is
not possible to uphold it even so far-as it may be applied
within the constitutional limts, as it is not -severable.
This line of reasoning, no doubt, seeks to find support from
the observations nade in the majority decisions of this
Court in Ronmesh Thappar v. The State of Madras(1l) and - in
Chintaman Rao v. The State of Madhya Pradesh(2), but in ny
opi nion those observations do not apply to the case before
us. It will be noticed that the |legislature has defined the
term "liquor"” as including several distinct categories of
things followed by a general category. There can be no
doubt whatever that the earlier categories of |iquor, / name-
ly, spirits of wine, nmethylated spirit, wi ne, beer, toddy,
are distinctly separable itenms which are easily severable

fromthe | ast category, nanely, all liquids consisting of or
cont ai ni ng al cohol. These

(1) [1950] S.C.R 594, (2) [1950] S.C.R 759,
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items being thus treated separately by the |egislature
itself and being severable, and it not being contended, in

view of the directive principles of State policy regarding
prohi bition, that the restrictions inposed upon the right to
possess or sell or buy or consune or use those categories of
properties are unreasonable, the inmpugned sections nust be
held valid so far as these categories are concerned. The
next question is whether those sections are void in so far
as they purport to inpose restrictions on the citizens right
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to acquire, hold or dispose of all liquids consisting of or
contai ning al cohol. It is said that this is one genera
itemand it cannot be split up into different sub-categories
and therefore the sections in so far as they relate to this
general itemmust be held to be void. This argument at first
appears to have some force but a close scrutiny will revea
that it is not in the circunstances of this case sound.
Section 139 of the Act authorises the Provincial CGovernnent,
by general or special order, to exenpt any intoxicants or
class of intoxicants fromall or any of the provisions of
the Act. An order nade by the Provincial GCovernment in
exercise of the power conferred by this section owes its
| egal efficacy to this section and therefore in the eye of
the law the notification has the force of law as if made by
the legislature itself. In exercise of powers vested in it
by section 139(d) the Provincial Governnent issued an order
No. 10484/ 45(e) exenpting intoxicants specified in colum 1
of the Schedul e thereto annexed fromthe provisions of the
Act specified against themin colum 2 of that Schedule.
Turning to the Schedule, we find that in item (1) duty-paid
perfuned spirits (except eau-de-cologne), in item(3) duty-
paid spirituous toilet preparations (except |avender water)
and in item (4) duty-paid spirituous nedicinal preparations
other than 123 specified liquids, are exenpted from the
operation of sections 12(c) and (d) and 13(b) to the extent
specified therein. This notification was superseded on the
1st  April, 1950, by another notification which is nore
liberal in certain respects, and these notifications, being
made in exercise of the power given by the Act itself,
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have undoubtedly the force of |aw and nust be read along
with the Act. So read, it is quite clear that "all " |iquids
consi sting of or containing al cohol" are capable of being
split wup into and have in fact been split up into  severa
distinctly separate sub-itens including liquid toilet and
medi ci nal preparations containing alcohol. The I|egislature
itself contenplated this sub-division, for by section 139
it authorised the Provincial Government to exenpt any intox-
icant or class of intoxicants fromthe operation-of the Act.
Thi s circunmstance takes the case out of the principles laid
down in the two cases nmentioned above and the item being
thus severable | amfree to consider whether the restric-

tions inposed on a sub-item nanely, liquid toilet and
nmedi ci nal preparations containing al cohol, are reasonabl e or
not. | amsubstantially in agreement with the line of  rea-

soni ng adopted by the H gh Court and | consider that the Act
is not a lawinposing reasonable restrictions so far as
medicinal and toilet preparations containing  alcohol are
concerned. The National Prohibition Act or the Vol stead Act
of America, to which | have referred, was also an Act rel at-
ing to prohibition, but toilet and medicinal preparations
cont ai ni ng al cohol were expressly excluded fromthe scope of
that Act. | refer to that Act sinply to show that a conplete
schene of prohibition can be worked without including such
articles anong those prohibited. Again, article 47 of the
Constitution also takes note of the fact that nedicina
preparations should be excluded in the enforcenent of prohi-
bition. | do not consider that it is reasonable that the
possessi on, sale, purchase, consunption or use of rmedicina
and toilet preparations should be prohibited nmerely because
there is a nere possibility of their being msused by sone
perverted addicts.

It was contended that there was no nmeaning in declaring
the provisions relating to purchase, sale, possession, use
and consunption of nedicinal and toilet preparations con-
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taining alcohol to be invalid, since in the Notification No.
10484/ 45, issued by the Provincia
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Government on the 1st April; which is no part of the Act,
the Governnent have exenpted duty-paid perfuned spirits
(including eau-de-cologne), duty-paid spirituous toil et
preparations and certain classes of duty-paid spirituous
nedi ci nal preparations fromthe

foll owi ng provisions of the Act : (i) Section 12 (c);

(ii) Section 12 (d), in so far as it relates to buying
of such preparations;

(iii) Section 13 (b), in so far as it relates to use of
such preparations.

But it is to be noted that the sale of these articles is
not covered by the above notification, but is regulated by
two other notifications, namely, Notification No. 2843/49,
dated the 6th April, 1950, and Notification No. 2843/49,
dated the 11th April, 1950. In these two Notifications,
there are provisions inposing linmts on sales. For exanple,

in the first notification issued on the 6th April, rule
10(1) provides as follows:-
"' The licensee shall not sell to any person on any one

day any kind of perfumed spirits, spirituous toilet prepara-
tions or essences  in excess of such quantity as may be
prescri bed by the Comm'ssi oner under the

Simlarly, in the second notification of the 11th April
rules 9 and 10 run as follows :--

"9. The licensee shall not sell  nedicated tonics or
medi cat ed wi nes containing nore than 10 per cent of al coho
(or containing al cohol in strength nore than17.5 per cent.
of proof spirit) except those which are classified as spir-
i tuous nedicinal preparations and regulated as such under
the Drugs Act, 1940.

10. Subject to the provisions of rule 9 the Iicensee
shall not sell the follow ng spirituous nedicinal prepara-
tions to any person unless he produces a nedical prescrip-
tion in that behalf, nanely :--

(a) nmedicated tonics and nedicated w nes;
(b) asaves and arishtas specified in the Schedule ‘hereto
annexed;
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(c) any other spirituous medicinal preparations con-
taining nore than 10 per cent of alcohol (or containing
al cohol in strength nore than 17.5 per cent of proof spirit)
whi ch are intended for internal use:

Provided that the followi ng spirituous nedicinal prepa-
rati ons may be sold to any person wi thout the production by
such person of any nedical prescription, namely | ...... Y

In view of the restrictions inposed on the sale of these

preparations, it is pertinent to enquire whether /those
restrictions wll not also affect their purchase,  posses-
sion, use and consunption, and whether the socalled exenp-
tions contained in the notification of the 1st April ‘really

go as far as they purport to go: (vide in this connection
conditions in col. 7 of Notification No. 10484/45 (a) of the
1st April, 1950). Again, in the Notification No. 10484/ 45 of
the 1st April, only 8 nedicinal preparations are totally
exenpted as regards their purchase, possession, and use, and
so far as nedicinal preparations for internal consunption
are concerned, only those containing not nore than 10% of
al cohol or 17.5% of proof spirit are exenpted. This notifi-
cation has to be read along with another notification No.
10484/ 45(a) of the sanme date, which was to remain in force
till 31st March,. 1951, only. In the latter notification

for the purpose of possession, purchase, consunption and
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use, the quantity of nedicinal preparations containing not
nore than 10% of al cohol, etc., is restricted to such quan-
tity as may be prescribed by a registered nedical practi-
tioner. Even these notifications may be w thdrawn, supersed-
ed or anended at any monent by the Provincial Government, as
was done in the case of the notifications issued on the 16th
June, 1949, which have been referred to. An ordinary citizen
may find it a perplexing task to attenpt to extract infornma-
tion out of the long series of conplicated regulations, as
to the true nature and extent of the right which the |[|aw
confers upon him Indeed it was only with the help of the
| ear ned counsel appearing for the parties that we were able
to know what the position was up to the 31st March, 1950,
and
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what changes were nade on-the 1st April, 1950. But in the
bundl e of notifications which have been placed before us.
there s no notification stating what step has been taken
after 'the 31st March, 1951, and none was brought to our
notice iln the course of the argunents. Having given ny

careful consideration tothe matter, | amof the opinion
that the restrictions i mposed by the Act even when read with
the above notifications are not reasonable, and | would

affirmthe conclusion arrived at by the High Court.

The next group of sections which the Hi.gh Court has held
to be invalid, are sections 23(a) and 24(1) (a) in so far as
they refer to "commendi ng" any intoxicant, section 23(b) in
its entirety, and section 24(1)(b) in so far as it refers
to. "inciting or encouraging"” any individual or class of
i ndi vidual s or the public generally "to evade the provisions
of any rule, regulation or order made thereunder or the
conditions of any licence, etc." These provisions . run as
follows :--

"23. No person shall--

(a) conmend, solicit the use of, or offer any intoxi-
cant or henmp, or

(b) incite or encourage any nenber of the public or any
class of individuals or the public generally to conmmit any
act which frustrates or defeats the provisions of this Act,
or any rule, regulation or order nade thereunder, or  ......

24. (1) No person shall print or publish in-any news-
paper, news-sheet, book, Ileaflet, booklet —or any other
single or periodical publication or otherwise display or
di stribute any adverti sement or other natter, --

(a) which commends, solicits the use of or offers any
i ntoxi cant or henp, or

(b) which is calculated to encourage or .incite any
i ndi vidual or class of individuals or the public generally
to commit an offence under this Act, or to commit a breach
of or to evade the provisions of any rule, regulation or
order nade thereunder or the conditions of any" licence,
permit, pass or authorization granted thereunder."
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Sections 23(a) and 24(1)(a) in so far as they refer to
"commendi ng" any intoxicant are said to conflict wth the
fundanental right guaranteed by article 19 (1) (a) nanely,
the right to freedom of speech and expression and there can
be no doubt that the prohibition against "commending" any
intoxicant is a curtailnent of the right guaranteed. and it
can be supported only if it is saved by clause (2) of arti-
cle 19 which, as it stands at present, provides that "noth-
ing in sub-clause (a) of clause (1) shall affect the opera-
tion of any existing lawin so far as it relates to, or
prevent the State fromnaking any law relating to, |ibel,
sl ander, defanmation, contenpt of court or any matter which
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of fends agai nst decency or norality or which underm nes the
security of, or tends to overthrow, the State." It seens to
nme that none of the conditions nmentioned in clause applies
to the present case, and therefore the provisions in ques-
tion mnust be held to be void. Section 23 (b) nmust also be
held to be void. because the words "incite" and "encourage"”
are w de enough to include incitenment or encouragenent by
words and speeches and also by acts. The words "which
frustrates or defeats the provisions of the Act or any rule,
regul ati on or order made thereunder" are so w de and. vague
that it is difficult to define or Iimt their scope. | am
therefore in agreement with the view of the High Court that
this provisionis invalidinits entirety. So far as article
24(1)(b) is concerned the judgment of the H gh Court in
regard to it cannot be upheld. The |earned counsel for the
petitioner also conceded before us that he was not going to
assail this provision.

The Hi gh Court has also declared sections 136(1),
136(2)  (b), 136(2)(c), 136(2)(e), 136(2)(1)to be void as
of fendi ng against various -provisions of article 19 the
Constitution, but no argunent was addressed to us on behalf
of the Governnent of Bombay assailing the judgnent of the
Hi gh Court with regard to these provisions. The judgnent of
the High Court in regardto themw Il therefore stand.

I wll nowdeal with two Notifications Nos. 10484/45
(c) and 2843/49(a), dated the 30th March, 1950, which
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the High Court has held to be invalid: As regards the first
notification, the Hgh Court has stated that section 139 (c)
having been held to be ultra vires the legislature, this
notification, which was issued under that sectionis wultra
vires the Bonbay Governnment. But. since this Court has
taken a different viewin regard to the validity of \ section
139(c), the decision of the H gh Court as regards the | above
notification cannot stand. |t appears fromcertain observa-
tions in the judgment under appeal, firstly that the High
Court upheld section 40(1) (c) (i) and (ii), which deals
with the grant of permits to foreigners who do not intend to
stay permanently in India, nerely because the Explanation to
that section provided that "a person shall be deened to be
residing or intending to reside in India tenmporarily, if the
period of his residence does not exceed six nonths"; ~ and
secondly, that the H gh Court would have found it difficult
to wuphold the classification on which section 40(1)(c) is
based if the restriction regarding six nonths' residence was
not there, as would be the result of reading the section

subject to the above notification. | am however unable to
see how the notification will turn a classification which is
otherwise a good classification into a bad one. There is

nothing unreasonable in a lawrelating to prohibition dis-
crimnating between Indian citizens against whom it is
primarily to be enforced, and foreigners who have no inten-
tion of permanently residing in this country. The condition
of six nonths’ residence which is laid down in the Explana-
tion to section 40 is sonewhat arbitrary., and the nmere fact
that the Government by notification withdrew this condition
cannot in principle alter the basis of the classification

The High Court has declared the other notification
issued by the Government on the 30th March, 1950, to be
invalid on grounds which are stated in these words :--

"That notification exenpts persons holding pernits under
clause (c) of sub-section (1) of section 40, special permts
under section 41, or interimpernts under section 47, from
the provisions of section 23(a)
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inso far as it relates to the offering of foreign liquor to
persons holding simlar pernmits. This is clearly not justi-
fied. Having created a class, having given to that class the
ri ght of obtaining a permit on grounds other: than those of
health, it will be totally wong to pernit that class not to
abide by the same provisions with regard to permts as
others to whompernits have been given. The restrictions
pl aced by the legislature itself on a permt-holder regard-
ing the use and consunption of his stock of liquor is to be

found in section 43 under which the permit-holder shall not
allow the wuse and consunption by any person who is not a
permt - hol der. That restriction nust apply equally to

permts issued under section 40 to Indian citizens as well
as foreigners, and in our opinion it is inproper to allow a
foreigner permt-holder to stand drinks to other permt-
hol ders and to deny that privilege to Indian permt-hol ders.
The guarantee of equality before the | aw extends under our
Constitution not only to legislation but also to rules and
notifications  made  under statutory authority and even to
executive orders and as the notification offends against the
principle of equality it is, therefore, void."

In order to understand these remarks, it will be neces-
sary to state that persons holding permts under clause (c)
of sub-section (1) of section 40 are foreigners as described
in sub-clauses (i)and (ii)of clause (c), that persons hold-
ing special permts under section 41 are forei gn sovereigns,
anbassadors, etc., and that persons holding interim permts
under section 47 are persons applying for ‘permts wunder
either section 40, or section 41. The last class wll in-
clude not only foreigners but also Indian citizens applying
for permits on the ground that their health will be serious-
Iy and pernmanently affected if they are not permtted to use
or consune liquor. Thus, the assunption on which the con-
clusion of the Hi gh Court is based, does not appear to be
correct. Besides, | do not find anything in this notifica-
tion which violates the principleof equality. It sinply
enabl es a certain class of persons holding permts to offer
drinks to persons holding sinlar permts,
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This is in accord with the principle underlying the provi-
sions of section 43 which has not been assailed before _us
and which provides that "no holder of a :permt granted
under section 40 or 41 shall allow the use or consunption of
any part of the stock held by himunder the permt to -any
person who is not the holder of such a permt". I'n ny
opinion, there is no substantial ground for holding the
notification to be invalid. The points relating to the
notifications are extrenely small, and the subtle distinc-
tions upon which they are based, are hardly worth the atten-
tion which the High Court has bestowed on them

There is another point which arises on the judgnment of
the H gh Court, which may al so be noticed. The point is set
out in that judgment in these words :--

"When a person applies for a permt on the ground  of
health. he has to forward with it a certificate from the
medi cal board and when we turn to the formof this certifi-
cate, it requires the nedical board to declare the applicant
an addict. Therefore the position is that it is only on the
appl i cant being found an addict by the nedical board that he
would be entitled to a permt if his health would be seri-
ously and permanently affected if he was not permtted to
use or consune liquor. It is not only in the case of ad-
dicts that such a contingency would arise. Even persons who
are not addicts may have been accustonmed to drink for a |ong
period of time and a sudden discontinuance of drink nay
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seriously and pernmanently affect their health. It nay also

happen that w thout being accustoned to drink at all a
person may contract an illness which may require the use by
him of alcoholic drink under medical opinion. To be an
addict, in our opinion, means something nore than being
nmerely accustoned to drink. W nust give to it its plain
natural nmeaning. It is certainly not aterm of art, and

giving to it its plain natural neaning, the expression
"addict" does carry with it a sense of noral obloquy. The
intention of the Government seenms to be that only persons
who confess that they are deviating from standards of noral -
ity should be given perm.ts.. Now,
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i nsistence upon a nedical certificate in this form is not
at all warranted by the provisions of the Act."

The point is a small one, but it seens to ne that
there is sone substance in it. In ny opinion, the word
"addict" in the nedical certificate should be replaced
by the words wused in section 40(1)(b) of the Act or
wor ds corresponding to them

The only other point which remains to be decided is
whether as a result of sone of the sections of the Act
havi ng been declared to be invalid, what is left of the Act
shoul d survive or whether the whole Act should be declared
to be invalid. This argunent was raised before the Hgh
Court also, but it was rejected and it was held that it was
not possible on a fair review of the whole matter to assune
that the |egislature would not have enacted the part which
remai ned without enacting the part that was held to be bad.
It is to be noted that upon the findings of the H gh Court,
the question should have assuned a nobre serious aspect

than it presents now, because the Hi gh Court has de-
clared several inportant sections of the Act including
the definition of "liquor" to be ultra vires the |egisla-
ture. | have now exam ned those sections and have hel d
many of themto be valid. The provisions which are in ny
view invalid cannot affect the validity of the Act as a
whol e. The test to be applied when an argunent like the
one addressed in this case is raised, has been very correctly
summed up by the Privy Council in-Attorney-General for

Al berta v. Attorney- Ceneral for Canada(l) in these words:--
" The real question is whether what remains is so
inextricably bound up wth the part declared inval i-d
that what renmi ns cannot independently survive or. as it
has sonetines been put, whether on a fair review of the
whole matter it can be assunmed that the |egislature would
have enacted what survives w thout enacting  the part
that is ultra vires at all."
It is quite clear that the provisions held by ne to be
invalid are not inextricably bound up with the
(1) [1947] A.C. 505 at 518.
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remai ni ng provisions of the Act, and it is difficult to hold
that the | egislature would not have enacted the Act at —al
without including that part which is found to be ultra
vires. The Act still remains substantially the Act as it was
passed, i.e., an Act amending and consolidating the |aw
relating to the pronotion and enforcenment of the policy of
prohibition and also the Abkari lawin the Province of
Bonbay.
In the result, | declare the follow ng provisions of the
Act only to be invalid :--
(1) dause (c) of section 12, so far as it affects the
possession of liquid nedicinal and toilet preparations
cont ai ni ng al cohol
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(2) Cdause (d)of section 12, so far as it affects the
selling or buying of such nmedicinal and toilet preparations
cont ai ni ng al cohol

(3) dause (b) of section 13, so far as it affects the
consunpti on or use of such medicinal and toilet preparations
cont ai ni ng al cohol

(4) Cdause (a) of section 23, so far as it prohibits
the comendation of any intoxicant or henp.

(5) dause (b) of section 23, in entirety.

(6) dause (a) of sub-section (1) of section 24, so far
as it prohibits comrendati on of any intoxicant or henp.

(7) Sub-section (1) of section 136, in entirety.

(8) dauses (b), (c), (e), and (f) of sub-section (2)
of section 136, in their entirety.

I hold that the rest of the provisions of the Act are
valid, and | also hold that ny decision declaring sonme of
the provisions of the Act to be.invalid does not affect the
validity of the Act as it remains. Appeal No. 182, pre-
ferred by the State of Bonbay, is therefore substantially
al  owed. ‘and Appeal No. 183 preferred by the petitioner is
di sm ssed

On the question of costs, | amdisposed to nake the sane
order as the High Court has nmade, not only because sone of
the provisions of the Act are still found to be invalid, bUt
al so because the present case
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appears to have been instituted to test the validity of a
controversial neasure and to secure a final decision on it
to set at rest the doubts and uncertainties which may have
cl ouded the mnds of a section of the public as to how far
the provisions of the Act conformto |aw and to the Chapter
on Fundanental Rights in the present Constitution
PATANJALI SASTRI J.-1 agree and have nothing ‘nore to

add.
MUKHERJEA J.--1 have read the judgnent of my |earned brother
M. Justice Fazl Ali and | amin entire agreement with his
concl usions and reasons. There'is nothing further /which
can useful |y add.

SR DAS J.--1 agree and | have nothing further to add.
VI VI AN BOSE J.--1 also agree.

Appeal No. 182 all owed.
Appeal No. 183 dism ssed.

Agent for the appellants in Case No. 182 and respondents
in Case No. 183: P.A Mehta.

Agent for the respondent in Case No. 182 and appell ant
in Case No. 183. Rajinder Narain for R A Gagrat.




