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ACT:

Industrial Disputes Act (XIV of 1947), ss. 7, 8, 12,
16--Rules under the Act, R 5--Constitution of Tribunal of
three nmenbers-Absence of one of three nenbers on other
duty--Absent nenber rejoining after sonme time--Validity of
awar ds nmade during his absence by the two remaini ng menbers,
and by all of themalter he rejoined--Construction and
effect of ss. 7, 8, 12 and Rule 5.

HEADNOTE
The Central Government constituted an Industrial Tribu-
nal under the Industrial D sputes Act, 1947, consisting of
A B, and C
381
for deciding certain disputes and the Tribunal conmenced its
sittings in September, 1949. On the 23rd Novenber, 1949,
the services of C were placed at the disposal of the Mnis-
try of External Affairs as a nmenber of the Indo-Pakistan
Boundary Disputes Tribunal, and the two remai ning nenbers,
after an objection raised by one side, continued to-sit and
hear the disputes. On the 20th February, 1950, C returned
fromthe Boundary Di sputes Tribunal and began to sit again
with the other two nenbers and hear the further proceedings
in the case of disputes which were part heard and not
finally decided on that date. On the 20th May, 1950, the
Covernment issued a notification that C had" resuned charge
of his duties as a nenber of the Al India Industrial Tribu-
nal ". Sone awards were made by A and B before the 20th
February, 1950, and sone awards were made after that date by
A, B and C together.
Hel d, per KANIA, C J., MEHR CHAND MAHAJAN, DAS and
Bose JJ. (FAZL ALl and PATANJALI SASTRI JJ. dissenting) :--
(i) when C was appointed as a nmenber of the Boundary
Di sputes Tribunal, his services "ceased to be avail abl e" and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 31

there arose "a vacancy"” within the nmeaning of Sec. 8 of the
I ndustrial D sputes Act;

(ii) wunder the said section read with Rule 5 of the
Industrial Disputes Rules, when a vacancy occurred it was
obligatory on the Governnent to notify its decision as to
whether it intended to fill up the vacancy or not, and if
the Government decided not to fill up the vacancy, a notifi-
cation wunder Sec. 7 of the Act was essential to constitute
the remnmining menbers a Tribunal inasmuch as a Tribunal of
three nenbers is a different Tribunal altogether from a
Tri bunal consisting of two of them only;

(iii) neither the fact that C began to sit again along
with the two other nmenbers fromthe 20th. February, 1950,
nor the notification of the 20th May, 1950, stating that C
had "resuned charge of his duties as a nenber" of that
Tri bunal could be treated as an appointnent to the vacancy
created on Cs _appointnent as a nenber of the Boundary
Di sputes Tri bunal;

(iv) /awards nmade by A and B after the services of C
ceased to be available, and awards nade after the 20th
February, 1950, by A, B and C were not nmade by a Tribuna
duly constituted under the Act and were voi d;

(v) since the two remaining nenmbers were not a duly
constituted Tribunal and the duty to work and deci de was the
joint responsibility of all the three nmenbers who originally
constituted the Tribunal, the matter was one 01 absence of
jurisdiction and not a nmere irregularity in-the conduct of
proceedi ngs, and the defect coul d not be cured by acquies-
cence or estoppel
382

Per FAZL ALI and PATANJALI SASTRI JJ. (contra)--There
was a 'vacancy’ within the neaning of Sec. 8 of the Act when
the services of C were placed at the disposal of the ' Bound-
ary Disputes Tribunal, which provided an occasion for the
CGovernment to exercise the discretion vested in it under
Sec. 8 of the Act to fill up the vacancy or not. The fact
that the Governnent decided not to fill wup the /vacancy,
could not render the Tribunal an inmperfectly constituted
Tribunal, and the proceedings could validly be continued
before the Tribunal in spite of the vacancy. Further, since
the vacancy was a tenporary one and was not filled up, C did
not cease to be a nenber of the Tribunal and could therefore
rejoin it as soon as he was free fromthe duties of his new
office. Even if it be assunmed that it was necessary for the
Covernment to nmamke an appoi ntnent under Sec. 8 (1), the
requirenments of that section were conmplied wth, ~when C
joined under the orders of the Government and that fact was
also notified by the Government on the 20th My, 1950.  Rule
5 of the Industrial D sputes Rules applies only when a
Tribunal is initially constituted. 1t does not apply to
appointnents to fill vacancies.

Per MUKHERJEA J.--An Industrial Tribunal can be 'consti-
tuted only in accordance with the provisions of Sec. 7 of
the Industrial Disputes Act and unless a Tribunal is proper-
ly constituted, it cannot be invested with jurisdiction to
adjudicate on industrial disputes. Under sub-sec. (2) of
Sec. 7, the nunber of nenbers constituting the Tribunal has
to be deternined by the appropriate Governnent and a change
in the nunber of menbers could be nade therefore only in
pursuance of the provision contained in that sub-section
As Sec. 8 does not lay down that, in case the services of a.
menber of the Tribunal cease to be avail able and the Govern-
nent does not choose to make a new appointnment in his place,
the remai ni ng nenbers should continue to formthe 'tribunal
the constitution or reconstitution of the remaining nenbers
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as a Tribunal could be made only under Sec. 7 of the Act and
as there was n9 notification by the appropriate Governnent
under Sec. 7 constituting the two renaining nenbers a Tribu-
nal under the Act during the absence of C, the proceedings
before these two nenbers and the awards made and signed by
them only during Cs absence were void. But, there was no
necessity for a fresh notification and a fresh constitution
of the Tribunal when the absent nenber returned as the
original notification was still there unaltered and unanend-
ed, and by virtue of this notification alone, the three
menbers would be conpetent to sit as a Tribunal and dis-
charge its duties. The Tribunal was thefore, properly
constituted from the 20th February, 1950, and the awards
nmade by all the three nenbers after that date were not void
for want of jurisdiction in the Tribunal

JUDGVENT:

CIVIL ~ APPELLATE JURI SDI CTI ON: Appeal s by specia
| eave against an Award dated 31st July, 1950,
383
of the All India Industrial Tribunal (Bank Disputes): Civi
Appeals Nos. 35 to 50 of 1951. The facts of the case and
the argunents of Counsel appear in the judgnent.

C. K. Daphtary (R/J. Kolah, with himfor the appellants
in Gvil Appeals Nos. 35, 36 and 37.

Janshedji Kanga (R J. Kolah with hin) for the appel-
lant in Civil Appeal No. 38.

S. Chaudhuri (G C. Mathur, with hin) for the appellants
in Cvil Appeals Nos. 41, 43, 44, 45, 46 and 49.

S. Chaudhuri (S.N. Miukherjee, with-hin) for the appel-
lants in Cvil Appeals Nos. 48 and 50:

R J. Kol ah, for the appellantsin Cvil Appeals Nos. 39,
40 and 42.

Ram Lal Anand (Charan Das Puri, with hin) for the appel -
lant in Civil Appeal No. 47.

A C. Qupta (MM Sen and R K. Banerji, with him for the
respondents in Cvil Appeals Nos. 35, 36, 40, 41, 42, 43 and
44,

MM Sen for the respondents in Cvil Appeals Nos. 37,
39, 45 and 46.

Niren De (B.K Chaudhary with him for the respondents
in Cvil Appeals Nos. 38 and 50.

T.R Bhasin for the respondents in Cvil Appeals Nos. 48
and 49.

M C. Setalvad, Attorney-General for India. Sikri, wth
him for the Intervener (Union of India) in Cvil Appeal No.
as.

1951. April 9. The judgrment of Kania C J, Mehr /Chand
Mahaj an, S. R Das and Vivian Bose JJ. was delivered by Kania
CJ., Fazl Ali, Patanjali Sastri and Miukherjea JJ. delivered
separate judgnment s,

KANIA C. J.--1n these appeals the question whether the
I ndustrial Tribunal (Bank Disputes) had jurisdiction to nake
the awards has been directed by the Court to be tried as a
prelimnary issue. 'the decision depends on the true con-
struction of sections 7, 8, 15 and 16 of the |Industria
D sputes Act. On
384
this question, the agreed statenent of facts shows that by a
notification of the Government of |India dated the 13th June,
1949, the Central Governnent constituted an Industria
Tribunal 'for the adjudication of industrial disputes in
banki ng conpani es consisting of M. K C Sen, chairman, M.
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S.P. Varma and M. J.N Mzundar. A second notification
dat ed the 24th August, 1949, was thereafter issued as
follows :"In exercise of the powers conferred by sub-section
(1) of section 8 of the Industrial Disputes Act, the Centra
CGovernment was pleased to appoint M. N Chandrasekhara
Aiyar as a nenber of the Industrial Tribunal constituted by
the notifications of the Governnment of India in the Mnistry
of Labour dated the lath June, 1949, in the place of M.
S. P. Varma whose services have ceased to be available." The
Tri bunal comrenced its regular sittings at Bonbay from the
12th to the 16th of Septenber, 1949. It thereafter sat at
Del hi and Pat na between the 19th Septenber, 1949, and 3rd
April, 1950. Further sittings were held, at sone of which
M. Mazundar was absent on various dates and M. Chandrasek-
hara Aiyar was absent fromthe 23rd Novenber, 1949, to the
20th of February, 1950, as hi's services were placed at the
di sposal of the Mnistry of External Affairs as a menber of
the 1 ndo-Paki stan Boundary Disputes Tribunal. Between the
23rd Novenber, 1949, and 20th February 1950, M. Sen and M.
Mazundar ' together sat at several places and nade certain
awards. Those awards have been accepted by the Governnent
under section 15 of the ~Act and published in the Gazette as

the awards of the Tribunal.~ The Tribunal held its sittings
in Bombay to hear ‘general issues from the 16th January,
1950, and concluded themon the 3rd April, 1950. In the

agreed statenent of facts, it is stated that the services of
M. Chandrasekhara Aiyar were not available to the Tribuna
from the afternoon of 23rd Novenber, 1949, to the forenoon
of 20th February, 1950. From the 16th January, 1950, up to
20t h February, 1950, several matters, particularly including

15 itenms covering, inter alia, |Issues 1, 2, 3, 4, 15, 23,
27, 28, 33, 34, 37

385

and dealing with the question of the jurisdiction of the
Tribunal in respect of officers regarding banks having

branches in nore than one Province and banks in |iquidation

guestion of retrospective effect to be given to the award,
guestion relating to provident and guarantee fund and al | ow
ances to special categories of worknmen, were dealt with by
the Tribunal. Fromthe notes of the proceedings of the
Tribunal it appears that as nunerous banks and workmen were
parties to the proceedings, sone workmen who had not found
it convenient to attend throughout appeared and put forth
their views in respect of the aforesaid issues and questions
after M. Chandrasekhara Aiyar started his work from the
afternoon of the 20th February, 1950, again by sitting wth
M. Sen and M. Mazundar.

The jurisdiction of the Tribunal of the aforesaid three
persons to make the award is disputed on two grounds: (1)
That when M. Chandrasekhara Aiyar’'s services ceased to be
avai l able, as nentioned in the agreed statement of facts,
the remaining two nenbers had to be re-appointed to 'consti-
tute a Tribunal. (2) That when M. Chandrasekhara  Aiyar
began to sit again with M. Sen and M. Mzundar from the
forenoon of 20th February, 1950, it was inperative to issue
a notification constituting a Tribunal under section 7 of
the Industrial Disputes Act. The argunment is that in the
absence of M. Chandrasekhara Aiyar the two nmenbers had no
jurisdiction to hear anything at all w thout the appropriate
notification and that M. Chandrasekhara Aiyar’'s services
havi ng ceased to be avail able on the 23rd of Novenber, 1949.
he <cannot sit again with the other two nenbers to form the
Tribunal in the absence of a notification under section 7.

In order to appreciate the correct position, it is
necessary to consider the scheme of the Industrial D sputes
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Act. It envisages the establishnment of a Conciliation Board,
a Court of Inquiry and a Tribunal for adjudication. Rel e-
vant portions of sections 5, 6, 7, 8 15 and 16 of the Act
which only are material for the present discussion run as
follows: --

50

386

5. (1) "The appropriate Government nay as occasion
arises by notification in the official Gazette constitute a
Board of Conciliation for pronoting the settlenent of an
i ndustrial dispute.

(2) A Board shall consist of a chairman and two or four
ot her menbers, as the appropriate Governnent
thinks fit.

(3) The chairman shall be an independent person and the
ot her menbers shall be persons appointed in equal nunbers to
represent the parties to the dispute and any person appoint-
ed to represent a party shall be appointed on the recomen-
dation of 'that party:

* * *

(4) A Board, having the prescribed quorum nmay act
notwi t hstanding the absence of the chairman or any of its
menbers or any vacancy in ifs nunber.

Provided that if the appropriate Governnent notifies the
Board that the services of the chairnman or any other nenber
have ceased to be available, the Board shall not act until a
new chairman or nenber, as the case may be, has been ap-
poi nted. "

6. (1) "The appropriate CGovernment may as occasion
arises by notification in the official Gazette constitute a
Court of Inquiry for inquiring into any matter appearing to
be connected with or relevant to an industrial dispute.

(2) A Court nmay consist of one independent person or of
such nurmber of independent persons as the appropriate
CGovernment may think fit and where a Court consists of two
or nore nenbers, one of themshall be appointed as the
chai r man.

(3) A Court, having the prescribed quorum may act
notwi t hstanding the absence of the chairman or any of its
menbers or any vacancy in its nunber.

Provi ded that, if the appropriate Government noti -
fies the Court that the services of the chairnman have ceased
to be available, the Court shall not act until a new chair-
man has been appointed.”

7. (1) "The appropriate Governnent may constitute one
or nore Industrial Tribunals for the
387
adj udi cation of industrial disputes in accordance with the
provi sions of this Act.

(2) A Tribunal shall consist of such number of ~ nenbers
as the appropriate Governnent thinks fit. Were the Tribuna
consists of two or nore nenbers, one of themshall 'be ap-
poi nted as the chairman.

(3) Every nenber of the Tribunal shall be an independent
per son,

(a) who is or has been a Judge of a Hhgh Court or a
District Judge, or

(b) is qualified for appointment as a Judge of a High
Court:

Provided that the appointnment to a Tribunal of any
person not qualified under part (a) shall be nmde in consul -
tation with the High Court of the Province in which the
Tribunal has, or is intended to have, its usual place of
sitting."

8. (1) "If the services of the chairman of a Board or
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the chairman or other menber of a Court or Tribunal cease to
be available at any tine, the appropriate Governnent shal
in the case of a chairman, and nay in the case of any other
menber, appoint anot her independent person to fill t he
vacancy, and the proceedi ngs shall be continued before the
Board, Court or Tribunal so reconstituted.

(2) Were a Court or Tribunal consists of one person
only and his services cease to be available the appropriate
Government shall appoi nt another independent person in his
pl ace, and the proceedings shall be continued before the
person so appoi nt ed.

(3) Were the services of any menber of a Board other
than the chai rman have ceased to be avail able, the appropri-
ate Governnment shall appoint in the manner specified in
sub-section (3) of section'5 another person to take his
pl ace, and the proceedi ngs shall be continued before the
Board so reconstituted.”

15.7 (1) "Were an industrial dispute has been referred
to a Tribunal for adjudication, it shall hold its proceed-
i ngs expeditiously and shall, as soon as
388
practicable on the conclusionthereof, subnit its award
to the appropriate Governmnent.

(2) On receipt of such award, the appropriate
Government shall by order in witing declare the
award to be binding:

* * *

(4) Save as provided in the proviso to sub-section (3)
of section 19, an award declared to be binding under this
section shah not be called in question in any manner."

16. "The report of ‘a Board or Court and the award of a
Tri bunal shall be in witing and shall be signed by all the
nmenbers of the Board, Court or Tribunal, as the case may be:

Provided that nothing in this section shall be deened to
prevent any nenber of the Board, Court or Tribunal @ from
recording a minute of dissent from a report or award from
any recomrendation nmde therein."

Confining our attention to the aspect of absence of
nmenbers at the sittings of the different bodies and what
results follow therefrom it is clear that under section 5
(4) when a nenmber of a Board of Conciliation is -absent _or
there is a vacancy, the Board is permtted to act, notwth-
standing such absence, provided there is the prescribed
guorum  Such quorumis fixed by the rules franed under the
Act. According to the proviso to this sub-section however,
if the appropriate Government notifies the Board that the
services of the chairman or any ot her nenber have ceased to
be available, the Board shall not act until a new chairnman
or a nmenber, as the case may be, has been appointed. Read-
ing these two parts together, it is therefore clear that a
distinction is drawn between the situation arising from the
absence of the chairman or any of its nenbers and a vacancy
in the Board, and the position when the Government has
intimated that the services of a chairman or nenber  have
ceased to be available. The words "having the prescribed
quorum’ put a further limtation on the right of the
389
remai ni ng nenbers of the Board to act, when all of them are
not acting together. The proviso thus nakes it clear that
when the services of a chairman or menber have ceased to be
avai l able and that fact has been notified to the Board by
the appropriate Governnment, the remaining nenbers have no
jurisdiction to act in the name of the Board. Thus all the
contingencies of tenporary or casual absence, as well as
per manent vacancy, and the contingency of the chairman or a
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nmenber’s services having ceased to be available are con-
tenmpl ated and provided for. In the sane way and in the sane
terns, provisionis nmade in respect of the Court of In-
quiry in section 6 (3). The provisions as regards the
Tribunal are found in section 7. No other section deals
with the establishment of the Tribunal. The first clause
enmpower s the appropriate Governnment to constitute one or
nore industrial tribunals having the functions allotted to
it under the Act. Sub clause (2) provides that a Tribuna
shal |l consist of such nunber of nenbers as the appropriate
CGovernment thinks fit. This clause therefore authorizes
the appropriate Governnent to fix the nunmber of nenbers
which wll constitute the Tribunal. Sub-clause (3) and the
proviso deal wth the qualifications of individuals to be
menbers w th which we are not concerned. Although in this
section there is no provision |like sections 5 (1) and 6 (1)
requiring a notification of the constitution of the Tribuna
in the official Gazette, the deficiency is nmade up by rule 5
of the Industrial Disputes Rules; 1949, framed by the Gov-
ernment - under section 38 of the Act. The rule provides that
the appointnent of a Board, Court or Tribunal "together with
the names of the persons constituting the Board, Court or
Tribunal’ shall be notified in the official Gazette. It is
therefore obligatory on the appropriate Government to notify
the conposition of the Tribunal and al so the names of the
persons constituting the same. 1In respect of a Tribuna
which is entrusted with the work of adjudicating upon dis-
putes between enployers and enpl oyees which have not been
settled ot herw se, this provision
390
s absolutely essential. It cannot be left in ‘doubt to
the enployers or the enployees as to who are the  persons
aut horized to adjudicate upon their disputes. This'is also
in accordance with notifications of appointnents of public
servants discharging judicial or quasijudicial functions.
The inportant thing therefore to note is that the nunber
form ng the Tribunal and the hanes of the nenbers have both
to be notified in the official Gazette for the proper and
valid constitution of the Tribunal

It is significant that there is no provision correspond-
ing to section 5 (4) or 6 (3) in section 7. Section 15  of
the Act provides that when an industrial dispute has been
referred to a Tribunal for adjudication, it shall hold its
proceedi ngs expeditiously and as soon as practicable and  at
the conclusion thereof submt its award to the ~appropriate
CGovernment. It is thus clear and indeed it is not disputed
that the tribunal as body should sit together and the award
has to be he result of the joint deliberations of all nmem
bers of he Tribunal acting in a joint capacity. Section 16
requires that all nenbers of the Tribunal shall sign he
awar d. This again enphasizes that the function  of the
Tribunal is joint and it is not open to any nenber to re-
frain fromsigning the award. |If the award is not signed by
all  menbers it will be invalidis it will not be the award
of the Tribunal

In the light of the provisions of section 7 the question
arising for consideration is, what was the duty of the
CGovernment when the services of M. Chandrashekhara Aiyar
ceased to be available. The two tel egrams exchanged between
M. Sen and the Governnment show that the Governnent took the
view that a vacancy had occurred and they did not think of
filling it up at the time. |In the first place, on the true
construction of the Act, was it not obligatory on the Gov-
ernment to notify to the contesting parties that it had
decided not to fill up the vacancy ? Is it open to them to
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| eave the parties in doubt in respect of a Tribunal entrust-
ed with the work of adjudicating upon very inportant dis-
putes between parties ? In our opinion, the whole

391

schenme of the Act leads to the conclusion that the Govern-
ment rmust notify its decision as to what it desired to do,

i.e., whether it intended to fill up the vacancy or not and
thereupon notify what nmenbers were going to constitute the
Tribunal. W are led to that conclusion because a Tribuna

of three consisting of M. Sen, M. Mizundar and M. Chan-
drasekhara Aiyar is a different tribunal from one consisting
of two, viz., of M. Sen and M. Mazundar only.

In this setting, it is next necessary to consider the
words of section 8 on which strong reliance is placed on
behal f of the respondents. The marginal note of that sec-
tion is "filling of vacancies ". The section deals with the
Board, the Court and the Tribunal in its clauses. Under
sub-section (1), the Legislature clearly contenplates that
when the services of a nenber cease to be available at any
time there wll arise a vacancy. This sub-section deals
with the situation in three stages. The first question is,
have the services of a menber (and this includes, for the
present discussion,. a chairman)ceased to be available ? |If
so, the vacancy having thus arisen, the next question is,
what can be done /by the appropriate Government ? |If the
vacancy is filled up by nmaking the appointnment, the fina
guestion is, how the proceedings shall go on before the
Board, Court or Tribunal so reconstituted ? It was argued on
behal f of the respondents that it was for the appropriate
Government alone to pronounce whether the “services of a
nmenber had ceased to be available at any tine and that was
not a matter for the decision of the Court. I'n our opinion
what is left to the option of the Governnent is, in case of
the services of a menber ceasing to be avail able, to appoint
or not to appoint. Those stages having passed, the appro-
priate Governnent, under the section, is obliged to  appoint
another person to fill the vacancy, if the vacancy i's creat-
ed in respect of a chairman. I n respect of the vacancy of a
menber’s post, the Government is given the option to appoint
or not to appoint another person. The concluding words of
the sub-section "so reconstituted"” clearly relate only to
the contingency of
392
the CGovernment meki ng the appoi nt nent of anot her independent
person in the vacancy. The concluding part of ~ that sub-
section provides for the continuance of the proceedings
before the body so reconstituted. Subsection (2) also pro-
vides that where a court or tribunal consists only of. one
person and his services have ceased to be available, on the
appoi ntnent of another independent person the proceedings
shall be continued before the person so appointed- and it
will not be necessary to start the proceedings from the
begi nning before that person. Section 8 (3) provides for
the contingency of the services of a menber of a Board not
being available. It requires the appropriate Governnent to
nake the appointment as provided in section 5 (3) and fur-
ther provides that notw thstanding the inclusion of a total-
ly new man in that vacancy, the proceedings shall be contin-
ued before the Board so reconstituted. Reading the three
cl auses together, therefore, it is quite clear that the
object of section 8 is to nmake specific provisions in re-
spect of situations when the Governnent nust or does fill up
vacancies in the event of the services of a menber or chair-
man not being avail able and the consequences of a totally
new man filling up the vacancy. As we read the Act, that is
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the total object and intention of this section. It does not
contenpl ate the consequences of the Governnent not naking an
appoi ntnent where it has the option not to do so. The
enphasis on the words "so reconstituted’’ in sub- sections
(1) and (3) and the concluding words of each of those
clauses clearly bear out this intention of the |egislature.
It was argued that although no provision is nmde in
section 8 (1) about what is to happen if the Governnent did
not fill up the vacancy, it is inplied that in that event
the remaining menbers can continue the work. W are unable
to accept that argunent. In the first place, as pointed out
above, the object of section 8 is to provide in what cases
vacancies nust be filled up and how t he proceedi ngs should

continue on the vacancy being filled up. It does not dea
at all with the situation arising fromthe not filling up of
t he
393
vacancy by the Government. In this connection the provi-

sions of 'sections 5 (4) and 6 (a) have been already noted.
When the | egislature wanted to provide that in spite of the
tempor ary -absence or pernanent vacancy the renai ni ng nenbers
shoul d be authorised to proceed with the work they have nade
express provision to that effect. |If in the case of a Board
or Court of Inquiry, neither of which is adjudicating any
di sputes, such a/ provision was considered necessary to
enabl e the remmi ning nmenbers to act as a body, we think that
the absence of such provision in respect of - the Tribunal
whi ch adjudi cates on the disputes and whose ‘quasi-judicia
work is admittedly of a joint character and responsibility
leads to the irresistible conclusion that inthe absence of
one or nore nmenbers the rest are not conpetent to act as a
Tribunal at all. Again the provisos to sections 5 (4) and 6
(3) are inportant. Under those provisos when the Governnent
intimates to the remaining nmenbers that the services of one
"have ceased to be avail abl e" the rest have no right to act
as the Board or Court. It appears-under the circunstances
proper to hold that in respect of ‘a Tribunal when the serv-
ices of a nmenber have ceased to be available, the rest by
thensel ves have no right to act as the Tri bunal

The question which we have got to consider can be divid-
ed in tw stages. On the appointnment of M. Chandrasekhara
Ai yar as a nenber of the Boundary Tribunal, did his services
cease to be available within the neaning of section 8, and
thereby was a vacancy created? The parties have put before
us only two tel egrans exchanged between the chairman and M.
Mazundar on the one hand and the Central CGovernnent on the
other, to reach our conclusion about the situation arising
from M. Chandrasekhara Aiyar joining the Boundary Tri bunal
Certain Governnent notifications published 'in May and June,

1950, i.e., over three or four nonths after M. Chandrasek-
hara Aiyar finished his work on the Boundary Tribunal, have
been put before us, but in our opinion these

394

ex post facto notifications cannot help us in deciding the
i mportant question under section 8. It is obvious that, on
the date the appointnent of M. Chandrasekhara Aiyar as a
nmenber of the Boundary Tribunal was nade, it could not have
been known how | ong that Tribunal would take to conplete its
wor k. In any event, the evidence put before us as of that
date does not show that the appointnment was for a short
time. The Boundary Tribunal’s work may have lasted for a
nonth or a year. Having regard to the wurgency and the
necessity of quick disposal of industrial disputes recog-
nised in section 15, the deputation of a nenber of such a
Tri bunal to another Tribunal, whose work may be of an indef-
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inite duration, obviously nmakes the services of the nenber
cease to be available to the Industrial Tribunal within the
neaning of section 8 so as to bring about a vacancy. The
| ater statement in the Government notification of May, 1950,
that M. Chandrasekhara Aiyar's services were lent to the
External Affairs Mnistry "fromthe 23rd of Novenber, 1949,
to the 20th of February, 1950, " appears to be nore a noti -
fication for the purpose of the Accountant-Ceneral and the
Audit departnments of the Governnent than a disclosure of the
m nd of the Governnent when the appoi ntnent was made on the
23rd of Novenber. When M. Sen, as chairman, and M. Mazum
dar held their first sitting in the absence of M. Chandra-
sekhara Aiyar, an objection was raised about the constitu-
tion of the Tribunal. Thereupon M. Sen and M. Mazundar
conveyed to the Governnent what had happened at the meeting.
The CGovernnent was therefore clearly faced with the problem
as to what it wanted to do. The reply telegram from the
CGover nmrent. asked M. Sen and M. Mazundar to go on with the
pr oceedi ngs. It further stated that the Governnent m ght
fill up the vacancy |ater on. The question for considera-
tionis, what is the effect of this telegramof the Govern-
ment ? In the light of the provisions of section 8 that
tel egram can only nean that the Governnment had deci ded not

to fill up the vacancy. 1f a vacancy had occurred they had
to nake the appointnment or state that they wll
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not do so. They cannot defer their decision-on the question
of filling up the vacancy and in-the interval direct the

remai ning menbers to go on with-the reference. « That seens
to us to be the correct position because the fundanmenta
basis on which the Tribunal has to do its work-is that al
nmenbers nust sit and take part in its proceedings jointly.
If a nmenber was casually or tenporarily -absent owing to
illness, the remaining menbers cannot have the power to
proceed with the reference in the name of the Tribunal
having regard to the absence of any provision |like section 5
(4) or 6 (3) in respect of the tribunal. The Governnent had
notified t he constitution of this Tribunal by “the two
notifications summarized in the earlier part of the judg-
ment and thereby had constituted the Tribunal to consist of
three nmenbers and those three were M. Sen, Chairman, M.
Mazundar and M. Chandrasekhara Aiyar. Proceeding wth
the adjudication in the absence of one, underm nes the basic
principle of the joint work and responsibility of the Tribu-
nal and of all its nenbers to make the award. Mreover, in
their telegram the Governnent had not suggested that no
vacancy had occurred. |ndeed, they recogni sed the fact of a
vacancy having occurred but stated that they mght nmake the
appoi ntnent later on. If those words are properly construed,
wi thout any outside considerations, it is clear that the
Covernment intended that the remai ning two nenbers- of the
Tri bunal should proceed with the adjudication as a Tribunal
This direction in fact was accepted and the two nenbers
proceeded with the reference and made certain awards. Those
awards were sent to the Governnent under section 15 (2) -and
the CGovernment by its order declared the awards to be bind-
ing, and published themin the official Gazette. Those
awards are signed only by M. Sen and M. Mzundar. Reading
those awards with the notifications and the provisions of
sections 15 and 16 it is therefore clear that between 23rd
Novenber, 1949, and 20th February, 1950, the Governnent
""intended" the tribunal to consist only of M. Sen and M.
Mazundar. |t was not and
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cannot be seriously disputed that in the event of the Gov-
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ernment deciding to fill up the vacancy, a notification had
to be issued. The question is, why and under what rule ?
The answer clearly is that they had to do it because of rule
5. The reason why intimation of a new man formng a nenber
of the Tribunal has to be publicly given, in our opinion,
applies wth equal force when a tribunal initially consti-
tuted of three persons, viz., M. Sen, M. Mazundar and M.
Chandrasekhara Aiyar, 1is, by the Governnent decision, as
from a certain date, to be a tribunal of M. Sen and M.
Mazunmdar only. The word "reconstituted" is properly used in
section 8 because when a new menber is introduced in the
panel so far performing its duties, it is a reconstitution
but the words of section 8 do not exclude the obligation on
the Government to issue a notification under rule 5 when
there is not a reconstitution, but a new constitution of the
Tri bunal . The CGovernment, however, did not give effect to
its intention by issuing a fresh notification under section
7. Therefore, when the services of M. Chandrasekhara Aiyar
ceased' to be available and they decided that another inde-
pendent  person was not to be appointed to fill the vacancy,
there arose the situation when only two nenbers constituted
the Tribunal and for the constitution of such Tribunal no
notification under section 7 of the Act was issued. To
enabl e such a Tribunal of two persons to function, under the
provi sions of the Act, a notification under section 7 of the
Act, in our opinion, was absolutely essential. The work of
the two nenmbers in the absence of such a notification cannot
be treated as the work of a Tribunal “established under the
Act and all their actions are w thout jurisdiction.

It was argued on behal f of the respondents that when
M. Chandrasekhara Aiyar left for the Boundary Tribunal
there arose a tenporary absence which it w, as not necessary

to fill up and the remaining two nenbers had jurisdiction
under the Act to proceed with the adjudication. 'In our
opi nion, this contention cannot be accepted. In the first
place, in the agreed statement of facts, it is not stated
that there was any tenporary
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absence. Again, as we have pointed out the Governnent 'by its
tel egram of the 29th of Novenber accepted the position that
a vacancy had occurred and no question of tenporary absence
therefore arises for our consideration. An-analogy sought to
be drawn between the tenporary absence on | eave or on~ depu-
tation of a Judge is msleading having regard to the fact
that wunder section 7 the Governnent has to decide at the
initial stage how many nenbers and who will constitute the
Tri bunal and have to notify the same. That step havi ng been
taken, it is not within the power or conmpetence of. the
Government to direct a few nmenbers only of such Tribunal to
proceed with the adjudication for however short or long tine
it be. 1In our opinion, section 8 has no application to that
situation. In this connection, it may be useful to ' notice
that wunder rule 12 it was provided that "when a Tribuna
consists of two or nore nmenbers, the tribunal my, with the
consent of the parties, act notwi thstanding any casua
vacancy in its nunber ...... "This rule clearly shows that
even when there was a casual vacancy and the remaining
menbers desired to proceed with the work they could do so
only with the consent of the parties. This rule franmed under
section 38 of the Act strongly supports the contention that
if the Act inpliedly gave power under section 8 to the
remaining two nenbers of the Tribunal to act, as contended
on behal f of the respondents, there was no necessity at al

for making this rule. Although this rule was repeal ed on the
3rd of Decenber, it was in operation when the services of
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M. Chandrasekhara Aiyar ceased to be available to the
Tribunal as fromthe 23rd of November. If in the case of
tenmporary absence, the consent of the parties was essentia
to enabl e the renmining nenbers to act, it certainly follows
that the objection to their working as a ’'tribunal when

there is no consent and the absence is not casual, but is
due to the services of one of the nmenbers having ceased to
be available, is fatal. It follows therefore that al

awards nade by M. Sen and M. Mazundar, after the services
of M. Chandrasekhara Aiyar ceased to be avail able, were
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not made by a tribunal duly constituted under section 7 and
those awards are therefore void.

It was contended that by directing M. Chandrasekhara
Aiyar to work again as a nenber of the Banks Tribunal in
February, 1950, the Covernnent had filled up the vacancy
under section 8. 1n our opinion this position cannot be
supported on the adm tted facts. As regards filling up of a
vacancy under section 8, we have already noticed that by
directing the renmai ning two nenbers to proceed with the work
and by notifying their awards as the awards of the Tribuna
the Governnment nust be considered to have intended not to

fill up the vacancy.  Again, the later notification pub-
lished in June, 1950, does not even state that M. Chandra-
sekhara Aiyar was appointed a nenber of the Tribunal "in any

vacancy." The word used there is "resuned" suggesting there-
by that he had gone out for the tinme being but had started
the work again. Under the circunstances and iin the absence
of any other evidence, we are unable to consider the fact of
M. Chandrasekhara Aiyar sittingalong with the two nenbers
fromand after the 20th February, 1950, as an appointnent by
the CGovernnment in the vacancy created by his appointnent to
the Boundary Tribunal in Novenber, 1949.

At one stage it was suggested that the menbers | of the
Tri bunal coul d del egate their work to a few menbers only and
the award can be supported in that way. Apart from the
guesti on what work could be so delegated, it was ascertai ned
that the Rule permitting delegation was first published on
3rd Decenber, 1949, and as M. Chandrasekhara Ai yar had gone
to his work on the Boundary Tribunal on 23rd - Novenber, no
del egation in that manner was possi bl e. Mreover, the state-
ment of facts nor the award of the three persons suggests
that there was any del egation of work by the Tribunal “in the
matter of the general issues to sone nmenbers only. ~Nor was
any report nmade to or considered by the full Tribunal as
required by the rule.

The next question to be considered is the effect of M.
Chandr asekhara Aiyar sitting with the two
399
nenbers of the Tribunal after 20th February, 1950, The
record shows that the two nenbers considered nost- of the
general issues raised in respect of the banks at many | neet-
i ngs. The nature and volunme of the work done by them during
this interval has been summarized in the earlier part of the
judgrment. It is not contended that on M. Chandrasekhara
Ai yar comencing to sit again with the other two nmenbers on
and fromthe 20th February what had happened in his absence
was re-done or re-heard. M. Chandrasekhara Aiyar along
with the other two nenbers continued to work fromthe point
wor k had proceeded up to 19th February, 1950, and the award
which is put before us is signed by all the three of them
i.e., onthe footing that all the three of them were nenbers
of the Tribunal. It was suggested that M. Chandrasekhara
Aiyar should be treated as having renained throughout a
menber of the Tribunal of three and that he resumed work




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 31

after a tenporary absence between Novenber, 1949, and Febru-
ary, 1950. In our opinion, this position is quite unsupport-
able. Wen the services of M. Chandrasekhara Aiyar ceased
to be available to the Tribunal in Novenber, 1949, and the
CGovernment accepted the position that a vacancy had oc-
curred, M. Chandrasekhara Aiyar ceased to be a nenber of
the Tribunal of three as constituted under the GCovernnent
notification of June, 1949. Thereafter M. Chandrasekhara
Ai yar never becane a nenber of the Tribunal as he was never
appoi nted a nenber before he signed the award. No notifica-
tion making such an appoi ntment under section 7 read’” wth
section 8 of the Act has been even suggested to exist. In
the circunstances, the position in |aw was that M. Chandra-
sekhara Aiyar ceased to be a nmenber of the Tribunal of three
as originally constituted, that no new Tribunal of two was
legally constituted and that, having ceased to be a nenber
of the tribunal of three, M. Chandrasekhara A yar could not
resume duties as a nmenber of the Tribunal of three w thout a
fresh ' constitutionof a Tribunal of three. The result is
that all the interimawards purported to be made by M. Sen
and M. Mazurndar as
400
wel |l as the final awards nade by the three nust all be held
to have been made wi'thout jurisdiction. It seems to us that
the only way in which the Governnent could have put natters
right was by a notification issued in February, 1950, con-
stituting the tribunal as a fresh Tribunal of three nenbers
(and not by proceeding as if a vacancy had been filled up on
20t h February, 1980, under section 8) and the three nmenbers
proceeding wth the adjudication de novo. Even if the con-
tention of the respondents that M. Chandrasekhara Aiyar
continued throughout a menber of the tribunal were accepted,
in our opinion, the appellants’ objectionto the jurisdic-
tion of the three persons to sign the award nmust be | uphel d.
Section 16 which authorizes themto sign is preceded by
section 15. Unless they have conplied with the provisions
of section 15, i.e., unless all (the three have heard the
nmatter together, they have no jurisdiction to make 't he award
in ternms of section 18 and have therefore also no jurisdic-
tion to sign the award under section 16. In any view of the
matter the awards are therefore w thout jurisdiction

It was suggested that-his signature on the award could
be treated as surplus. In our opinion, this argument re-
quires only to be stated to be rejected. It is not -and
cannot be disputed that M. Chandrasekhara Aiyar took active
part in the deliberations and in the proceedings after 20th
February, 1950, and naturally discussed and influenced the
decision of the other two nmenbers of the Tribunal by  such
di scussions. This is not a case where an outsider was /con-
sulted by the nenbers of a Tribunal and thereafter the
nenbers came to their own independent deci sion: It is
obvious that for making the award all the three persons
wor ked together and were jointly responsible for the result-
ant award. The argunent of surplusage therefore nust fail
In this view of the matter, the final award put before the
Court is clearly without jurisdiction and the appellants’
contention nust be upheld.

The final contention that the sittings in the interva
constituted only an irregularity in the proceedi ngs
401
cannot again be accepted because, in the first place, an
obj ection was rai sed about the sitting of the two nenbers as
the Tribunal. That objection, whether it was raised by the
appel l ants or the other party, is immterial. The objection
havi ng been overrul ed, no question of acqui escence or estop-
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pel arises, Nor can consent give a court jurisdictionif a
condition which goes to the root of the jurisdiction has not
been performed or fulfilled. No acqui escence or consent can
give a jurisdiction to a court of limted jurisdiction which
it does not possess. In our opinion, the position here
clearly is that the responsibility to work and decide being
the joint responsibility of all the three nenbers, if pro-
ceedings are conducted and di scussions on several genera
i ssues took place in the presence of only two, followed by
an award made by three, the question goes to the root of the
jurisdiction of the Tribunal and is not a matter of irregu-
larity in the conduct of those proceedi ngs. The absence of a
condition necessary to found the jurisdiction to nmake the
award or give a decision deprives the award or decision of
any conclusive effect. The distinction clearly is between
the jurisdiction to decide nmatters and the anbit of the
matters to be heard by a Tribunal having jurisdiction to
deal with the same. In the second case, the question of
acqui escence ~or irregularity may be considered and over-
| ooked. When however the question is of the jurisdiction of
the Tribunal ~to nmake the award under the circunstances
summari zed above, no question of acqui escence or consent
can affect the deci sion.

It was contended that under section 8 the contingency of
the Governnent not filling up a vacancy is clearly visual-
ized. It is also provided in the section that in the event
of a vacancy the Governnment may fill it up by appointing a
new nman and in such a case the proceedings need not start
afresh. It was argued that nothi'ng nore had happened in the
present case and therefore no question of invalidity of the
awards arises. W are unable to accept these -contentions.
In the first place, when Governnent decides not to fill up
402
a vacancy its decision has to benotified. It is not a
matter of the Governnent’s internal adm nistration where the
officers can work under departnmental orders. Mdreover it
should be noticed that when the services of a nmenber cease
to be available and that fact is conveyed to the rest of the
nmenbers under sections 5 (4) and 6 (3), the rest have no
right to act as a Body at all. The wordi ng of section 7 or
8, in our opinion, does not permt the remaining nenbers of
a Tribunal to have a higher right in the absence of a proper
new notification issued under section ? of the Act. As
regards the second Contention, it should be noticed that the
CGovernment is given the option to nmake an appoi ntnent when a
vacancy occurs, and section 8 provides that if a newnan is
appointed in the vacancy the proceedi ngs need not start de
novo. That however does not nean that the Government . nust
appoint a man in every case of vacancy and the " proceedi ngs

nmust go on without commencing the same afresh. It ~appears
that the option is left to Governnent having regard to the
stage to which the proceedings nay have reached. Suppose
only after some prelimnary work of a data finding nature is
done a vacancy occurs, the Governnent may well think  of

appointing a new man as it may not be considered necessary
to start the proceedings afresh. On the other hand, if the
work has progressed considerably the Governnent may not

think it just and proper to fill up a vacancy by bringing
in a new nman, as by doing so they wll in effect permt
the work of the Body being done in two parts, viz., the

first with tw nen and the second with three nen. These
consi derati ons enphasize the inportance of the Governnent
making wup its mind to fill up or not to fill up a vacancy
when it occurs. It cannot keep its decision in abeyance and
at one stage intend to proceed on the, footing that the
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vacancy is not filled up and later on after considerable
work is done by the remaining nmenbers change its mnmind and
proceed to act on the footing that a vacancy has continued
and fill up the sanme after sonme nonths.
403

On the admitted principle that the work of the Tribunal
which is of a quasi-judicial nature, is one of joint respon-
sibility of all its menbers, section 8 provides exceptions.
The Legi sl ature having thus fixed in that section the linmts
of the exceptions, the linmts have to be strictly observed
and it is not within the conpetence either of the Tribuna
or the Government to extend the limts of those exceptions.
In our opinion, the incidents in respect of the sittings and
work of this Banking Tribunal, as nentioned above, do not
fall withinthe linmts of the exceptions and therefore the
awar ds nust be consi dered as made w thout jurisdiction

In our opinion, therefore, the awards made and si gned by

Messrs. Sen and Mazundar and by all the three persons are
wi thout jurisdiction and the contention of the appellants on
this issue nust be accepted.

FAZL ALl J.--The questions which thi's Bench is called upon
to decide arise upon the follow ng facts.

By a Notification dated the 13th June, 1949, the Govern-
ment of India constituted a Tribunal for the adjudication of
i ndustrial disputes in Banking Conpanies, consisting of M.
K.C. Sen (Chairman), M. S.P. Varma and M. Mjundar (Mem
bers). Subsequently, M. Chandrasekhara Ai yar was appoi nted
a nmenber of the Tribunal in the place of M. Varma, whose
services had ceased to be available: On the 13th June, 1949,
the Government referred to the Tribunal the disputes between
a nunber of Banki ng Conpani es and their enployees, and the
Tri bunal consisting of the chairman and 2 nmenbers comenced
hearing themon the 12th Septenber, 1949. I'n November, 1949,
the services of M. Aiyar were placed at the disposal of the
Departnent of External Affairs of the Government of India
and he was appoi nted a nmenber of the |Indo-Pakistan Boundary
Di sputes Tribunal, with the result that during his absence
which covered’ a period of nearly 3 nonths beginning from
the 23rd
404
Noverber, 1949, and ending on the 20th February, 1950, the
proceedings were continued before the chairman and the
remai ni ng nenber, and certain interimawards were al so made
during this period. M. Aiyar rejoined the Tribunal on the
20th February, 1950, and ultinmately all the 3 nenbers made
and signed an award on the 31st July, 1950, which was pub-
lished in the Gazette of India on the 12th " August, 1950.
The main point raised in these appeals is that this award is
without jurisdiction. 1In sone of the appeals, it is  also
contended that sonme of the interim awards, nanely /those
given by the chairman of the Tribunal and M. Mjundar on
the 5th January, 25th January, 20th February and 22nd Febr u-
ary, 1950, in the case of the Inperial Bank of India, the
Ll oyds Bank and the Punjab National Bank, were also wthout
jurisdiction. Briefly, the argunent advanced on behal f of
the appellants is that the Industrial Disputes Act, 1947,
did not pernmit either of the following courses, firstly,
that 2 nenbers of the Tribunal, which originally consisted
of 3 nenbers, should deal with any of the controversies
between the parties in connection with the disputes referred
to the Tribunal, and secondly, that a nmenber who had |Ieft
the Tribunal in the mdst of the hearing should rejoin and
i nfl uence the decision of the other nenbers in regard to the
matters whi ch he had not heard.

These contentions, however plausible they may appear at
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the first sight, especially when we consider them in the
light of our notions of judicial procedure to be followed in
courts of law, will, in ny opinion, be found to be without
much substance, on cl ose examination, once we realize that
the Industrial Tribunal, though it has all the trappings of
a court of law, is not such a court and has to follow its
own procedure which has to be determ ned by the provisions
of the industrial Disputes Act and the rules franed by the
CGovernment thereunder. The determination of the questions
raised before wus will depend mainly upon the proper con-
struction of section 8 (1)of the Act, which runs as follows
405

"8 (1) If the services of the chairman of a Board or of
the chairman or other menber of a Court or Tribunal cease to
be avail able at any tinme, the appropriate Government shall
in the case of a chairman, and may in the case of any other
menber, appoi nt- another independent person to fill the
vacancy, ~and-the proceedings shall be continued before the
Board, Court or Tribunal so reconstituted ."

One of the questions to be decided in construing this
section is, as to the exact neaning of the words "services
cease to be available.” Odinarily, the word "cease" con-
veys a sense of permanency, and therefore the expression
woul d certainly cover cases where the services of a person
have ceased to be avail able pernmanently or for all tinme. But
that word is also sonetines applied to "intermssion of a
state or condition of being, doing or suffering" (see Oxford
Di ctionary), and, anmpong several instances of its being used
in this narrower sense, we were referred to The Queen v.
Evans(1l) which is a case dealing with an English statute in
which the expression "cease to reside” was used so. as to
include a case where the person concerned was away from
Engl and for a period and then returned there. It seens to ne
that the words "services cease'to be available" include
cases where the services are not available for a defined or
undefined period, provided that during that period they are
conpl etely unavail abl e. These words should, | think, be
read with the margi nal note of section 8, which indicates
that they were intended to cover every situation necessitat-
ing the filling of a vacancy. As we are aware, -a vacancy
may be permanent or tenporary, and therefore if the
services of a nenber of a Tribunal are tenporarily placed at
the disposal of another departnent of the Governnment for
perform ng special work, such a case will be covered by the
section. This must necessarily be so, if the nature of the
duties which the nenber is called upon to discharge is such
as to necessitate that particular nenber severing hinself
conpletely fromthe Tribunal during the
(1) [1896] 1 Q B. 228
406
period in which he holds his new office. | find it diffi-
cult to hold that the section was neant to apply only to a
per manent vacancy, and that no-provision whatsoever was rade
for a tenporary vacancy, which is by no neans a matter  of
unconmon occurrence. |t should be noted that in sections 5
and 6 of the Act, the Legislature has been careful to use
the words "vacancy in nunber" which are wi de enough to
i ncl ude cases where, though there is a vacancy, the nmenber-
ship does not cease.

It is comobn ground that in the present case, the
services of M. Aiyar were not available to the Tribunal
while he was enployed as a nmenber of the |ndo-Pakistan
Boundary Disputes Tribunal. It is also not disputed that at
the tinme his services were transferred, it was not known for
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what period his new duties would keep himaway fromthe work
of the Industrial Tribunal. There can be no doubt therefore

that there was a vacancy, which provided an occasion for the
Governnent to exercise the discretion vested in it under
section 8 of the Act.

At this stage it will be relevant to quote certain
correspondence which passed between the chairman of the
Tri bunal and the Governnent soon after M. Aiyar’ left the
Tri bunal . W find that on the 28th Novenber, 1949, the
chairman sent an express telegramto the Labour Mnistry
stating that in the absence of M. Aiyar objections had been
raised to the remaining two nenbers of the Tribunal continu-
ing the proceedings and urging the Mnistry either to ap-
point a substitute or to intimate that the Tribunal could
proceed with two nmenbers during M. Aiyar’'s absence. To
this, the Governnent sent the followi ng reply:-

"Reference your telegram twenty eighth stop Govern-
ment advised that rule twelve is inconsistent with section
eight 'stop rule twelve being deleted through notification
stop Government -advi sed Tribunal can continue proceedings
with remaining two nmenbers stop no formal order or notifica-
tion necessary stop Governnent may fill vacancy | ater date."
407

These two telegrans - indicate that both the chairman of
the Tribunal and the Governnment took the viewthat in the
circunstances of the case, there was a vacancy wthin the
terns of section 8, that under that section- it was open to
the Governnment either to nmake an appointment to fill the
vacancy or not to make an appointnment, and that the proceed-
ings before the Tribunal could continue even'if the vacancy
was not filled. This is quite clear from the concluding
words (which | have underlined) of the telegramsent by the

CGovernment to the chairman of the Tribunal .~ In ny judgnent,
the view taken by the chairman of the  Tribunal and the
Government was perfectly correct. The question involved

here is twofold, namely, (1) whether section 8 applies to a
temporary vacancy; and (2) whether, in case the Governnent
decides not to fill such a vacancy, the proceedings can
continue before the chairnman and the remaining  nenber. |
have already dealt with the first point, and the second
point may al so be now dealt with briefly. In substance, what
section 8 provides is that if the chairman goes out, the
vacancy mnust be filled, but, if a nenber goes out, the
CGovernment may or may not fill the vacancy. It seenms to  ne
to follow fromthis by necessary inplication, that if “there
is a nenber’s vacancy and the CGovernnent decide not to fill
it, the Tribunal will not become an inperfectly constituted
Tribunal. In other words, the proceedings can be continued
before the Tribunal in spite of the vacancy. The argunent
put forward before us on behalf on the appellants was that
in the event of a nmenber’s vacancy, either the Governnent
shoul d make an appoi ntnent at once or the work of the-Tribu-
nal should be suspended until an appoi ntnent is. nade.
These i nferences however do not appear to me to be war-
ranted by the words of the section, firstly because 'if the
section says that the Governnent may or nmay not appoint a
new nmenber, how can we say that the Governnent nust appoint
him and secondly because there is nothing in the section to
show that the work of the Tribunal should remain suspended
indefinitely in the situation with
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whi ch we have to deal. A reference to the correspondi ng Acts
in England and Anerica will show that suspension of work is
generally ruled out in cases of industrial disputes since
they need expeditious settlenment. (See section 3 (b) of the
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National Labour Relations Act of America and section 3 of
the Industrial Courts Act, 1919, of England). The schene of
our Industrial Disputes Act appears to ne to be the sane,
and | think that it will be entirely foreign to that schene
to suggest that the proceedings of the Tribunal should
remain suspended indefinitely. The principle that the pro-
ceedings may continue in spite of there being a vacancy in
nunber, is expressly laid down in sections 5 and 6 of the
Act which govern Boards of Conciliation and Courts of En-
quiry, and is in ny opinion recognized by necessary inplica-
tion in section 8 with reference to proceedings before an
Industrial Tribunal. It was strenuously argued before us
that if the intention of the Legislature had been that the
proceedi ngs before the Tribunal should continue in spite of
a vacancy, an express provision would have been nmmde in
section 8 in the same terns as it has been made in sections
5 and 6. This argument however will not bear close exam na-
tion. /Sections 5 and 6 have been reproduced fromthe Trade
D sputes /Act, 1929, without any verbal change whatsoever,
and it is quite understandable that a provision dealing with
the subject of a prescribed quorumshould expressly state
what woul d be the effect of the absence of the chairman or a
menber when the quorumis conplete. Section 8 on the other
hand, has not been borrowed fromthe old Act, but is a
conpletely new section in which its draftsman has used his
own | anguage and proceeded on the footing that if it was
possible to convey the nmeaning intended to be conveyed in
fewer words, there was no necessity for reproducing the
entire phraseol ogy used in sections 5 and 6. Besides, in the
context in which the provision occurs, thereis no room for
surmsing that the intention of the franer of the section

m ght have been to suspend the work of the ~Tribunal. The
words "the proceedi ngs shall be continued
409

before the Board, Court or  Tribunal so reconstituted"
obviously refer to a situation which arises when anew chair-
man or a new nenber is appointed, but they also show that
the franer of the section nust have assuned that 'the pro-
ceedi ngs before the Tribunal shall continue when there is a
vacancy in nunber and the CGovernnent decides not to fill
it.

The position we have now arrived at is this. There was a
vacancy of an indefinite duration and the Governnment deci d-
ed, as it was conpetent for it to decide, not to fill it for
the tinme being but to let the Tribunal continue the work. In
nmy judgnent, in such circunstances, the proceedi ngs before
the chairman and the remai ni ng menber cannot be said to have
been wi thout jurisdiction

The further question which now arises is, "what would be
the legal effect of M. Aiyar rejoining the Tribunal on the
20th February, 1950?" It is contended on behalf - of the
appel lants that the whole award is vitiated by M. | Aiyar
being brought into the Tribunal at a |ate stage, and the
argunent is put in the follow ng way." The Governnent had
originally appointed a Tribunal consisting of a nenbers.
Granting that a Tribunal of a nenbers can, under section 8
of the Act, becone a Tribunal of 2, how can it again becone
a Tribunal of 3, without the Government acting in strict
conpliance w th the procedure laid down in the section and
wi thout meking a fresh appointnment." The sanme argument was
put alittle nore rhetorically by likening the proceedings
before the Tribunal to a running train and enquiring whet her
it was permissible for one to "junp into and junmp off" the
train as one chose. | must confess that though | have very
carefully considered this argunent | have not been able to
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appreciate its force. In answering the argunment, we have to
bear in mnd that the Legislature has conferred very |arge
powers on the Governnent, and the entire constitution of the
Tri bunal as well as the appointment of its nenbers have been
left to its discretion. Section 7 (2) provides that the
Tri bunal shall consist of such
410
nunber of nenbers as the appropriate Government thinks fit.
Agai n, section 8 (1) provides that the Governnent nay or may
not appoint a nmenmber to fill a vacancy. Under section 9, no
order of the appropriate Government appointing any person as
a nmenber of a Tribunal shall be called in question in any
manner. Under section 38, for the purpose of giving effect
to the provisions of the Act, the Governnent nay make rul es,
and, as far as | can see, there is nothing to prevent the
Government from making a rule fixing the mnimum strength of
the Tribunal for hearing any of the matters before it. Thus,
in a way, the Government is enpowered to constitute as well
as reconstitute the Tribunal, and though it is not expected
to use ‘the power arbitrarily, or unfairly the power is
there. Therefore | ooking at the substance of the matter, as
opposed to nmere technicalities and legal refinements, it
appears to me to be-a sufficient answer to the question
posed on behal f of the appellants to say that, if the going
out and coming in/of M. Aiyar was under the orders of the
Covernment, the proceedi ngs cannot be held to be invalid.
Apart fromthis general answer, | -shall nowtry to dea
with the questionalittle nore closely. As | have already
poi nted out, under section 8, the CGovernment is enpowered

not to fill a menber’s vacancy at all. Now, there appear to
nme at |east two obvious reasons, which nmay induce the Gov-
ernment not to fill the vacancy, nanely, (1) because it

considers that the chairman and the renmining nenber or
menbers are sufficient to carry onthe work of the Tribunal
and (2) because the vacancy being a tenporary one, it con-
siders it unnecessary to introduce a new nmenber and prefers
to await the return of the old nenber. It seens to/ne that
it was the latter alternative that comended itself to the
Covernment in the present case. Here, the vacancy being a
temporary one, M. Aiyar had not ceased to be a nenber of
the Tribunal, and could therefore rejoin it as soon as he
was free fromthe duties of his new office. In such an
event, it was not necessary for the Governnent to
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make any order reappointing himto the Tribunal. He was
still a nenber of the Tribunal and resuned his duties as
such under the orders of the Government. It will, therefore,

be entirely wong to describe himas an intermeddler and to
argue that the proceeding was vitiated by his return to the
Tribunal. There is indeed no difficulty in the present / case
in holding that M. Aiyar joined the Tribunal under the
orders of the Governnment, and we find that the GCovernment
ultimately declared the award, to which he was a party, to
be binding under section 15 of the Act. He was allowed to
resune his duties as nmenber of the Tribunal, and drew his

salary as such fromthe 20th February, 1950, till the
term nation of the proceedings. Such being the facts, it
would be far too abrupt a conclusion to hold that the
entire proceedings are void and the award is bad. One of

the arguments which has been advanced before us agai nst
the wvalidity of the award is that M. Aiyar, though he did
not participate in the proceedings which took place in his
absence, was at |east theoretically able to influence the
deci sion of the renmaining nenbers who had participated in
them But | do not see any basis for this argunent in |aw,
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unless we allow our mnds to be influenced by any precon-
ceived notions of strict judicial procedure followed in a
regular court of law A perusal of section 8 (2) will show
that the Act does not contenplate a ale novo hearing in
those cases where a new menber is appointed by the Govern-
ment in the place of a menber whose services had ceased to
be available. The new nmenber nay join at any stage of the
proceedi ngs, and no party will be heard to say that a nenber
who has not taken part in the earlier proceedings is able to
i nfluence the views of those who had participated in them
How t hen can such an objection be raised in the case of M.
Aiyar, who was famliar with the proceedings and had taken
part in themin the earlier stages.

Wen we therefore examine the facts closely, we find
that in substance nothing has happened in this case which
coul d not have legitimately “happened
412
under section 8 of the Act. Even if we assume that it was
necessary for the Governnent to nake an appoi ntnent under
sub-secti'on (1) of section 8, the requirements of the provi-
sion appear to nme to have been substantially fulfilled in
this case, because M. Aiyar could not have joined the
Tri bunal wi thout giving notice to the Government and wi t hout
obtaining its orders. There can be no doubt that the Gov-
ernment permtted M. Aiyar to join the Tribunal, and I do
not find any substantial difference betweenits directing a
person to participate in the work of ~?the Tribunal and
appoi nting himas a nenber of that Tribunal

Once therefore it is clearly understood that under the
Act, the CGovernnent has been enpowered not only to consti-
tute the Tribunal but also to reconstitute it under certain
ci rcunst ances, the problemwhich is supposed to arise from
the nunerical changes in the conposition of the Tribunal in
guestion should not present any difficulty. | think that
the answer to that problemis to be found within the four
corners of section 8. If there is avacancy within the terns

of that section and the Governnment does not fill it the
Tri bunal of 3 nenbers will evidently become a Tribunal of 2
menbers. But the power of filling the vacancy being ‘vested
in the Governnent, the Tribunal may again become a Tribuna
of a nenbers, as soon as the vacancy is filled. | think
that the Governnent can take its own tinein filling the
vacancy and may allow the work of the Tribunal to goon in
the neantine. Sonetines, the filling of the vacancy may  be

del ayed, because a suitable person is not at once availabl e,
and it may al so be delayed for other conceivable reasons. |
do not see anything in the Act or in section 8 to restrict
the powers of the Government in such a manner ‘as to conpel
it either to fill the vacancy, at once or to |l et the vacancy
remain unfilled for ever. To inport such a condition /would
be placi ng an undue restriction on the power of the  Covern-

nent , whi ch neither the provisions nor the schemre of the
Act justify. The section, as it stands, will also in ny
opi ni on cover
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a case where the vacancy being a tenporary one, the Govern-
ment chooses not to fill it but awaits the return of the old
i ncurmbent .

It was contended that there was no formal notification
made at the proper tinme to furnish evidence of the decision
arrived at by the Government. |In fact, however, a Notifica-
tion was issued by the Governnent on the 20th May, 1950, to
the follow ng effect:

"After relinquishing charge of menbership of the Indo-
Paki stan Boundary Dispute Tribunal, Sri N Chandrasekhara
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Aiyar resuned charge of his duties as Menber of the Al
India Industrial Tribunal (Bank Di sputes) on the 20th Febru-
ary 1950 (forenoon)."

It is argued that this ex post facto notification cannot

| egalize an illegality which had al ready been comm tted. I
do not however appreciate this argunent. In the first
place, there was no illegality conmtted; secondly, the
section does not require any notification; and thirdly, it

is not correct to say that the Notification was issued ex
post facto, as the proceedings had not termnated but were
still going on. The Government can take its own tine for
issuing a Notification, and | amunable to hold that the
Government did not act bona fide in making the Notification
to which | have referred. As | have already stated, the fact
that M. Aiyar joined the Tribunal with the concurrence of
the CGovernment and the Covernment wanted himto continue to
participate in the work of the Tribunal and paid him his
salary ~on that basis, is sufficient conpliance wth the
requirenents of the Act. How the absence of a formal order
or delay in the Notification can have such a far-reaching
ef fect on the proceedi ngs before the Tribunal as to nake the
whol e award void as having been made w thout jurisdiction

is amtter which | find considerable difficulty in appreci-
ating. It seens to me that the objections raised on behalf
of the appellants /are of the nbst unsubstantial character,
and in the absence of any cogent if not conpelling reason to

do so, | cannot pursuade nyself tohold that the wor k
whi ch has been
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acconpl i shed by the Tribunal after nearly a year’s delibera-
tions and peregrinations all over the country at  considera-
ble cost to the public exchequer is so nuch noney and | abour
t hrown away.

In the course of the argunents, we were asked to read

section 8 with sections 7 and 16 | do not find anything in
either of these sections which mlitates against the view
which | have ventured to express, and | do not think that

the provision contained in section 16 that the report of the
Tribunal shall be signed by all the menbers of the Tribunal
nmeans that it should be signed even by those nmenbers who had
not taken part in the proceedings. It really neans that the
award shall be signed by such nenbers as have taken part in
the proceedi ngs and coul d have taken part in themunder the
Act. It should be renenbered that the provision is genera
and applies to the awards nade by the Tribunals-as well as
the Boards and Courts, and it should be read with the provi-
sions contained in sections 5 and 6 which state that a Board
or Court having the prescribed quorummay act notw thstand-
i ng the absence of the chairman or any of its nenbers or any
vacancy in its nunber. It may be that the Tribunal and the
Government could have acted in this case with nore care so
as to avoid the criticisnms directed against the proceedings
of the Tribunal, but I find no sufficient ground for holding
that the proceedings were without jurisdiction

Ref erence was mmde in the course of the argunents to
rules Nos. 5 and 12 framed by the Governnent under section
38 of the Act, which run as follows :--

"5. The appointnment of a Board, Court or Tribuna
together with the nanes of persons constituting the Board,
Court or Tribunal shall be notified in the official CGazette.

12. Where a Tribunal consists of two or nore nmenbers,
the Tribunal may, wth the consent of the parties, act
not wi t hst andi ng any casual vacancy in its nunber and no act,
proceedi ng or determination of the Tribunal shall be called
in question or invalidated by reason of any such vacancy."
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These rul es however have in my opinion no bearing on the
point in dispute. Rule 5, dealing as it does wth the
appoi nt nent of a Board, Court or Tribunal together with the
nanes of persons constituting them refers to a Notification
which the CGovernnent has to make when a Board, Court or
Tribunal is initially constituted under the Act. This was
done in this case, as will appear fromthe award itself.
The rule has no reference to the appointnments nmde under
section 8 of the Act to fill vacancies. | take it that the
CGovernment will, as a matter of practice, issue a notifica-
tion in regard to the appoi ntnents made under section 8, but
the notification wll not be under rule 5 and section 8
itself does not expressly provide for issuing any notifica-
tion. Nor is a notification necessary under section8 in
cases where the CGovernnent decides not to fill a vacancy.
The nere fact that the word 'reconstituted occurs in sec-
tion 8, is not in nmy opinion enough to attract rule 5. Rule
12 which was in force till the 5th Decenmber, 1950, dealt
with a casual vacancy, and provided that on the occurrence
of such a vacancy, the Tribunal my act with the consent of
the parties. This rule had nothing to do with the vacancy
caused by the services of a chairman or a nenber ceasing to
be available, which is dealt with in section 8. At the
first sight, it nmay appear that if the consent of parties
was necessary in the case of a casual vacancy for continu-
ing the proceedings, it may al so be necessary for continuing
t he proceedi ngs under section 8 of the Act when no appoint-
ment is made. In ny opinion, however, no such inference can
be drawn fromrule 12. Under that rule, the proceedings
could go on without the Governnent being infornmed, but as to
vacanci es which occur under section 8, the matter passes
into the hands of the Government and its action alone, one
way or the other, legalizes the proceedings, and no question
of consent of parties arises. On the other hand, rule 12
| ends support to the respondents’ contentions in two ways.
Firstly, it shows that a "vacancy" for the purposes of the
proceedi ngs before the Tribunal can be casual and
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need not always be a permanent one, as suggested on behalf
of the appellants; and secondly, what is mnore -inportant,
that a "vacancy" does not affect the jurisdiction of the
remai ning nenbers to continue the proceedings, for it is
settled | aw that consent cannot give jurisdiction in respect
of a subject-matter though it mght cure a nere “irregulari-
ty. It was said that rule 12 was ultra vires, but it appears
to nme to be unnecessary to inquire into this sideissue.

For the reasons | have set out, | respectfully differ
fromthe conclusion arrived at by ny Lord the Chief Justice
and the majority of ny coll eagues, and hold that the objec-
tions raised on behalf of the appellants should “be over-
rul ed.

PATANJALI SASTRI  J.--1 agree with the reasoning and
conclusion of ny |earned brother Fazl Ai whose judgnent |
have had the advantage of reading. He has said all | wished
to say and has said it so well that | have nothing to add.

MUKHERJEA, J.--1 concur in the decision of my |earned
brother Fazl Ali, J. that the award of the All India |ndus-
trial Tribunal (Bank Disputes) dated the 31st July, 1950,
could not be held to be illegal and inoperative by reason of
any lack of jurisdictionin the Tribunal which nade it.
However, as the line of reasoning by which | have reached ny
conclusion is not the same as that adopted by ny |earned
brother and as | have not been able to agree with him as
regards the validity of certain earlier awards which the
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Tribunal purported to make in the nonths of January and
February 1950, | deemit necessary and proper to express ny

own views on the subject matter of controversy in these
appeal s as succinctly as possible in a separate judgnent.
The only point that has been canvassed before us at this
stage of the hearing of the appeals relates to the question
of jurisdiction, and the substantial ground upon which the
legality of the awards has been assailed by the |earned
Counsel appearing for the severa
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Banks is that the awards were not made by a Tribunal proper-
ly constituted and conpetent to adjudicate upon industria
di sputes under the ternms of the Industrial Disputes Act. To
appreciate the argunents that have been raised by the re-
spective parties on this point, it would be necessary to
state a few facts.

By a notification dated the 13th of June, 1949, the
Central Governnment in-exercise of the powers conferred upon
it by section 7 of the Industrial Disputes Act, 1947, con-
stituted ‘an I ndustrial Tribunal consisting of three nenbers
towit: (1) M. K C Sen, (who was appoi nted chairnman of the
Tribunal), (2) M. S P. Verma-and (3) M.J.N Mazundar. By
a further Notification dated August 24, 1949, M. N  Chan-
drasekhara Aiyar was appointed a menber of the Tribunal in
place of M. S. P. Verma whose services ceased to be avail-
able and the Tribunal so reconstituted was designated "The
Al India Industrial Tribunal (Bank Disputes) ." The Tribu-
nal consisting of the chairman and the two nmenbers nenti oned
af oresaid comrenced their sittings at Bonbay ' on Septenber
12, 1949, and continued to sit as so constituted at Bonbay
and various other places since then. Fromthe afternoon of
23rd Septenber, 1949, the services of M. N Chandrasekhara
Ai yar were placed tenporarily at the di sposal of the  Mnis-
try of External Affairs, he being appointed a nmenber of the
| ndo- Paki st an Boundary Tribunal. M. Aiyar’s work in connec-
tion with the Indo-Pakistan Boundary Tri bunal ended on 27th
or January, 1950, and a Governnment Notification shows that
he was absent on | eave from 28th January, 1950, wuntil the
19th of February following and it is on the 20th February,
1950, that he actually resunmed his duties as a nenber of the
Industrial Tribunal. During the entire period of” his ab-
sence there were various sittings of the I'ndustrial Tribuna
in which the two renmi ning nenbers took part and a nunber of
awards were also nade and signed by these two nmenber s
adj udi cating upon several itens of dispute concerning cer-

tain Banks. It nmay be nmentioned here that in exercise of
the powers
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conferred by section 38 of the Industrial Disputes / Act,
certain rules were framed by the Central Governnent /which
came into force on 3rd Decenber, 1949, and under which the
Tribunal, as constituted by the Notification of 13th | June,
1949, was authorised to entrust such cases or matters re-
ferred toit, as it deened fit, to one or nore menbers for
enquiry and report. |In case of such entrustment, the report
of the enquiring nenber was to be placed before the chairman
of the Tribunal and the Tribunal after considering the
report and making such further enquiry as it deened proper
could deliver the award. Purporting to act in pursuance of
these rules a large nunber of matters pending before the
Tri bunal were divided anongst the nenbers for enquiry and
report and the nenbers of the Tribunal did sit separately at
different places fromthe 3rd of Decenber, 1949.

After M. Aiyar joined the Tribunal, the proceedings
continued as before. The hearing of the general issues,
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whi ch began at Bonbay, was concluded on 3rd April, 1950. The
Tri bunal nade and signed the main, award on gist July, 1950,
whi ch was published in the Gazette of India (Extraordinary)
on August 12, 1950.

The point that has been pressed for our consideration on
behal f of the appellants Banks is that on the services of
M. Aiyar having ceased to be available by reason of his
being appointed a nenber of the |ndo-Pakistan Boundary
Tribunal, the remaining two nmenbers could not, in |aw,
constitute an Industrial Tribunal without its bei ng
reconstituted as such in, the manner contenplated by the
provisions of the Industrial D sputes Act. The proceedings
after the 23rd of Novenber, 1949, becane, therefore, void
and inoperative and the subsequent rejoining of the Tribuna
by M. Ayar was of no avail, as a vacancy having once
occurred, a fresh appointnent of a nmenber and a fresh con-
stitution of the Tribunal were inperative in law. W have
been asked to decl are the award nmade on 31st of July, 1950,
as well as the earlier awards void and inoperative on these
grounds.
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These contentions ~have been sought to be repelled on
behal f of the respondents enployees as well as by the
| earned Attorney-CGeneral who appeared for the Central Cov-
ernment as intervener, on a variety of grounds and though
the grounds are not quite uniformor consistent, they have
all been invoked in support of the position that even in
the absence of M. Aiyar it was quite conpetent to the two
ot her menmbers to continue to function legally as a Tribuna
under the provisions and the general schene of the Industri-

al Disputes Act, 1947. There was nothing irregular, it 1is
said, in M. Alyar's subsequently taking part-in the Tribu-
nal and signing the award on 31st July, 1949. | wll " notice
these arguments in detail as | proceed with nmy judgment.

It will be convenient first of all to advert to such of

the provisions of the Industrial Disputes Act, 1947, as have
a bearing on the questions raised in this case.

The object of the Industrial Disputes Act, as set out in
the preanble is "to nake provisions for investigation and
settlenent of industrial disputes and for —certain other
pur poses hereinafter appearing." There are three classes of
authorities provided for by the Act’ which —are entrusted
with the powers and duties of investigation and settlenent
of industrial disputes. First of all, there are Conciliation
Oficers or Boards of Conciliation, whose duties nmainly are
to induce the parties to cone to a fair and anicabl e settle-
ment of the di sputes anongst thensel ves. Secondly, there
are Courts of Enquiry and though they are ‘described as
courts, their duties end with investigation into the matters
referred to them and subnmitting reports thereon to the
appropriate Government. Lastly, there are Industrial Tribu-
nal s conposed of independent persons who either are or had
been Judges of the High Court or District Judges, or are
qualified for appointment as Hi gh Court Judges.

Sub-section (2) of section 5 provides for the constitu-
tion of a Board of Conciliation. A Board of Conciliation
shal | consist of a chairman and two or four other nenbers as
the appropriate Governnent thinks
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fit, and sub-section (8) provides that the chairman shall be
an independent person, while the nenbers shall be persons

appointed in equal nunbers by the parties to the dispute.
Sub-section (4) nmakes an inportant provision, nanely, that a
Board can function despite the absence of the chairman or
any of the nenbers if it has the prescribed quorumas laid
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down in the rules, provided however that if the Governnent
notifies the Board that the services of the chairman or of
any other menber have ceased to be available, the Board
shall not act unless a new chairman or nmenber, as the case
may be, has been appoi nt ed.

Section 6 of the Act relates to Courts of Enquiry and
such court rmay consist of one independent person or such
nunber of independent persons as the appropriate Governnent
may think fit. Where a Court of Enquiry consists of two or
nore nmenbers, one of themhas got to be appointed as a
chairman. The Court |Iike the Board of Conciliation can
function in the absence of the chairman or any of its mem
bers or in the case of any vacancy in its nunber, provided
it has the prescribed quorum but it cannot function if the
appropriate Governnment notifies it that the services of the
chairman have ceased to be available, so long as a new
chairman is not appointed. There is no provision in section
6 relating to notification by Government in case the serv-
ices of a nenmber of a Court cease to be available as there
is in the case of a menber of the Conciliation Board under
section 5.

Section 7 deals with Industrial Tribunals. Sub-section
(1) lays down that the appropriate Governnent may constitute
one or nore Industrial Tribunals for the adjudication of
i ndustrial disputes .in accordance with the provisions of
this Act. Sub-section (2) provides that a  Tribunal shal
consi st of such nunber of nenbers as the appropriate Govern-
ment thinks fit. Where the Tribunal consists of two or nore
menbers, one of themshall be appointed a chairman. There
is no provision in section 7 simlar to that appeari ng
in sections 5 and 6 enpowering a Tribunal "to continue its
proceedi ngs in the absence of the chairnan
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or any of its menbers, provided there is a requisite quorum
in fact, no quorumhas been prescribed in the rules in
regard to an Industrial Tribunal at all. It is clear, there-
fore, from the provisions of section 7 of the Industria
Di sputes Act referred to above--and this position’ has not
been disputed by M. De who appeared for the enployees of
sone of the Barks-- that if a Tribunal has been constituted
as consisting of three nmenbers as in the present case, then
subject to any exception that may be created by any other
provision of the Act all the three nenbers of the Tribuna
nmust act together.

On behal f of the respondents very great- stress has  been
laid upon section 8 of the Industrial Disputes Act, and it
is contended that in the circunstances whi ch have happened
in the present case, the provision of section 8 would  fur-
nish a clear authority to the two renmining nenbers to
continue as a legally constituted Tribunal during the period
that the services of M. Aiyar ceased to be avail able, even
though there was neither a fresh appointrment in his  place
nor a fresh constitution of the Tribunal. Section 8 'is in
the following terms:--

"(1 If the services of the chairman of a Board or - of
the chairman or other menber of a Court or Tribunal cease to
be available at any tinme, the appropriate Governnment shall
in the case of a chairman, and nmay in the case of any other
menber, appoint another independent person to fill the
vacancy, and the proceedi ngs shall be continued before the
Board, Court or Tribunal so reconstituted.

(2) Were a Court or Tribunal consists of one person
only and his services cease to be available, the appropriate
Government shall appoi nt another independent person in his
pl ace, and the proceedings shall be continued before the
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person so appoi nt ed.

(3) Were the services of any nenber of a Board other
than the chairman have ceased to be avail able, the appropri-
ate Government shall appoint in the manner specified in
sub-section (3) of section 5 another
422
person to take his place, and the proceedings shall be
conti nued before the Board so reconstituted."

The section purports to provide for filling up vacan-
ci es. Sub-section (2) is not material for our present
pur pose. Taki ng sub-sections (1) and (3) together we find
that if the services of the chairman of a Board, a Court or
a Tribunal cease to be available at any tine, it is incum
bent upon the appropriate CGovernnment in each case to fill
the vacancy by the appointnent of another independent person
as chairman and the proceedings shall be continued before
the authorities so reconstituted and they would not have to
be comrenced de novo. In case the services of a nenber of
either | a /Court or a Tribunal cease to be available, it is
di scretionary w-th the appropriate Government to fill the
vacancy or not-as it chooses. If it chooses to appoint a new
menber in place of the old, the sane provision will apply as
in the case of appointnent of a new chairman. The section
does not say, at |east in express terns, as to what would
happen i f the Governnent does not think it proper to appoint
a new menber. So far as a Board of Conciliation is con-
cerned, a different provision is nade even when the services
of a menber cease to be available. In such a case, re-ap-
poi ntnent has got to be made as provided for in_ subsection
(a) of section 5 and the reasons are obvious; because the
essential thing in a Board of Conciliation is the equa
representation of both parties to the dispute and the par-
ties would be unequally represented if the vacancy of a
menber is not filled up

In the present case one of the nenbers of the Tribuna
nanely, M. Aiyar, was admttedly absent for a period of
above three nonths and as he was appointed to do duties in
anot her capacity, his services could not possibly be avail -
abl e during the period that he was engaged el sewhere. Thi s
fact, it appears, was brought to the notice of the appropri-
ate Governnent by the other two menbers, but the -Covernment
decided not to make any new appointnent in his place. The
guestion is, what exactly becane the | egal position of the
ot her two menbers ? Could they function
423
as a Tribunal in the absence of the third nmenber and w t hout
the CGovernment reconstituting the Tribunal as a Tribunal of
two ? The contention of the respondents is that as section
8 of the Industrial Disputes Act gives an option to the
appropriate Government to fill the vacancy or not,” as it
chooses, when the services of a menber cease to be avail abl e
and as it provides for reconstitution only when a new nenber
is appointed by the Governnent, it is inplicit in the provi-
sion of the section itself that in case the CGovernnent . does
not decide to appoint a new nenber, the renmaining nenbers
would autonatically constitute the Tribunal and would
proceed as such. It is said that the |Industrial Tribunals
are really admnistrative bodies and as the very object of
establ i shing such Tribunals is to settle industrial disputes
as quickly and as expeditiously as possible with a view to
secure industrial peace, certain anmobunt of laxity in the
procedure cannot but be allowed to these Tribunals as ap-
pears fromthe various provisions of the Act and it would
defeat the very object of the enactnent if the normal rules
of law and procedure are made applicable to them It is
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suggested further that what section 7 (1) contenplates is
the constitution of a Tribunal irrespective of its nenbers
for adjudication of industrial disputes. Wat nunber of
persons the Tribunal shall consist of can be determined by
the Governnent at different times and in different manner
and no question of fresh constitution of a Tribunal would
arise in case the nunber is subsequently altered.

So far as an Industrial Tribunal is concerned, section 8
(1) of the Industrial Disputes Act conmes into operation when
the services of the chairman of the Tribunal or of any
menber thereof cease to be available at any tinme. This non-
availability of services may be permanent or tenporary and
may be occasioned by any cause or circunstance. When the
services of a nenber cease to be available, the appropriate
CGovernment has got to nmake up its mind whether it would fill
the vacancy or not; and in-case it chooses to appoint a new
menber, the Tribunal nust be deemed
424
to be reconstituted within the neaning of section 8, the
primary. ‘object of which is to provide that the proceedings
shall be continued before such reconstituted Tribunal from
the stage at which they were left and they woul d not have to
be started afresh. ~Thus it follows fromthe |anguage of
section 8 that the reconstitution spoken of or contenplated
by the section is/reconstitution by reason of the appoint-

nent of a new nenber in place of the old. There is no
guestion so far as section 8 is concerned of = reconstitution
of the Tribunal when the Governnent chooses not to fill the
vacancy.

The point that is stressed on behalf of the respondents
is that as section 8 does not provide for reconstitution of
the Tribunal when no new appoi ntnent of a nmenber is nade,
the inplication nust necessarily be that the renaining
menbers would continue to act as a Tribunal and no | further
order or notification by the Government is necessary. The
argument seens plausible at first sight but an exam nation
of the naterial provisions of the Act reveals the difficul-
ties, and those of a form dable character, in the way of
accepting this contention as sound.

As has been pointed out already, there is a marked
di stinction between the provisions of sections 5-and 6 of
the Industrial Disputes Act on the one hand and those of
section 7 on the other. Sections 5 and 6 expressly _enpower
a Board of Conciliation and a Court of Enquiry to exercise
their functions in the absence of any of the nenbers,  pro-
vided the prescribed quorumis present; but such provision
has been deliberately omtted fromsection 7 and nothi ng has
been prescribed either in the Act or in the rules in regard
to any quorum for the nmenbers of the Tribunal. It cannot be
argued that no quorum has been laid down in the case /'of a
Tribunal, as it can consist of one nenber only. The position
of a Court of Enquiry, it seens, is precisely the sane so
far as this point is concerned and yet there is a rule
prescribing a quorumfor nenbers of a Court. Having regard
to the | anguage of section 7 which admttedly contenplates
that the nenbers of
425
a Tribunal must act all together, it would, in my opinion
be a perfectly legitimate viewto take that if the |[egisla-
ture did intend to nmake an exception to this rule, it would
have done so in clear terns instead of leaving it to be
gat her ed inferentially from the provision of another
section which itself is not couched ' in unanbiguous |an-
guage.

An Industrial Tribunal can be constituted only in ac-
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cordance with the provisions of section 7 of the Industria

Di sputes Act and unless a Tribunal is properly constituted,

it cannot be invested with jurisdiction to adjudicate on
i ndustrial disputes. Under sub-section (2) of section 7, the
nunber of menbers constituting the Tribunal has got to be
determ ned by appropriate Government and that is an integra

part of the Tribunal itself. A change in the nunber of
nmenbers of a Tribunal could be nade therefore only in pursu-
ance of the provision contained in sub-section (2) of sec-
tion 7. As section 8 does not lay down that in case the
services of a menber of the Tribunal cease to be available
and the CGovernnment does not choose to nake a new appoi nt nent
in his place, the remaining nenbers should continue to form
the Tribunal, the constitution or 'reconstitution of the
remai ning mnenbers as a Tribunal should, in nmy opinion, be
made only under section 7 of the Act.

I am not inpressed by the argunent of M. De that a
Tribunal is to be conceived of 'as an entity different from
the nenbers of which it is conposed and whatever changes
m ght occur-in the conposition of the Tribunal, the identity
of the Tribunal remains intact. A distinction undoubtedly
exi sts between the court and the judge who presides over it
but if the constitution of the court requires that it is to
be composed of a certain nunber of judges, obviously a
| esser number could not performthe functions of the court.

M. De also argued that the very object of the Industri-
al Disputes Act is to ensure a speedy and qui ck determ na-
tion of industrial disputes and section
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15 of the Act expressly |lays down that the ~Tribunal shal
hold its proceedings expeditiously and shall, as  soon as

practicable, on the conclusion thereof, submt its award to
the appropriate Government. This object, it is said, would
be frustrated if the strict rules of ordinary law are ex-
tended to the proceedi ngs of ‘an I'ndustrial Tribunal

It is quite true that a quasi-judicial tribunal enjoys
greater flexibility and freedomfromthe strict rules of |aw
and procedure than an ordinary court of law, but however
much informality and celerity might be considered 'to be
desirable in regard to the proceedings of —an Industria

Tribunal, it is absolutely necessary that the Tribunal nust
be properly constituted in accordance with requirements of
law before it is allowed to function at all. | fail to see

further how the issuing of a formal notification under
section 7 of the Act could delay the proceedings of the
Tri bunal or hanper expeditious settlenent of the disputes.
Section 16 of the Industrial Disputes Act makes the inpera-
tive provision that the award of a Tribunal ‘'shall be in
witing and shall be signed by all the nmenbers. So long as
there is no change or alteration in the original notifica-

tion which constituted the Tribunal, the expression "al
the nenbers" must nmean and refer to all the menbers @ whose
nanes appear in this notification and, unless all of  them

sign the award, it would not be a valid or operative award
in |aw

Qur attention was drawn in course of the argunents to
rule 12 of the rules franed by the Central Governnent in
exercise of its powers under section 38 of the |Industria
Di sputes Act. This rule, it is to be noted, was deleted with
effect from6th of Decenmber 1949. As it stood originally, it
was worded as follows :--

"Where a Tribunal consists of two or nore nenbers the
Tribunal rmay with the consent of the parties act notwth-
standing any casual vacancy in its nunber and no act,
proceedi ng or determ nation of the Tribunal shall be called
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in question or invalidated by reason of any such vacancy."
427
It has been contended on behalf of the appellants that this
rule was ultra vires of the authority which passed it. It is
not necessary for us for purposes of the present case to
discuss this matter. Assuming the rule to be wvalid, it
certainly does not assist the respondents in any way, as
there is no suggestion in this case that during the absence
of M. Chandrasekhara Aiyar the proceedi ngs continued before
the remaining two menbers with the consent of both parties.
On the other hand, the provision in the rule certainly goes
agai nst the broad contention that the respondents wanted to
rai se upon the |anguage of section 8. In ny opinion, as
there was no notification by the appropriate Governnent
under section 7 of the I'ndustrial D sputes Act constituting
the two nenbers a Tribunal -under the Act during the absence
of M. Chandrasekhara Aiyar, the proceedings before these
two menbers were void-and i noperative and the award made and
signed by themonly during this period nust be held to be
voi d.

I  do-not think however that it should be held that the
Tri bunal was not a properly constituted authority or I acked
jurisdiction to exercise its function when M. Aiyar re-
sumed his duties on 20th of February, 1950. As | have said
al ready, what is necessary for due constitution of an Indus-
trial Tribunal is a notification or order by the appropriate
CGovernment under section 7 of the Industrial Disputes Act
and the nunber and nanes of the nenbers as 'given in the
notification form an essential or integral  part of the
Tribunal thus constituted. If the services of one of the
nmenbers cease to be available at any tine as is contenplated
by section 8 and the appropriate Governnent does not. choose
to appoint another nenber in his place, one or other of two
consequences may follow. The Governnent may, by afresh
notification under section 7, constitute a Tribunal with the
remai ni ng nenbers or in any other way it likes or it may not
take any steps at all and allowthe original notification to

remain. It can certainly be assuned that the Governnent
will choose the latter alternative only
428

when it thinks that the vacancy is only for a short period
and is not likely to continue long. In such circunstances,
as | have already indicated, the true position is that t he
remai ni ng nenbers cannot function as a Tribunal ~and al
the proceedi ngs nust be held to remain in abeyance till the
absent menber rejoins his duties. But | do not -see any
reason why there should be a fresh notification and a fresh
constitution of the Tribunal when the absent nmenber returns.
The original notification is still there wunaltered and
unamended and not affected in any way by any subsequent
notification; and by virtue of this notification alone, the
three nmenbers would be conpetent to sit as a Tribunal and
di scharge its duties. The fact that the services of one of
them were not available at a time would not make the origi-
nal notification null and void. The only effect of the
absence of a nenber would be that the remaining nmenbers
woul d not be conpetent to continue the proceedi ngs;but this
disability woul d cease as soon as the services of the absent
menber become avail able and a Tribunal as constituted by the
notification is ready and able to function

The appellant’s contention seens to be that once a
vacancy has occurred, the Tribunal becones inperfectly
constituted and a fresh constitution is necessary. | do not
think that this position is sound. As | have said already,
the non-availability of the services of a nenber may be
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permanent or purely tenporary and may be due to various
causes. The word "vacancy" has no technical neaning. As
will appear froma reference to the Oxford Di ctionary,
the word "vacancy" is ordinarily used in the sense of a
"t enporary freedom or cessation from a business or
occupati on” If the absence of a nmenmber was nerely tenpo-
rary, the vacancy woul d nmean not hing el se but an interval or
period during which a particular office renmmined unoccu-
pi ed. The question of a fresh appointnment nmight arise if
the vacancy was actually filled up; but, as has happened in
the present case, if the vacancy is not filled up but is
allowed to remain, it would automatically conme to an end
429
as soon as the nenber whose absence caused the vacancy cones
back and rejoins the office. It nay be desirable in the
interests of the publictoissue a notice or mnake sone
announcement in regard to the resunption of duties by the
absent ~menber, but in ny opinion no reconstitution of the
Tribunal with-the self sane nenbers is called for or neces-
sary under the provisions of the Industrial Disputes Act. It
is pointed out that cases nmay be conceived of where the
non-availability of the services of a menber is due to
death, lunacy or sone such circunstance; but in such cases
there could be no-question of the man’s. com ng back and
joining his office;, and as | have said already under section
16 of the Industrial Disputes Act no award would be wvalid
unl ess all the nenmbers whose nanes appeared in the notifica-
tion signed it. This would be inpossible in the case of
deat h, lunacy or sone other disablenent of that character.

It will be seen that in the Governnent Notification No.
LR 60 (47) dated 20th March, 1950, it was expressly stated
that the services of Shri N. Chandrasekhara Ai'yar, Menber of
the Al India Industrial Tribunal (Bank  Disputes); were
tenmporarily placed at the disposal of the Mnistry of Exter-
nal Affairs with effect from23rd Novenber, 1949, (after-

noon). M. Aiyar’s new duties continued till 27th January,
1950. As soon as this work was over, he was regarded as
conming back to his office as a nenber of the Al /'India

I ndustrial Tribunal and he was allowed | eave in that capaci -
ty by the Mnistry of Labour from28th January, 1950. to
19t h February, 1950, (vide Notification No. LR 60 (73) dated
16th Septenber, 1950.) By another Government notification
(being Notification No. LR 60 (47) dated 29th May, 1950), it
was declared that Shri Chandrasekhara Aiyar resunmed charge
of his duties as nmenber of the Al India |Industrial Tribuna
on the 20th, February, 1950, (forenoon).

It is true that these notifications were issued nuch
after the time when M. Al yar actually resunmed his duties,
but as they are not notifications under section 7 of the
I ndustrial Disputes Act, and cannot constitute
480
a condition precedent to investing the Tribunal with juris-
diction wunder the law, the delay in the actual publication
of the notices is really immterial. They are relevant  only
for the purpose of showi ng what the state of affairs really
was. In nmy opinion, therefore, the Tribunal was a properly
constituted authority on and fromthe 20th February, 1950,
and as the award dated 31st July, 1950, was signed by al
the three nenbers appointed wunder the notification dated
24t h August, 1949, no objection is legally sustainable that
the award was nmade wi thout any jurisdiction

A question nmay be raised that as the hearing of the
general issues before the Tribunal commenced at a tinme when
M. Aiyar was absent and he had not the opportunity of being
present all through the proceedi ngs when argunments of both
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sides were advanced, there has been an irregularity or
illegality in the procedure which vitiates the whole award.
A decision on this point would require investigation of
various nmatters which have not been placed before us at the
present stage by the |earned Counsel appearing for the
appel l ants Banks; and | would refrain from expressing any
opi nion upon it. M conclusion is that the award dated the
31st of July is not void by reason of any lack of jurisdic-
tion in the Tribunal which made it. | am however, of the
opinion that the other awards which were made during the
absence of M. Chandrasekhara Aiyar or which were not signed
by hi mnust be held to be without jurisdiction
Awar ds decl ared voi d.
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