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ACT:

%

West Bengal Estate Acquisition Act, 1953

Ss. 4, 5, 5A, 5B, 49.52, 44 (2a)-Raiyati hol di ngs-
Prohibition on sale with effect from 1.6.1954-Notification
under s. 49 issued w. e.f. 10.4.1956- Decree for arrears of
rent in respect of land held by Raiyat-Execution of- Auction
sale of raiyati interests effected after 1.6.1954-Nane-oof
auction purchaser entered as Raiyat in record of rights-
Proceeding to revise entries-Order of Asst. Sett | ement
Oficer substituting nane of original Raiyat for  auction
purchaser-Hel d, sales of raiyati interests effected on or
after 1.6.1954 are nval i d-Order of Asstt. Settl ement
O ficer upheld.

The Bengal Tenancy Act, 1885:

S. 168A-Decree for arrears of rent in respect of |land held by
Rai yat - Execution of-Sale of raiyati interests on land in
guesti on-Hel d, decree pursuant to suit under Tenancy Act can
not be executed except under the provisions t her eof -
Provisions of Code of Civil Procedure not —applicable-After
internediary interests vest in State under Wst Benga
Estate Acquisition Act, 1953, s. 168A would not ~cone in
operation-Decree-holder is to proceed agai nst other property
of judgnent-debtor.

HEADNOTE:

The nane of the respondent auction-purchaser was entered as
raiyat in respect of certain |lands on the basis of ‘auction
sales dated 6.11.1954 and 3-12-1954 in execution of the
decree for arrears of rent in respect thereof. 1In 1970 the
Assistant Settlenent O ficer initiated proceedi ngs under s.
44(2a) of the West Bengal Estate Acquisition Act, 1953 for
revision of the record of rights in respect of the |ands,
taking the view that the rent execution sales being effected
after 1.6.1954 were invalid under s. 5B of the Act.
Accordingly, he ordered correction of the record of rights

by substituting the nanes of the original raiyats for the
aucti on- pur chaser.

The respondent filed appeals which were allowed by the
appel l ate authority holding that s. 5B of the Act had no
application to raiyati interests. The State filed wit
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petition under Article 227 of the Constitution before the
344

H gh Court.

The Speci al Bench of the High Court, confirm ng the decision
of the appellate authority, held that the effective date in
s. 5B of the Act in respect of sale of raiyati and under-
raiyati holdings wunder the relevant statutes nmentioned
therein was 1.6.1954; that s. 5B did not operate as a bar to
execution of decree for arrears of rent as a noney decree
agai nst raiyati or under raiyati interests, and s. 168A (1)
of the Bengal Tenancy Act, 1885 was inpliedly repealed by
the wvesting of the interests of the internediary including
raiyats and under-raiyats in the State; and that the
initiation of the proceedi ngs unders. 44(2a)of the Act was
wi thout jurisdiction. The  State filled the appeals by
speci al | eave.

The State chall enged the judgnent of the High Court on the
ground ~that the H gh Court was not right in holding thats.
5B of the Act woul d not operate as a bar agai nst the sale of
raiyati . ‘or-under-raiyati interests.if the execution of the
rent decree is treated as an execution of noney decree under
the Code of Civil Procedure; and that the sal e made pursuant
to the execution of the noney decree under the Code even
though for rent, -and of the raiyati or wunder-raiyati
interest holder, would not he a sale under the statutes nen-
tioned in s. 5B including the Tenancy Act.

Al owi ng the appeal s, this Court,

HELD: 1.1 The proceedings initiated by the  Assistant
Settlement O ficer to revise the entries in the record of
rights made in favour of the respondent auction. purchaser
and the orders passed by himrecording the names of the
fornmer raiyats as raiyats with possession of the lands and
deleting the name of the auction purchaser, were valid as
the raiyati interests were sold after 1.6. 1954 in execution
of the decree for arrears of rent in respect of the lands in
guestion. (360 -CE)

1.2By virtue of the notification(issued under s. 49, s. 52
nakes the provisions of ss. 4, 5, 5A and 5B, anobng others,
of Chapter 11 of the Act applicable to the raiyati and the
under-raiyati i nterests on the i ssuance of such
notification. (351-H)

1.3In the instant case the Notification No. 680 dated
9.4.1956 issued wunder s. 49 was brought into force wth
effect from 10.4.1956. It was not given retrospective effect
from15.4.1955. The effect of this notification was that by
345

virtue of s. 4 the intermediary interests stood vested in
the State at the latest from 15.4.1955 while the raiyati and
under-raiyati interests stood vested in the State 'with
effect from 10.4.1956. The restriction on transfer ~of the
said interests, however, came into effect retrospectively on
or from 1.6.1954 by virtue of s. 5B, since that date is
mentioned in the section itself. (352 -AB)

1.4. In view of s. 5B of the Act, no estate, tenure or
under-tenure including raiyati and under-raiyati interests
could be sold under the statutes nentioned in s 5B including
the Tenancy Act on and after 1.6.1954 and a sale after that
date under any of those statutes would he void and have no
ef fect under that section. (352 -C

1.5 The present auction sales being of raiyati interests
and effected on 6.11.1954and 3.12.1954 in execution of the
decrees for the arrears of rent under the Tenancy Act were
obviously invalid. (352 -D)

2.1 The decree pursuant to the suit under the Tenancy Act
cannot he executed except under the provisions of that Act.
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There cannot, therefore, be sale of the property in question
pursuant to such decree under the provisions of the Code of
Cvil Procedure. (358-B)

2.2 The intention of the legislature in enacting s. 5B was
to prevent sales of the internediary interests after
1.6.1954. In view of the provisions of the Tenancy Act, the
said interests could be sold only under and in accordance
with the provisions of that Act. The sale of such interests
in the land pursuant to a decree for arrears of rent in
respect of that |and could not therefore, he nmade under the
Code of Civil Procedure. (360-D)

2.3 The Bengal Tenancy Act, 1885 is a self- contained code
governing the relations between the I andlord and the tenant
and for resolution of their disputes. The Act incorporates
certain provisions of the Code of Civil Procedure in toto
whil e others wth nodification. The Tenancy Act by
i mplication prevents any suit between |andlord and tenant to
be filed otherwi se  than wunder its provi si ons. Al
proceedings in the suit filed under the Bengal Tenancy Act
fromits inception to the satisfaction of the decree are to
be governed by its provisions and the provisions of the Code
are applicable to such proceedings only to the extent and
subject to the conditions stated therein. The Code as such
is not applicable to the proceedings or to any part of it
and hence no part of the proceedi ngs can be prosecuted under
the Code. Even if sinple noney-decree is obtained for the
arrears of rent, no interest of

346
the tenant can he brought to sale in execution of such
decree except under Abe provisions of the Tenancy Act. In

ot her words, no such interest can be sold under the Code and
i ndependently of the Tenancy Act. (357-H, 358-A-C

2.4 Besides, Section 168A of the Tenancy Act renmpbves the
doubt, if any, and provides the procedure for attachment and
sale of tenure or holding for arrears of rent due thereon,
and liability of purchasers thereof. The nonobstante cl ause
of the Section excludes all other ‘provisions of the Tenancy
Act itself as well as of any other |aw and the provisions of
any contract as well. Cause (a) of the Section states that
a decree for arrears of rent whether having the effect of a
rent-decree or a nmoney decree or even a certificate for such
arrears under the Bengal public Demands Recovery Act, 1930
shall not be executed by the attachment and sale of any
novabl e or inmovable property other-than the entire tenure
or holding to which the decree or certificate relates. That
provision will not apply only if the termof the tenure has
expired before an application is made for the execution of
such decree or certificate. Wen the entire tenure or
hol ding is purchased in execution of a decree for arrears of
rent in respect thereof, clause (b) of s. 168A (1) provides
that the purchaser shall pay to the decree holder the
deficiency, if any, between the purchase price and the
amount due under the decree together with the cost incurred
for the auction sale and al so the rent which nmay have becone
due between the date of the institution of the suit and the
date of <confirmation of the sale. This provision in
i nconsi stent with the provisions of the Code. (358 CF)

2.5 The High Court was not right in holding that the sales
can be treated as being pursuant to a noney-decree and,
therefore, under the Code and independently of the Tenancy
Act . The High Court unfortunately mssed the vital fact
that whether it is a nobney-decree or rent-decree, the entire
raiyati interests of the judgenent-debtor in the land in
guestion had to be sold under Section 168A of the Tenant Act
but could not be sold in view of the bar inposed by Section
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5B of the Act. The bar cannot be over-cone by treating the
sale under the Code to circunvent the provisions of the
Tenancy Act and in particular of Section 168A of that Act.
(359-H, 360 A-B)

2.6 After the internediary interests vest in the State,
they cannot be brought to sale and the renmedy of the decree-
hol der is to proceed agai nst other property of the judgnment-

debtor if any. In that event, Section 168A would not cone
in the picture. (358 GH)

347

JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal Nos. 2621-22 of
1977.

From t he Judgnent and Order dated 9.11.1976 of the Calcutta
Hi gh Court in Civil Rule Nos. 1817 and 1818 of 1972.

P.S. Poti ‘and Rathin Das for the Appellant

Dr. Shankar Chosh for the Respondent.

The Judgrment of the Court was delivered by

SAWANT, J. On 18th Decenber, 1970, the Assistant Settlement
Oficer, Di amond Harbour, initiated proceedings under
Section 44 [2a] of ‘the West Bengal Estate Acquisition Act,
1953 [the "Act’'] for revising the finally published record
of rights in respect of Khatians Nos.. 10, 11 of Mouza
Har adhanpore and ' Khatians Nos 6,7,13,15 and 24 of Muza
Kailpara wthin ‘his jurisdiction. Accordiing to hi m
incorrect entries were nade in favour of the respondent in
the record of rights . in respect of the said Khatians based
on the purchases nade by the respondent in auction sales of
the Khatians in execution of the decrees for arrears of
rent. Two di fferent cases-Case No. 156/70 and No. ' 22/70-
were respectively initiated in regard tothe two properties.
In both these cases, in the record of rights, the npame of
the respondent-auction purchaser was entered as raiyat on
the basis of the said sales. These sales were effected on
6th Novenber, 1954 and 3rd Decenber, 1954 respectively.
The sales were adnittedly of the rights of the raiyats, and
hence the Assistant Settlenment O ficer took proceedings for
revision of the record of rights taking the viewthat such
rent execution sales effected after 1st June, 1954 woul d be
invalid wunder Section 5B of the Act. By his orders  dated
8th January, 1971 and 27th January, 1971 respectively passed
in the two cases, he directed the correction of the record
of rights by substituting the names of the original raiyats
for the auction purchaser.

The auction purchaser preferred appeals before the Tribuna
appointed for the purpose under Section 44[3] of the Act
being E. A Nos. 86 and 87 of 1971. The Tribunal allowed the
appeal s and set aside the orders of the Assistant Settlenent
Oficer holding that Section 5B of the Act had no
application to raiyati interest. Against the decision of
the appellate authority, the appellant-State of Wst Benga
approached the Hi gh Court by way of a wit petition under
Article 227 of the Constitution. The Division Bench before
which the matters came, referred themto a Special Bench
since questions of public inmportance relating to the
interpretation of the provisions of Section 5B of the Act
were involved. The Special Bench

348

held, that (i) the effective date in section 5B in respect
of sales of raiyati and underraiyati holdings under the
rel evant statutes nentioned therein is 1st June, 1954 as
provided therein; [ii] Section 5B does not operate as a bar
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to the execution of decree for arrears of rent as noney-
decree against raiyati or under-raiyati interests and
Section 168A [1l] of the Bengal Tenancy Act is inpliedly
repeal ed by the vesting of the interests of the intermediary
which include raiyats and under-raiyats] in the State. In
this view of the provisions of the Act, the High Court held
that the initiation of the proceedings by the Assistant
Settlement O ficer Under Section 44 [2a] was wi t hout
jurisdiction, and confirned the order of the appellate
authority. It is this order which is questioned before us.
2. In order to appreciate the answer to the question
rai sed before us, it is necessary to have a brief glance at
the relevant provisions of the Act. As its preanble shows,
the Act has been placed on the statute book to provide for
the acquisition of estates, of the rights of intermediaries
therein and al so certain rights of raiyats and under-raiyats
and of the rights of certain other persons in the [|ands
conprised in the estates.
Section 2 /(i) of the Act defines "intermdiary" as foll ows:
"intermediary" nmeans a proprietor, tenure-holder, under-
tenurehol der —or any otherinternmediary above a raiyat or a
non-agricul tural tenant -and includes a service tenure-hol der
and, in relation to mnes and nminerals, includes a |essee
and a sub-Ilessee".
By virtue of Section 2(p), the "tenure-holder" and "raiyat"
as defined under the Bengal Tenancy Act, 1885 [hereinafter
referred to as to the Tenancy Act’'] are to be read in the
present Act. They are defined under Section 5 (1) & (2) of
the Tenancy Act as foll ows:
"5. Meani ng of Tenure-hol der and Raiyat. (1) "Tenure-holder”
nmeans primarily a person who has acquired froma proprietor
or fromanother tenure-holder a right to hold Iand for the
purpose of collecting rents or bringing it under cultivation
by establishing tenants on it, and “includes also the
successors in interest of persons who have acquired such a
right.
(2) "Raiyat" neans primarily a person who has acquired a
right to hold land for the purpose cultivating it by
hinself, or by nenbers of his famly or by servants or
| abourers or with the aid of partners,
349
and includes al so the successors in interest of persons - who
have acquired such a right.
Expl anati on
Conmi ng back to the present Act, Chapter |l of the Act ~deals
with the ,.acquisition of estates and of the rights of
internediaries therein" and consists of Sections 4 to 13.

For our purpose, the relevant sections are Sections

4,5,5A and 5B. Sub-sections (1) and (2) of
Section 4 read as follows:
"4, Notification vesting est ates and rights of
internediaries. (1) The State Government may from tine to
time by notification declare that with effect fromthe date
mentioned in the notification, all estates and rights  of
every internediary in each such estate situated in -any

district or part of a district speci fied in t he
notification, shall wvest in the State free from al

i ncunbr ances.

(2) The date mentioned in every such Notification shall be
the conmencemnent of an agricultural vyear; and the

notifications shall be issued so as to ensure that the whol e

area to which this Act extends, vests in the State on or
before the 1st day of Bai sakh of the Bengal
year 1362."

Section 5 refers to the effect of notification published




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 14

under Section 4 and states that on or from the date of
vesting, anobng other things, the estates and the rights of
internediaries in the estates to which the declaration
applies, shall vest in the State free fromall incunbrances.
It further states that in particular and wi thout prejudice
to the generality of the provisions, everyone of the
followi ng rights which may be owned by an internediary shal
vest in the State. Anpbng the rights so nmentioned are the
rights in sub-soil, in mnes and mnerals, in hats, bazaars,
ferries etc. Cl ause (c) of Sub-section (1) of the said
section then states as foll ows:
"5. Effect of notification. (1) Upon the due publication of
a notification wunder section 4, on and from the date of
vesti ng-

[a]

[ b]

350

(c) Subject to the provisions of sub-section (3) of section
6, every non-agricultural tenant holding any | and under an
internediary, and wuntil the provisions of Chapter VI are
given effect to, every raiyat holding any land under an
intermediary, shall hold the sanme directly under the State,
as if the State had been the internmediary, and on the same
terns and conditions as imediately before the date of

vesti ng:

X X X X X X X’
Section 5A places restrictions on certain transfers. Sub-
sections (1) and (2) thereof read as foll ows:

"5A. Restrictions on certaintransfers. (1) The State

CGovernment nmay after the date of vesting enquire. into any

case of transfer of any land by an internedi ary nmade between

the 5th day of May, 1953 and the date of vesting, if.in its

opi nion there are prinmafacie reasons for believing that such

transfer was not bonafi de.

(2) If after such enquiry the State CGovernment finds that

such transfer was not bonafide, it shall make an order to

that effect and thereupon the transfer shall stand cancelled

as fromthe date on which it was nmade or purported to have

been made; "

Then conmes Section 5B which without its proviso with which

we are not concerned, reads as foll ows:

"5B. Estate or tenure not liable to be sold under Act Xl of

1859, Cooch Behar Act V of 1897, Bengal Regulation VITI of
1819 and Act VIIIl of 1885. On and from the
1st day of June, 1954, no estate, tenure or
under-tenure shall be liable to be sold under
the Bengal Land Revenue Sal es Act, 1859 or the
Cooch Behar Revenue Sales Act, 1897 or. the
Bengal Patni Tal uks Regul ation, 1819 or/ the
Bengal Tenancy Act, 1885, as the case may be,
and any sal e which took place on or after that
day under any of those acts or that Regul ation
shall be deenmed to have been void and 'of no
effect:"

W are not concerned in the present case with Chapter 111l

which deals with "assessnent and paynent of conpensation”

for the estates of the internediaries acquired; Chapter 1|V

which relates to "mnes and minerals" and which has

overriding effect over other provisions of the Act and

Chapter V which relates to

351

the "preparation of the record of rights".

Chapter VI deals with the "acquisition of rights of raiyats

and wunder-raiyats". As it stood at the relevant tinme, it

consi sted of Sections 49 and 52, which were newWly inserted
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in place of the old Sections 49 and 52 retrospectively by
the Anending Act 35 of 1955. The sanme anendi ng Act del eted
Sections 50 and 5 1. Section 49 reads as foll ows:

"49. Wen this Chapter is to conme into force. The
provisions of this Chapter shall come into force on such
date and in such district or part of a district as the State
Government nmay, by notification in the Oficial Gazette
appoint and for this purpose different dates may be
appointed for different districts or parts of districts".
Section 52 without its proviso, is as foll ows:

"52. Application of Chapters 11, IIl, Vand VII to raiyats
and underraiyats. On the issue of a notification under
section 49 the provision of Chapters 11, I1l1l, V and Vi

shall, with such nodifications as nay be necessary, apply

mutatis nmutandis to raiyats and under-raiyats as if such
rai yats and under-raiyats were intermnediaries
and the land held by themwere estates and a
person -holding wunder a raiyat or an under-
raiyat were a raiyat foe the purposes of
cl auses (c) and (d) of section 5:"
It is onrecord that by notification No. 6804 L. Ref dated
9th April, 1956 published in Calcutta Gazette Extraordinary
of the sanme day, Part 1, Page 47, Chapter VI canme into force
in all the districts of West Bengal with effect from the
10th April, 1956.
It is clear fromthe aforesaid provisions of the Act that
when notifications are issued under Section-4, all estates
and rights of every .internmediary in each such estate, vest
inthe State, free fromall incunbrances. The notifications
under that Section have to be issued so as to ensure that
the whole area to which the Act extends vests in the State
on or before 15th April, 1955 which corresponds to the 1st
day of the Baisakh to the Bengali~ year 1362 nentioned
t herein. VWhen Chapter VI of the Act comes into force by
virtue of the notification issued under Section 49, Section
52 which falls under that Chapter nakes the provisions of

Chapter Il, anpong others, applicable also to the raiyats and
the wunder-raiyats as if such raiyat and under-raiyat were
internediaries and the | ands held by them were estates. In
other words, Sections 4, 5, 5A and 5B, anbng others, of
Chapter |l become applicable to the raiyati and the under-
raiyati interests on the issuance of such

352

notification. In the present case, as stated above, the
notification under Section 49 was brought into force we.f.
10th April, 1956. It was not given retrospective effect
from15th April, 1955. The effect of this notification was
that by virtue of Section 4 the internediary interests stood
vested in the State at the latest from 15th April, /1955
while the raiyati and the wunder-raiyati interests /stood

vested in the State with effect from 10th April, 1956. The
restriction on transfer of the said interests, however, cane
into effect retrospectively on or from1lst June, 1954 by
virtue of Section 5B, since that date is nentioned in the
Section itself.

3. Hence there cannot be any dispute that no estate,
tenure or under tenure including raiyati and under-raiyati
interests could be sold under the statutes nentioned in
section 5B including the Tenancy Act with which we are
concerned, on and after 1st June, J954 and a sale after that
date under any of those statutes would be void and have no
ef fect under that Section. Admttedly, the present auction
sal es were held in execution of the decrees for the arrears
of rent under the Tenancy Act and took place on 6th Novenber
and 3rd Decemnber, 1954 respectively. Wat cane to be sold
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under the said sales were the raiyati interests of the
judgrment debtors, and the respondents were entered in the
record-of-rights as raiyats in place of the original raiyats
on the basis of the said sales.

4. The High Court has rightly held that the effective date
in Section 5B for prohibition of the sales of raiyati and
under-raiyati hol dings under the statutes mentioned therein

is 1st January, 1954 as is provided therein. Thi s
conclusion of the Hgh Court is not challenged before us.
However, the Hi gh Court has further held that Section 5B
does not operate as a bar against the sale of raiyati or

underraiyati interests if the execution of the rent-decree
is treated as an execution of noney-decree under the Code of
Cvil Procedure [hereinafter referred to as the ' Code’

According to the High Court, the sale made pursuant to the
execution of the noney decree under the Code even though for
rent, and of the raiyati or underraiyati interest-holder
woul d not be a sal e under the statutes nmentioned in Section
5B i ncluding the Tenancy Act. It is this conclusion of the
Hi gh Court which is under chall enge before us.

5. In order to arrive at the said conclusion, the High
Court has reasoned that Section 5B only declares void, sales
of tenures of holdings under the statutes nmentioned therein
but does not prohibit the sal es under the Code. Accordi ng
to the H gh Court, the Section has no concern wth other
sales since the tenure or holding was transferable and
i nheritable wunder. the provisions of the Tenancy Act and
other connected regulations till the estates vested in the
State w.e.f. 15th April, 1955 by notification issued under
Section 49 of the Act:

353

6. W are afraid that the interpretation placed by the
H gh Court ignores sonme obvious provisions of law. . In the
first place, it, is not correct to say that the sale or
transfer of the holding or tenure, was permssible till the

estates vested in the State. Section 5A of the Act  applies
to the case of transfer of any land by an internediary, nade
between the 5th May, 1953 and the date of vesting. Under
that section, the legislature has given power to the.State
CGovernment to make an inquiry into the question whether such
a transfer was bonafide or not, and if the State ~Governnent
cane to the conclusion that the transfer was not bonafide,
consequences stated in the said section followed. It cannot
be suggested that the voluntary transfers of the tenure or
under-tenures or raiyati or under-raiyati interests in the
estates, the sale of which is prohibited under the relevant
statutes nentioned in Section 5B, is not covered by Section
5A of the Act.

Secondly, the Tenancy Act is a piece of legislation  which
amends and consolidates certain enactnents relating to the
l aw of landlord and tenant. Under section 3 [6] of that Act
"landl ord" is defined as "a person i nmedi ately under whom a
tenant holds, and includes the Governnment" while ‘under
Section 3 [17] of that Act "tenant"” is defined as "a person
who holds | and under another person, and is, or but for a

special contract would be, liable to pay rent for that |and
to that person". The classes of tenants nentioned under
Section 4 of that Act include [i] tenure-holders, including

under-tenure-hol ders, [ii] raiyats, and [iii] under-raiyats.
The said Act further exclusively governs the relations
between the landlord and the tenant as is evident from the
provisions of that Act. [It'is not necessary to refer to al

the said provisions. Suffice it to say that the mtters
relating to the fixation, payment and enhancenent of rent,
the grounds of ejectnment of the tenant and the procedure for
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their ejectnent, transfer and surrender of t enanci es,
i mprovenents on land, record of rights, the occupancy and
non- occupancy rights, the judicial procedure to be followed
in suits between landlord and tenant, the sale of interests
in land for arrears under a decree, the restrictions on the
exclusion of the provisions of the Act by agreement between
the landlord and the tenant, the limtation for suits to be
filed under the Act, the penalties for illegal interference
with the produce of the land, damages, for denial of
landlord’s title, and even matters relating to the agents
and representatives of landlords are all subjects regulated
by the said Act. W are concerned in the present case wth
regard to the suit for the arrears of rent and wth the
execution of the decree obtained in such suit. Chapter Xl
whi ch contains Sections 143 to 158 relates to the "judicia
procedure" to be followed in suits between the [andlord and
the tenant. Section 143 gives power to the High Court to
make rules fromtinme to time with the approval of the State
Government consistent with the said act declaring that any
portion ‘of ~ the Code shall not apply to suits between
 andl ord —and tenant as such or to any specified classes of
such suits, or shall apply tothem subject to nodifications
specified in the rul es made

354

by the High Court. Subject to any rules so nade and subj ect
also to the other provisions of the said Act, the Code
applies to all suits between the landlord and the tenant.
Section 144 confers jurisdiction on the suits under the Act
on the civil courts which would have jurisdiction to
entertain a suit for the possession of the tenure or holding
in connection with which the suit is brought. ~The section
also nmakes clear that no suit between landlord and tenant
under the Act shall be instituted inany court other than
such court. Section 145 specifies the persons who can be
recogni sed agents of the landlord, and the nmanner in which
they are to be authorised by the landlord to be his  agents,
and notwithstanding anything contained in the said Act,
every such agent is enmpowered to verify the pleadings on
behal f of the landlord without the permssion of the 'Court.
Section 146 ordains that the particulars of the suits
between the landlord and the tenant should be entered in a
special register to be kept by each civil court in such form
as the State Government may prescribe in this behalf instead
of in the register of civil suits prescribed by the court.
Section 146A nmakes a special provision for joint and severa
liability for rent of co-sharer-tenants notw thstanding
anything contained in the Contract Act. Section 146B
i kewi se | ays down a special procedure in rent suits against
co-sharer-tenants notw t hstandi ng anything contained in the

Limtation Act. Section 147 prevents a landlord from
instituting successive rent suits against a raiyat except
under ci rcunst ances nentioned therein. Section 147A

prevents the Court fromwholly or partly adjusting by
agreement or conprom se, any suit between I|andlord -and
tenant unless the agreenent can be enforced under the said
Act, viz., the Tenancy Act. This provision again is nade
not wi t hst andi ng anyt hi ng contained in this behal f under the
Code.

Section 148 then lays down a special procedure to be
followed in rent suits. It states in clause [a] thereof
that Sections 68 to 72 of the Cvil Procedure Code and rul es
1 to 13 of Order X, rule 83 of Order XX and Rule 2 of
O der XLMII1 in Schedule 1 of the said Code and Schedule |1
thereof shall not apply to such suit. Cause [b] thereof
states that the plaint in such suit shall contain in
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addition to the particulars specified in the code, certain
addi tional particulars which are nentioned therein. C auses
[c] and [d] require further particulars in such plaints in
certain situations mentioned therein. Cause [e] thereof
states that the sunmmons shall be for the final disposal of
the suit unless the court is of opinion that it should be
for the settlenment of issues only. Clause [f] |ays down a
speci al nmode of service of sumons if the High Court by rule
so directs and al so pernmits the Court to presune service of
sunmons in certain circunstances. Causes [g] and [h]
simlarly relate to the special procedure of sumons in such
sui ts. Clause [i] requires leave of the Court to file a
witten statenent. Cause [i] makes the rules for recording
the evidence of witnesses contained in rule 13 of Oder

XVII1 in Schedule 1 tothe Civil Procedure Code applicable
in the trial of such suits, whether
355

an appeal is allowed or not. Sub-clause (j) of Cause [Kk]
permts a Court to issue a special sunmobns under certain
ci rcunst ances notwi t hstandi ng anyt hing contained in the Code
and Sub-clause (ia) thereof, and also provides for the
procedure for effecting the service of the special sunmons
and Sub-clause (ii) provides for the consequences for the
non- appearance of the defendants in answer to such specia
summon. Cause [n] permts the Court to order execution of
oral application of the decree-hol der unless the decree is
for ejectrment for arrears. Cause [n] requires the Court
not to insist on a fresh vakal atnamaor to file a copy of
t he decree for the purpose of  executing the decree
notw t hst andi ng any thing contained in the Code. Li kew se,
not wi t hst andi ng anyt hi ng contained in the Code. ~ Clause [0]
prohibits an application for the execution of a decree for
arrears by an assignee of the decree unless the landlord s
interest in the land is vested in such assignee.

Section 148A permits a co-sharer-landlord to sue for rent in
respect of his share in the tenure.” Section 149 requires
the defendant to deposit the ampunt in Court once he admts
that noney is due fromhimeven though he pleads that it is
not due to the plaintiff but to a third person. ~Section 150
i kewise requires the defendant to deposit the ~adnitted
amount due to the landlord notw thstanding the defendant’s
plea that the plaintiff s claimis in excess of the anpunt

due. Section 153 then provides for appeals in rent suits
and while doing so, lays down conditions under which the
appeal wll lie and will not lie. Section 153A |lays  down
special conditions under which an application to set aside
decree, or for review of the judgment won Id |lie: Secti on

154 provides for the dates from which the (decree for
enhancenent of rent would take effect.

Then conmes Section 155 which provides for relief ~against
forfeiture under certain circunstances and Section 156 | ays
down the rights of ejected raiyats and under-raiyats in
respect of crops and | and prepared for sow ng.

Section 157 | ays down special power of the Court to fix fair
rent as alternative to ejectnent.

Section 158 gives power to the Court to determine incidence
of tenancy on the application either of the landlord or

tenant. Chapter XIV of the Act provides for "Sale for
arrears under Decree". W are directly concerned with the
said Chapter. Section 159 thereof details "general powers
of purchaser as to avoi dance of incunbrances". Section 160

nentions the "protected in terests" within the neaning of
the said Chapter. Section 161 gives a special neaning of
“i ncunbrance" and "regi stered and notified i ncunbrance" for
the purpose of the said Chapter. Section 162 gives the
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particulars of the statenment which a decree-holder has to

produce when he makes an application for attachnment and sale

of the tenure or

356

holding in execution of the decree. Section 163 nmakes

special provision for a conmbined order of attachnent and

proclamation of sale to be issued notwithstanding anything
contained in the code on the subject. Section 164 provides
for the sale of tenure or holding subject to "registered and

notified incunbrance” and the effect thereof. Section 165

is another special provision which provides for sale of

tenure or holding with power to avoid all incunbrances and
states the effect thereof. Likewi se, Section 166 nmnakes
provi sion for sale of occupancy hol dings with power to avoid

all incunbrances and for the effect thereof. Section 167

gives procedure for annulling incunbrances under Sections

164, 165 or 166. ~Section 168A with which we are directly

concerned in the present case then states as foll ows:

"168A. | Attachnent and sale of tenure or holding for arrears

of rent-due thereon, and liability of purchasers thereof.
[1] Not wi-t'hst andi ng anyt hi ng cont ai ned
el sewhere in this Act, or in any other |aw, or
in any contract-

[a] decree for arrears of rent due in respect of a tenure or
hol ding, = whet her having the effect of a rent
decree / or noney decree,or a certificate for
such arrears signed under the  Bengal Public
Demands Recovery Act, 1913, 'shall not be
executed by the attachment and sale of any
novabl e or i movabl e property other than the
entire tenure or holding to which the decree
or certificate relates:

Provi ded that the provisions of this clause shall not. apply

if, in any nmanner other than by surrender of the tenure or

hol di ng, the term of the tenancy expires before an
application is made for the execution of such a decree or
certificate;

[b] The purchaser at a sale referred to in clause (a) / shal

be liable to pay to the decree-holder or certificate-holder
the deficiency, if any, between the purchase
price and the anmpbunt due under the decree _or
certificate together with the costs incurred
in bringing the tenure or holding to sale and
any rent which nay have becone payable to the
decr ee- hol der bet ween the  date of t he
institution of the suit and the date of the
confirmation of the sale.

[ 2] In any proceeding pending on the date of the

commencenent of the Bengal Tenancy (Amendnent) Act, 1940, in

execution of a decree or certificate to which the provisions
of sub-section (1) apply, if there has been attached any

i movabl e property of the

357

j udgrent - debtor other than the entire tenure or holding to

which the decree or certificate relates, and if the property

so attached has not been sold, the Court or Certificate-
officer as the case may be shall, on the application of the

j udgrment -debtor, direct that, on paynment by the judgnent-

debtor, of the costs of the attachnent, the property so

attached shall be rel eased
[3] A sale referred to in clause (a) of sub-
section (1) shall not be confirned until the
purchaser has deposited with the Court or
Certificate-officer, as the case may be, the
sum referred to in clause (b) of that sub-
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W will revert to this section soon

Section 169 provides for special rules for disposal of the
sale proceeds instead of the rules contained in the Code.
Simlarly, Section 170 provides for circunstances under
which tenancy of holding is to be rel eased from attachnment
notw t hstanding the provisions of the Code in that behalf.
Section 173 enabl es a decree-holder to bid for the purchase
of the tenure or holding in an auction-sale wthout the
perm ssion of the Court which is against the provisions of
the Code. Section 174 provides for application to set aside
the sale and nmkes the relevant provisions of the Code

i napplicabl e in certain circunstances. Section 174A
provi des for the circunstances under which sale shall becone
absolute or shall be set aside and purchase nmoney wll be
ret urned. It is also necessary to refer to Section 178 in

Chapt er XV of the Act which expressly provides f or
restrictions on the exclusion of the Act by agreenent
bet ween the parties. Sub-section [c], in particular of that
section;, ' states that nothing in any contract between a
l andl ord —~and a tenant made before or after the passing of
the said Act shall entitle alandlord to eject a tenant
ot herwi se than in accordance with the provisions of the said
Act. Section 184 provides for special limtation in suits,
appeals and applications filed under that Act and Section
185 nakes certain provisions of the Limtation Act
i napplicable to 'such suits. Section 186 provides for
penalties for illegal interference with produce. Secti on
186A provides for damages for denial of landlord s title.
Section 187 gives |l andl ord power to act through agents.
These are all the provisions which are necessary for us to
noti ce. It will be apparent fromthe said provisions that
the Act is a self-contained Code governing the relations
between the l[andlord and the tenant, for-resolution of their
di sputes, for the suits to be filed by them for the
procedure to be followed in such suits and the conditions on
whi ch decrees may be passed in such suits, for the execution
and
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sati sfaction of the said decrees. The Act incorporates
certain provisions of the Code in toto while others wth
nodi fication. At the sane tine, it makes still other

provi sions inapplicable to the proceedings in the suit filed
under it. The Act by inplication prevents any suit~ between
landlord and tenant to be filed otherw se than under its
provi si ons. Thus all proceedings in the suit filed under
the Act fromits inception to the satisfaction of the decree
are to be governed by its provisions and the provisions of
the Code are applicable to such proceedings only to the
extent and subject to the conditions stated therein. The
Code as such is not applicable to the proceedings or to any
part of it and hence no part of the proceedings can be
prosecuted under the Code. It is thus clear that even if
si mpl e money-decree is obtained for the arrears of rent, no
interest of the tenant can be brought to sale in execution
of such decree except under the provisions of the Act. In
ot her words, no such interest can be sold under the Code an
i ndependently of the Act. Secondly, if any doubt in that
behal f was left, it is removed by the provisions of Section
168A. The said section which is reproduced above begins

with the non-obstante clause which excludes all other
provi sions of the Tenancy Act itself as well as of any other
| aw and the provisions of any contract as well. Cause [a]

of that section states that a decree for arrears of rent
whet her having the effect of a rent-decree or a noney decree
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or even a certificate for such arrears under the Benga
Public Denmands Recovery Act, 1930 shall not be executed by
the attachnment and sal e of any novable or inmmovable property
other than the entire tenure or holding to which the decree
or certificate relates. That provision will not apply only
if the termof the tenure has expired before an application
is made for the execution of such decree or certificate.
What is further, when the entire tenure or holding is
purchased in execution of a decree for arrears of rent in
respect thereof, Cdause [b] of sub-section [1] of that
section provides that the purchaser shall pay to the decree-
hol der or certificate-holder, as the case may be, the
deficiency, if any, between the purchase price and the
amount due wunder the decree or the certificate, together
with the cost incurred for the auction sale and also the
rent which nmay have becone due between the date of the
institution of the suit and the date of the confirmati on of
the sale. Thi's provision 1is inconsistent with the
provi si ons of ‘the Code.
The High Court ~has held that the said-Section 168A [1]
stands inmpliedly repeal ed by the vesting in the State of the
interests of the intermediary which include raiyati and
under-raiyati interests and attract the proviso thereunder
leaving the decree-holder free to execute his decree as
noney-decree in view of Section 5B of the Act, against any
other property of /the judgnent-debtor, tenureholder or
t enant . There is no doubt that after the internediary
interests vest in the State, they cannot be brought to sale
and the renedy of the decree-holder is to proceed against
other property of the judgnent-debtor, if —any. In that
event, Section 168A would not comrme in the picture.
359
However, the High Court has gone further and observed as
fol | ows:
“In Bithika Maity’'s case, it was correctly decided that the
effective date in section 5B in respect of raiyati and
under-raiyati holdings is also the first day of June 1954.
The deci sion however failed to take notice that the inpugned
sale therein held on Septenmber 10, 1954 could be treated
a,,; a sale under the Code of Civil Procedure as a sale in
execution of a noney decree. This aspect of the case was
not taken in consideration possibly because the case  was
heard exparte. We are accordingly unable to approve the
decision that all sales between the first day of June 1954
to the vesting of raiyati interest are to be deened as being
under the Statutes nentioned therein and hence to be
declared void as was summarily held by it. On the contrary,
such sal es though deened as invalid and of no effect under
the aforesaid acts, are to be treated and will.  have the
effect of sales wunder the Code of Civil Procedure in
execution of noney decrees, if otherwi se valid. Accordingly
accepting M. Mtra's contention, we hold that the nane of
the opposite party being auction- purchaser of the ' right,
title and interest of the judgnment-debtor was validly
recorded as raiyat in respect of the disputed holdings in
the finally published record-of-rights in place and stead of
defaul ti ng judgnent-debtors who held the sake
[sic] holdings."
It is difficult to appreciate these observations which are
sel f-contradictory. There is a conflict of view on the
guestion as to when the raiyati and the underraiyati
interests vested in the State, viz., whether on 15th April
1955 when Section 4 becane applicable to themby virtue of
the retrospective operation of Sections 49 and 52 or on 10th
April 1956 when the notification under Section 49 was
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issued. It is not necessary for us to go into that question
on the facts of the present case nor was the question
debated before us. Hence we would refrain from expressing
any opinion on the point there is, however, no dispute
before wus that the sales even of raiyati and under-raiyati
interests effected after 1st June, 1954 were invalid under
Section 5B of the Act. Hence, the sales of the raiyati
interest in the present case effected on 6th Novenber, 1954
and 3rd Decenber, 1954 were obviously invalid. After 15th
April, 1955 or 10th April, 1956, as the case-may be,
(according to the conflicting views of the H gh Court), when
the raiyati and under-raiyati interests cane to be vested in
the State, no sale could have been held of those interests,
and the decree-hol der would have been required to proceed
agai nst the other properties of the judgnent-debtor.
However, admittedly in the present case it is the raiyati
interests of thejudgnent-debtor in the land in question
which were sold. Hence, the sales were void. The Hi gh
Court has reasoned that the sales can be treated as
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bei ng pursuant to a noney-decree and, therefore, under the
Code and independently of the Tenancy Act. The High Court
unfortunately mssedthe vital fact that whether, it is a
noney-decree or a rent-decree, the entire raiyati interests
of the judgenent-debtor in the land in question had to be
sold wunder the said Section 168A, but could not be sold in
view of the bar inposed by Section 5B of the Act. The bar
cannot be overcone by treating the sale under the Code to
circunvent the provisions of ~the Tenancy Act and in
particular of Section 168A of that Act. W have already
pointed out that the decree pursuant to the suit under the
Tenancy Act cannot be executed except under the provisions
of that Act. There cannot, therefore, be a sale of the
property in question pursuant to such~ decree wunder the
provisions of the Code. What is further, the intention of
the legislature in enacting Section 5B was to prevent sales
of the internediary interests after 1.6.1954. In view of the
provisions of the Tenancy Act, the said interests 'could be
sold only wunder and in accordance with the provisions of
that Act. The sale of such interests in theland pursuant
to a decree for arrears of rent in respect of -that |and
could not therefore be made under the Code. ~Admittedly in
the present case, the raiyati interests were sold after
1.6.1954 in execution of the decree for arrears of rent in
respect of the land in question. Hence ~the ~proceedings
initiated by the Assistant Settlement O ficer to revise the
entries in the record-of-rights made in favour of the
aucti on-purchaser and the orders passed by himon January 8
and 27, 1971 recording the name of the former raiyats as
raiyats with possession of the |ands and deleting the /nanes
of the auction-purchaser, were valid. W, therefore, set
aside the inpugned decision of the High Court and restore
that of the Assistant Settlenent O ficer. The appeals are

al l owed accordingly. In the circunmstances of the case,
there will be no order as to costs.
RP Appeal s al | owed.
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