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ACT:
Central Excise Rules, 1944: Rule 8(1)--Notifications dated
28.9-1972, 4.10. 1973, 12.)10. 1974 and

30.9.1976-- Construction--Rebate provided in clause (1) of
Tabl e of the Notifications--Wether sugar factories entitled
to though they did not produce any sugar in the base year
but produced certain quantity of “sugar during current sugar
year--Method to work out clause(2) of Notification dated
12-10-74.

HEADNOTE

In a Notification dated 28.9.1972, with a view to induce the
sugar factories (respondents) to produce nore and /also to
conmence their operations early in.the sugar year (the vyear
comencing on and with 1st Cctober and ending with the 30th
of Septenmber of the followi ng year) a rebate was provided.
The scherme of the Notification was

(1)1f during the nmonths of Cctober and Novenber 1972 (in
the Sugar Year 1972-73), a factory produced sugar in -“excess
of the quantity of sugar produced by it during the nonths of
Cct ober - Novenber 1971, suchfactory was granted rebate in the
Excise Duty at the rate of rupees forty per quintal” in so
far as the excess production is concerned.

(2) Rebate for the period 1st Decenber 1972 to 30th April,
1973 was available at the rate of rupees twenty per quinta
provi ded the production of sugar during the said period was
in excess of 115% of the quantity of sugar produced by the
said factory during the corresponding period in the previous
Sugar Year, in so far as the excess production is concerned.
(3)For the nmonths of May and June 1973 rebate at the rate
of rupees twenty per quintal was available provided the
factory produced nore sugar than it produced during the
corresponding nonths in the previous Sugar Year. The said
rebate was available again only with respect to the excess
producti on.
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(4)For the period commencing fromi1st July, 1973 and
ending with 30th of Septenber, 1973, rebate was avail abl e at
the rate of rupees twently per quintal provided the factory
produced sugar in excess of the quantity produced during the
corresponding period in the previous Sugar Year. Thi s
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rebate too was confined to the excess production

However, the benefit of the rebate nentioned in any of the
cl auses aforesaid was not available to a factory which inter
alia did not work during the 'base pariod’

The other three Notifications dated 4.10.73, 12.10.74 and
30.9.76 were simlar. Al the four Notifications were
applicable to the Sugar years 1972-73, 1973-74, 1974-75 and
1976- 77, respectively.

The respondents sugar factories did not produce any sugar
in one or the other of the four blocks (mentioned in the
Table contained in the Notification) in the base year
(previous sugar year). During the current sugar year, they
produced certain quantity of sugar during that block period.
The respondents contended that they were entitled to the
benefit of rebate provided in clause (1) of the Table
contained in the Notification, whereas the Revenue subnitted
that they were not entitled to the benefit of rebate.

The claimfor rebate made by the respondnets was allowed in
the first instance, but |ater proceedings were initiated to
recover back, or re-adjust, the benefit already all owed.
These di sputes were carried to the Hygh Courts.

Almost  all the High Courts except Karnataka held in favour
of the respondents. In Patna Hi gh Court, there was a
conflict of opinion.

Hence this batch of appeals by the Revenue contending that
the benefit of rebate was avail able only where the "sugar
produced in a factory during the period comrencing from the
1st day of Cctober, 1972 and ending with the 30th day of
Novermber, 1972 which is in excess of the 'quantity of
sugar produced during. the corresponding "period in 1971";
that nil production could not be equated to "the quantity of

sugar produced" in clause (1); that clause (1) of the first
proviso in the 1972 Notification has
760

to be harmoni sed with the several clauses in the table; and
that no interpretation shoul d be adopted which rendered any
part of the Notification superfluous.

Dismssing all. the civil appeals, except Cvil Appeal Nos.
3831-32 of 1988, this Court,

HELD : 1.01. The several clauses in the Notification nmust be
read together, harnoni sed and reasonably understood w thout
i gnoring the underlying object and purpose of the
notification. An interpretation which I|leads to ~absurd
consequences shoul d be avoided. [770 E]

1.02. The object behind the notification was evidently not
only to induce the factories to produce nore sugar but also
to induce themto start their production early in‘the sugar
year. The object appears to be also to induce the factories
to keep on producing the sugar all the year-round, = which
they may perhaps not have done otherw se. Runni ng the
factories during the off-season (off-season neans' Cctober-
Novermber period and then again the period from My June to
Septenber), may have its own problems which may increase the
cost of production. [770 F]

1.03. The nmain issue is whether the words "the quantity  of
sugar produced during the corresponding period.." do not
take in the case of a factory which has not produced any
sugar whatsoever during the relevant corresponding period?
It does take in. Holding otherwise would have this absurd
consequence: a factory which has produced, say, just one
qui ntal of sugar during the relevant corresponding period
and has produced 1000 quintals during Cctober-Novenber, 1972
would qualify for the rebate on 999 quintals while another
factory which has not produced any sugar nil production
but has produced 1000 quintals during October- Novenber,
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1972, would not qualify. [770 G H]

1.04. The Ildea behind the notificationis to induce the
manuf acturers to produce nore in the current sugar year than
what they have produced in the previous sugar year or during
the previous corresponding period in the previous sugar
year, as the case may be. Were a factor; has not produced
any sugar or has produced a particular quantity of sugar
during the said period in the previous sugar year but
produces a larger quantity during the said period in the
current sugar year, it nust be rewarded. [771 B-D]
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1. 05. The case of Cctober-Novenber appears to be rather an
exception. Normally, it appears, no factory owner comenced
the production of sugar in these nonths because of several
unf avorabl e factors. I ndeed, these wunfavorable factors
appear to be present to-a large extent even during the
"months June to Septenmber. The notifications were evidently
meant to compensate the factory-owners for producing during
these nonths as well. 1772 C- D

1. 06. One must proceed on- the assunption t hat every
i ndustrialist —and businessman would, ordinarily, Ilike to
produce as nmuch nore as possible, since, normally speaking,
nore production nmeans-nore profits. [772 E]

1.07. No manufacturer produces sugar merely for the sake of
rebate. Rebate is/an inducenent, an additional attraction
It is not as if wthout rebate provided by t hese
notifications, no one woul d have produced sugar. [771 D]
1.08. There is no arithmetical difficulty in working out 115%
of zero; it is zero. \What applies to clause(l) applies
equally to clauses (2), (3) and(4). It isonly that the
factory need not necessarily have worked during each of the
corresponding periods in the base year; it is enough if it
has worked in the base year. [771 E-F]

1.09.The interpretation placed upon the said notifications
by the majority of the H gh Courts is the correct one. The
vi ew taken by the Karnataka High Court in its Judgnent under
appeal in Civil Appeal Nos. 3831-32 of 1988 and the view
taken by the Patna High Court inill Cvil Wit Jurisdiction
Case No. 865 of 1966 are not correct. [772 F]

1.10. The basis for the percentages prescribed .in the
Notification dated 12th October. 1974 the average production
of the previous five years and not the excess production
By way of illustrates, take a factory which produces 2500
tons during the period Dec.1, 1974 to Sept. 30, 1975 as
against the average production of 1000 tons -during the
correspondi ng periods in the five previous sugar years. Qut
of 2,500 quintals produced during the said period in the
current sugar year (Decenmber 1, 1974 to Septenber 30, 1975),
the average of the corresponding periods of the five
previ ous sugar years ie., 1000 quintals should be deducted
first, which nmeans the excess production during “the said
period during the current year is 1500 quintals. 7.5% of
1000 quintals is 75 quintals. On this quantity
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of 75 quintals, the rate of rebate as per sub-clause (a)
will be Rs. per quintal in the case of free sale sugar and
Rs. 5 per quintal in the case of levy Sugar. Next 10% of
excess production nmeans 100 quintals which would be eligible
for rebate under sub-clause (b) at the rate of Rs. 40 per
quintal In the case of free sale sugar and Rs. 10 per
quintal in the case of levy sugar. The next 100 quintals
would be eligible for rebate under sub-clause (c) at the
rate of Rs. 50 per quintal in the case of free sale sugar
and Rs. 14 per quintal in the case of levy sugar. Then
again the next 100 quintals would be eligible for rebate
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under sub-clause (d) at the rate of Rs. 60 per quintall in
the case of free sale sugar and Rs. 18 per quintal in the

case of levy sugr. The balance of 1125 quintals would
qualify for rebate under sub-clause (e) at the rate of Rs.
82 per quintal in the case of free sale sugar and Rs. 22 per
quintal in the case of |evy sugar. [774 B-E]

Eti koppaka Co-operative Agricultural Society v. Union of
India, 1982 E.L.T. 19 (A P.); 1986 (26) E.L.T. 904 (Bonbay);
1982 (59) E.L.T. 409 (Al ahabad); 1982 E.L.T. 19 (Punjab &
Haryana); 1986 (24) E. L.T. 259 (Madras) and 1987 (30) E.L.T.
260 (Orissa), approved. [768 H, 769 A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1718 of 1984.
Fromthe Order dated 17.11.83 of the Custons Excise and Gol d
(Control)  Appellate ~Tribunal, New Delhi in Appeal No. ED
(SB) (T) 338/ 78-D (Order No. 698/83-D).

A K Ganguli, B. Sen, A K- Chitale, B.RL. Ilyengar J.
Ramarmurti, Ms. Radha Rangaswam, P. Parnmeswaran, C.V. Subba
Rao, C. Ranmesh, Virender Kaushal, Praveen Kunmar, Vivek

Ganbhir, S. K Ganbhir, P.H Parekh, B.N Agarwal, A V.
Phadni s, Kh. Nobi'n Singh, M Veerappa, Ashok Sagar
Ravi nder Narain, D/N. Msra (For JBD & Co.,) E.C Vidyasagar
for L.R Singh, R/ Vaigai and R K _~Maheshwari for the
appearing parties.

The Judgnent of the Court was delivered by

B.P. JEEVAN REDDY, J. Wth a view to induce the Sugar
Factories in the country to produce nore and also to
conmence their operations early in the year, the  Governnent
of India have been issuing notifications, fromtinme to tineg,
provi di ng for rebate in the Excise Duty in certain

ci rcunst ances. These notifications were issued by the
Central CGovernnent
763

in exercise of the power conferred by Sub-Rule (1) of Rule 8
of the Central Excise Rules, 1944. W are concerned in
these appeals with four such notifications namely (1) the
Notification dated 28.9.72 (applicable to the Sugar Year
1972-73), (2) Notification dated 4.10.73 (applicable to the
Sugar Year 1973-74), (3) Notification dated 12.10.74
(applicabl e to the Sugar Year 1974-75) and (4) t he
Notification dated 30.9.76 (applicable to the Sugar Year

1976-77) . 'Sugar year’ neans the year commencing on and
with 1st Cctober and ending with the 30th of — Septenber of
t he fol l owi ng year. The interpretation of t hese

notifications is involved in this batch of appeals.
In so far as it is material, the notification dated 28.9.72
and the notification dated 4.10.73 are simlar. So are the
notifications dated 12.10.74 and 30.9.76. It “would be
appropriate if we set out the notification dated 28.9.72 in
its entirety
"Notification No. 203172 dated 28.9.1972
In exercise of the powers conferred by sub-
rule (1) of rule 8 of the Central Excise
Rul es, 1944, the Central Governnent hereby
exenpts sugar, described in colum(2) of the
Tabl e bel ow and failing under sub-item (1) of
I[temNo.1 of the First Schedule to the Centra
Excises and Salt Act, 1944 (1 of 1944), from
so much of the duty of excise |eviable thereon
as is specified in the corresponding entry in
colum (3) of the said Table.
TABLE
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S. No. Description of Sugar

(1) (2)

1. Sugar produced in a factory during the
peri od commenci ng fromthe 1st day of
Cct ober, 1972 and ending with the 30th
day of Novenber, 1972 which is in exces
of the quantity of sugar produced durin
the correspondi ng period in 1971

764

2.Sugar produced in a factory during the per

Duty of Excise
(3)

Rupees
forty per
qui nta

S

g

i od

commenci ng fromthe 1lst day of Decenber, 1972

and ending with the 30th day of April, 1973
which is in excess of 115% of the quantity
of suggar produced during the period commenc
fromthe 1st day of Decnber, 1971 and endi ng
the 30th day of April, 1972.

3. Sugar produced ina factory during the per
conmenci ng from the 1st day of My, 1973 and
ending with 30th day of June, 1973 which is
excess of the quantity of sugar produced
during the corresponding period in 1972.

4. Sugar produced in factory during the perio
commenci ng fromthe 1st day of July 1973 and
ending with the 30th day of Septenber, 1973
which is in excess of the quantity of sugar
produced during the corresponding period in

Provi ded that the exenpti

notification shall not be admssible to a

factory

(a) which did not" work d
period, or

(b) which had onlya tria
period, or

(c) whi ch comrences producti
time on or after the 1st day o

Provi ded further that in
producti on of sugar during
nmentioned in colum (2) of the
(a) the data, as furnished
prescribed in Appendix | to th
Rul es, 1944, or in such other
Col I ector may prescribed under
173G of the said rules, shal
765
(b) any sugar obtained from
sugar house products |eft over

that end of the base period or earlier shal

taken into account ; and

(c) any sugar obtained by r
Khandasari sugar, or any sug
reprocessi ng of defective or d

Rupees

twenty
i ng per
with quinta

i od

Rupees
in twenty

per

qui nta
d

Rupees
twenty
1972. per
qui nta

on under this

uring the base
run in the base

on for the first
f Cctober, 1972

conputi ng the
t he peri ods
sai d Table,
in Form RG 1
e Central Excise
record as the
rule 53 or rule
be adopted :

reprocessing of
in process at

efining gur - or
ar obtained by
amaged sugar or

brown sugar, if the same has already been

included in the quantity of

shal |l not be taken into accoun
Expl anation 1- A factory sha
have had a trial run during t
only if, on first going into
period during which actual cr
during the base period was |le

sugar produced,
t.

| be deemed to
he base period
production, the
ushi ng was done
ss than 40 per

b
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cent of the average duration of the-season in
the State in which the factory is situated
Expl anation 11 In this notification, the
expression, 'base period , neans the period
commencing fromthe 1st day of COctober, 1971
and ending wth the 30th day of Septenber,
1972."
Though the Sugar Year extends over a period of twelve nonths
conmencing from 1st of October, the period conmencing wth
1st Decenber and ending with 30th April is said to be the
peak production period. Mst of the sugar factories were
commencing their operations only in the nonth of Decenber.
Either with a viewto induce these sugar factories to
produce nore or with a view to induce themto comence their
operation early in the sugar year, the rebate provided for
produci ng sugar in the nmonths of October and Novenber in
excess of the corresponding period in the previous sugar
year was kept relatively high. The schene of the
notification dated 28.9.72 appears . to be this
(1) If ‘during the nonths of October and Novenber 1972 (in
the Sugar Year 1972-73), a factory produced sugar in excess
of the quantity of sugar produced by it during the nonths of
Oct ober- Novenber 1971, such factory was granted rebate in
the Excise Duty at the rate of rupees forty per quintal in
so far as the excess production is concerned.
(2) Rebate for the period 1st Decenber 1972 to 30th April
1973 was
766
avail able at the rate of rupees twenty per quintal provided
the production of sugar during the said period was in excess
of 115% of the quantity of sugar produced by ‘the said
factory during the corresponding period in  the  previous
Sugar Year, in so far as the excess production is concerned.
(3) For the months of May and June 1973 rebate at the rate
of rupees twenty per quintal was available provided the
factory produced nore sugar than it produced during the
corresponding nonths in the previous Sugar Year. The said
rebate was available again only with respect to the excess
producti on.
(4) For the period conmencing fromlst July, 1973 and
ending with 30th of Septenber, 1973, rebate was avail abl e at
the rate of rupees twenty per quintal provided the factory
produced sugar in excess of the quantity produced during the
corresponding period in the previous Sugar Year. Thi s
rebate too was confined to the excess production
However, the benefit of the rebate nentioned in any of the
cl auses aforesaid was not available to a factory which inter
alia did not work during the 'base period’ . The expression
"base period’ was defined in Explanation 11. It neant’ the
period comrencing from the 1st day of october 1971 and
ending with the 30th day of Septenber, 1972 (Previous Sugar
Year).
The sugar factories (concerned with the sugar year 1972-73)
did not produce any sugar in one or the other of the four
bl ocks (menti oned in the table cont ai ned in t he
Notification) in the base year (previous sugar year).
During the current sugar year, however, they produced
certain quantity of sugar during that block-period. To be
nore precise, take factory A It produced 1000 quintals of
sugar in the nonths of October-Novenber, 1972 (Bl ock-period
(1) but had not produced any sugar whatsoever in the
correspondi ng period (Cctober-Novenber,’ 1971) in the base
year. The question arose whether in such a situation
Factory A was entitled to the benefit of rebate provided in
Cl ause (1) of the Table contained in the af oresaid
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notification wth respect to the said 1,000 quintals ? The
contention of the factory was that it was so entitled,
whereas according to the Revenue, it was not.

It is brought to our notice that even before the controversy
actually arose between the parties, the Conmttee of the

Sugar M1l Owners’ Association addressed a letter to the
M ni stry of Finance, Governnent of
767

India seeking a clarification as to the neaning and purport

of the aforesaid notification. The letter witten by the

Committee read as foll ows
"I amto refer to the Notification No. G S R
dated 28th  Septenber, 1972, issued by the
Union Mnistry of Finance (Departnent of
Revenue &l nsurance), New Del hi, on the above
subj ect” (copy enclosed for ready reference).
In this connection, the Government had issued
a simlar Notification on 13th Cct. 1971, on
the sanme subject. On this Notification, in
response to an enquiry nmade by the Conmittee
of the Association, the Board had clarified as
per their  letter No. F. No.14/33-71/CX 1
dated 26th Novenber, 1971, that a factory
whi ch~ had worked during the base period i.e.
during the period commencing from 1st day of
Cctober, 1970 and ending with 30th day of
Septenber, 1971, though-it had not worked
during' the period fromilst Cctober, 1970 to
30t h Novenber, 1970, and the production during
this period was nil, would be entitled to the
excise rebate at the notified rate on its
entire production achi eved during the nonth of

Cct ober and November, 1971

Notification issued this year is also on
simlar lines, the Commttee presune that the
clarification given by the Board |ast year
will apply to the Notification issued this
year also, i.e., where a factory has worked in
the base period (1st Cctober, 1971 to 30th
Septenmber, 1972) it will be entitled to the

full rebate on its entire production during
the vari ous peri ods nment i oned in t he
Noti fication, al t hough during t he

correspondi ng periods in the last season, the
production may be nil
The Committee shall be glad if you kindly
confirm whether their above presunption is
correct.
Thanking you for a line in reply’.
In this letter dated 1st Novenber, 1972 the Mnistry of
Finance intimted the Comrittee that the presunption nmade by
the Committee is confirmed in respect of the established
factories only. Later on, however, the Government of India
revi sed their opinion which has led to the pr esent
controversy.
768
It is brought to our notice that the sugar factories are
governed by and follow the procedure prescribed by Rule 173-
G of the Central Excise Rules, which rule occurs in Chapter
VII-A ’'Renpval of Excisable Goods on Determ nation of Duty
by producers, Manufacturers or Private WareHouse Licencees."
Rul e 173 G requires every assessee to keep an accountcurrent
with the Collector separately for each excisable goods, in
the suc formand manner, as the Collector nmay require. The

As

th
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rule requires the assessee to nake credit periodically in
such account-current, by cash paynent into the treasury, so
as to keep the balance in such account-cunrent sufrent to
cover the duties due on the goods intended to be renoved at
any tine. Every such assessee has to pay the duty
determined for each consignnment by debit to such account
current before renoval of goods. The Rules further require
every assessee to furnish a nonthly return in the prescribed
form on the basis of which, assessnment is conpleted by the
appropriate officer.

Comng back to the facts of these appeals, the claim for
rebate made by these factories was allowed in the first
instance but |ater proceedings were initiated to recover
back, or re-adjust, as the case may be, the benefit already
al | oned. This was the phenonmenon all over the country.
These disputes were carried to H gh Courts. The rmain
di spute was the same as indicated herei nabove. The factory
has produced a certain quantity of sugar in bl ock-period (i)
(or, for, that natter, any other bl ock-period) in the sugar
year 1972-73, but had not produced any sugar whatsoever in
the corresponding period in the base year (previous sugar
year) but has produced some quantity of sugar during the
base year as such; whether such factory is entitled to the
rebate prescribed i'n clause (i) (or such other clause, as
may be applicable) of the said Notification ? Since the
Notifications for 1972-73 and 1973-74 are nore or |ess
simlar, disputes raised before High Courts pertained to
both these years. (I ndeed, the said issue is comon to the
other two notifications concerned herein as well, with some
di fference, as we shall indicate at the proper stage). It
appears that alnost all the H gh Courts except  Karnataka
have held in favour of the factories. In Patna H gh Court,
there appears to be a conflict of opinion.. Karnataka High
Court has, however, held in favour of the Union of India.
The first of the reported decisions is of the Andhra Pradesh
Hi gh Court (Chinnappa Reddy, J., as he then was) in
Eti koppaka Co- operative
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Agricultural Society v. Union of Inida, 1982 E. L.T. 19. The
reasoning in the said Judgnent has been foll owed by nost of
the other H gh Courts. See 1986 (26) E.L.T. 904 (Bonbay);
1982 (59) E.L.T. 409 (AHahabad) ; 1982 E. L. T. 19 (Punjab &
Haryana); 1986 (24) E.L.T. 259 (Madras) and 1987

(30) E.L.T. 260 (Orissa).

Shri Ganguli, Jlearned counsel for the ~Union of “India
cont ends as follows : Language of the Not i fi cati ons
(pertaining to the year 1972-73 and 1973-74) is quite clear
and unanbi guous. The benefit of rebate is available only
where the "sugar produced in a factory during the period
conmmenci ng fromthe 1st day of October, 1972 and ending with
the 30th day of November, 1972 which is in excess- of the
gquantity of sugar produced during the correspondi ng ' period
in 1971" to take clause (i) of the Notification relating to
1972-73. The clause contenplates and is based on the
prem se that sugar is produced during October- Novenber,
1972 as well as Cctober-Novenber, 1971. |If no sugar was
produced during the corresponding period in the previous
sugar year (Cctober-Novenber, 1971), the very clause is

i nappl i cabl e. The contention of the factory-owners, which
has no doubt been accepted by a mpjority of H gh Court, does
voi | ence to the plain |anguage of the clause. The
interpretation placed by the factoryowners leads to certain
absurd consequences. Learned counsel gave nore than one
illustration to enphasise his submission. Take a. case

where a factory has produced one thousand quintals of sugars
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i n October-Novenber 1971 and has al so produced one thousand
qui ntals in Cctober-Novenber 1972. In such a situation the
factory would not get any rebate in terns of t he
notification dated 28.9.72, whereas another factory which
may not have produced any sugar whatsoever in Cctober-
Novermber 1971 but has produced one thousand quintals of
sugar in Cctober-Novenber 1972, gets the rebate at the rate
of rupees forty per quintal. This would really amunt to,
says the counsel, punishing the first factory nor e
efficient factory for producing the sugar in the previous
year And to rewarding the second one the indolent factory
which did not produce any sugar during CctoberNovenber,
1971. Another illustratiion given by the | earned counsel is
this; a factory had produced five thousand quintals of sugar
during the period 1st Decenber, 1971 to 30th April, 1972; it
produces the very some quantity again during the period 1st
Decenmber 1972 to 30th April, 1973; such a factory would not
be entitled to any rebate under clause (2) of the said
notification; ~ but another factory which had produced, say,
just 1000 quintals during the period December 1, 1971 to
April 30,1972 but produces

770

five thousand quintals during the period Decenber 1, 1972 to
April 30, 1973 would get the benefit of rebate on 4000

qui nt al s. This /again anbunts to, says the counsel

rewarding the inefficient and indolent and punishing the
efficient. The 1learned counsel seeks to - reinforce his
argunent by referring to clause (2). It relates to the

peri od 1st Decenber 1972 to 30th April 1973. Rebate in the
sugar produced during this period is available only if it is
in excess of 115 per cent of the quantity of sugar - produced
during the period Decenber 1, 1971 to April 30, 1972. | f
the production is nil during the corresponding period. in the
previ ous sugar year, asks the counsel, howis one to work
out 115% of it. What is 115%of zero ? asks he. For al
these reasons counsel says, nil production cannot be equated
to "the quantity of sugar produced........ in clause (1).
Counsel also says that Cause (1) of the first Proviso in
the said notification should be harnonised with the severa
clauses nentioned in the Table and that no -interpretation
should be adopted which renders any part of the said
notification superfluous.

We find ourselves unable to agree with the | earned counse
for the Union of India. Wile we agree that the severa
cl auses in the Notification nust be read t oget her
har moni sed and reasonably understood, we cannot also ignore
the underlying object and purpose of the notification. We
Also agree that an interpretation which |eads to absurd
consequences shoul d be avoided. Even so, we are afraid, we
cannot agree with the | earned counsel. The object” behind
the notification was evidently not only to induce the
factories to produce nore sugar but also to induce them to
start their production early in the sugar year. The ' object
appears to be also to induce the factories to keep on
producing the sugar all the year-round, which they nmay
perhaps not have done ot herw se. Running the factories
during the off-season (we are told, off-season neans
Cct ober - Novenber period and then again the period from My-
June to Septenber), may have its own problens which my
increase the <cost of production. Be that as it my, the
main issue is whether the words " the quantity of sugar
produced during the corresponding period....... do not take
in the case of a factory which has not produced any sugar
what soever during the relevant corresponding period ? On a
consideration of the rival points of view, we are of the
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opinion that it does take in. Holding otherwise would have
this absurd consequence : a factory which has produced, say,
just one quintal of sugar during the relevant corresponding
period and has produced 1000 quintals during OCctober-
Noverber, 1972 would qualify for the rebate on 999 qui n-
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tals while another factory which has not produced any sugar
nil production but has produced 1000 quintals during
Oct ober- Novenber, 1972, would not qualify. How does this

interpretati on advance the purpose of the notification, is
difficult to appreciate.

Coming to the second illustration given by the |earned
counsel, we nmust say ‘that the idea behind the sai d

notification is to i nduce the manufacturers to produce nore
in the current sugar year than what they have produced in
the previous sugar year or -during the previous correspondi ng
period in the previous sugar year, as the case may be. | f
this is the object there is nothing absurd in saying that a
factory which has produced five thousand tons during
December ' 1, 1971 to April 30, 1972 and produces the. very
same quantity during the period Decenber 1, 1972 to Apri

30, 1973, does not qualify for rebate under clause (2).
There is no reason or-occasion for granting himany rebate.
But where a factory has not produced any sugar or has
produced a particular quantity of sugar during the said
period in the previous sugar year but ~ produces a |arger
quantity during the said period in the current sugar year

it rmust be rewarded. It may be renmenbered that no
manuf acturer produces sugar nerely for the sake of rebate.
Rebate is an inducenent, an additional attraction. It is

not as if without rebate provided by these notifications, no
one woul d have produced sugar. W are-also unable to see
any difficulty in operating clause (2) of the sai d
notification. There is no arithnmetical difficulty in
working out 115% of zero; it is zero. VWhat applies to
clause (1) applies equally to clauses (2), (3) and (4). Qur
understanding is reinforced and supported by clause (a) of
the first proviso. It says that the benefit of ‘the said
rebate would not be available to a factory "which did not
work during the base period." Wiy does it say so? What is
its meaning and inplication? It is only that the factory
need not necessarily have worked during each of the
corresponding periods in the base year; it is enoughif it
has worked in the base year

W nmay point out that a majority of the High Courts in the
country have adopted the very same interpretation as has
been pl aced by us.

It is then argued by the | earned counsel for the appellant
that exenption notifications should be strictly  concluded.
There is no quarrel with the proposition but there is
another equally wvalid principle that such notifications
should be given their due effect, Kkeeping in view the
pur pose
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under | yi ng. We nust reiterate that no factory owner would
keep his factory idle during a particular period only with a
view to produce sugar during the sane period in the next
sugar year and earn rebate in the next year. Mor e
particularly, it «can not reasonably be expected that a
factory-owner would deliberately keep his factory idle
during the peak production period (Decenber to April) only
with a view to produce sugar during that period next year
and earn rebate in such next year. It would be wunrealistic
to say so. Actually these notifications were being issued
every year confined to that year. They were being issued




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

just on the eve of the sugar year or a few days after the
conmmencenent of the sugar year and there were variations in
t he rel evant clauses from year to year. Const rued
realistically, we see no roomfor any absurdity resulting
from our interpretation’” The case of Cct ober - Novenber
appears to be rather an exception. Normally, it appears, no
factory-owner commenced the production of sugar in these

nont hs because of several unfavorable factors. | ndeed,
these unfavorable factors appear to be present to a |arge
extent even during the nonths June to Septenber. These

notifications were evidently meant to conpensate t he
factory-owners for producing during these months as well.

As stated already, one nust proceed on the assunption that
every industrialist and businessman would, ordinarily, like
to produce as much nmore as possible, since, nornally
speaki ng, nore production nmeans nore profits.

For the above reasons, we are of the opinion that the
interpretation placed wupon the said notifications by the
majority ‘of the High Courts is the correct one. W do not
agree with the view taken by the Karnataka Hi gh Court in its
Judgnent under appeal in Civil Appeal Nos. 3831-32 of 1988.

For the same reason, we do not also agree with the view
taken by the Patna H gh Court in Cvil Wit Jurisdiction
Case No. 865 of 1966.

Now coming to the /'Notifications for the years 1974-75 and
1976-77, the concept of base year is not to be found here;

otherwi se they are simlar to those relating to 1972-73 and
1973-74. In the notification dated 12.10.74 (relating to
the sugar year 1974-75) the sugar year is divided into two
bl ocks/ peri ods. The first block conprises October and
Novenber 1974 whereas the second bl ock takes -in  Decenber
1974 to Septenber 1975. Here too, the question is .identica

to that arising in the years 1972-73 and 1973-74. The
answer too will naturally be the sarne.
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In view of the aforesaid conclusion, it is not necessary for
us to go into the other questions raised by the /factory-
owners except the follow ng:

There is a mnor controversy with respect to the working of
Clause (2) in Notification No. 146/74 dated 12.10.74
relating to the sugar year 1974-75. Cause (2) the table
contained in the notification reads as follows:

TABLE
No Descri ption of Sugar Duty of excise
1 2 Free Sal e Levy of Sugar
Sugar
3 4
1
2. Sugar produced in a factory during the period

conmenci ng on the 1st day of Decenber, 1974, and ending with
the 30th day of Septenber, 1975 which is in excess of the
average production of the corresponding period of the
precedi ng five sugar years, that is,

(a) on excess production upto Rs. 20/- per Rs. 5/- per
7.5% qui nt al qui nt al

(b) on excess production on the Rs. 40/-per Rs. 10/- per
next 10% qui nt al qui nta

(c) on excess production on the Rs. 501- per Rs. 14/- per
next 10% qui nt al qui nta

(d) on excess production on the Rs. 60/ -per Rs. 18/- per
next 10% qui nt al qui nta

(e) on excess production beyond Rs. 82/-per Rs. 22/- per
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37.5% qui nt al qui nta

M. Ganguli, |learned counsel for the Union of India says
that sone of the Courts have applied the percentages
mentioned in sub-clauses (a) to (e) to the excess production
and not to the average production of the preceding five
sugar years. We may take an illustration to explain what
the |earned counsel says. Take a case. where the average
production of a factory during the corresponding period
(Decenber 1 to Septenber 30) of
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the preceding five sugar years is 1000 quintals. That
factory produces 2,500 quintals during the period Decenber
1, 1974 to Septenber 30, 1975. In such a case, the

ascendi ng percentages nentioned in sub-clauses (a) to (e) of
clause (2) have to be applied for working out the rebate.
According to us, it nust be done in the follow ng manner
keeping in mnd that the basis for these percentages in the
average productionof the previous five years and not the
excess production. Qut of 2,500 quintals produced during
the said period in the current sugar year (Decenber 1, 1974
to September 30, 1975), the average of the five previous
sugar years i.e., 1000 quintals should be deducted first,
whi ch neans the excess production during the current year is
1500 quintals. 7.5%o0f 1000 quintals is 75 quintals. On
this quantity of 75 quintals, the rate of rebate as per sub-
clause (a) will be Rs. 20 per quintal in the case of free
sal e sugar and Rs. 5 per quintal in the case of |evy sugar
Next 10% of excess production means 100 qui ntal s which woul d
be eligible for rebate under sub-clause (b) at the rate of
Rs. 40 per quintal in the case of free sale sugar and Rs. 10
per quintal in the case of |levy sugar. The next 100
quintals would be eligible for rebate under sub-clause (c)
at the rate of Rs.50 per quintal in thecase of free sale
sugar and Rs. 14 per quintal in the case of |evy sugar
Then again the next 100 quintals would be eligible for
rebate wunder sub-clause (d) at ‘the rate of Rs. 60 per
quintal in the case of free sale sugar and Rs. 18 per
quintal in the case of |evy sugar. . The balance of 1125
quintals would qualify for rebate under sub-clause (e) at
the rate of Rs. 82 per quintal in the case of free sale
sugar and Rs. 22 per quintal in the case of |evy sugar
This is the interpretation and understandi ng contended for
by Shri Ganguli and we nust say that none of the counsel for
the factory-owners’ disputed the same. |1t~ is ~accordingly
directed that the above method shall be followed in - working
out clause (2) of the notification dated 12.10. 74.
Accordingly all the civil appeals except Cvil Appeal . Nos.
3831- 32 of 1988, fail and are dismssed. Civil Appeals No.

3831-32 of 1988 are allowed. The authorities wll take
action in accordance with this judgnent. There will be no
order as to costs.

V.P.R

CA Nos. 3831-32/88 all owed.
Rest of the appeals dism ssed.
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