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ACT:

Code of Civil Procedure, 1908.

Section 100-Second appeal-Raising of fresh plea during-
Perm ssibility of.

Section 9-Civil Courts-Bar of jurisdiction

Bonbay Tenancy Act, 1939. Sections 24, 85-A

HEADNOTE:

The appel | ants’ predecessor was inducted as an usufructuary
nortgagee of certain fields. On the expiry of redenption
period the respondents filed a suit for redenption which was
decreed subject to paynent of  damages for inprovenents. On
appeal, the District Court confirmed the redenption decree
but set aside the decree for danages. In second appeal, the
appel l ants rai sed a new plea: that they were deened tenants
by operation of Section 2-A of the Bombay Tenancy Act, 1939.
It was al so contended on their behal f that Section 85-A of
the Act ousted the jurisdiction of the Cvil Court to decide
the dispute of tenancy rights In pending suit.

Rej ecting both the contentions the Hi gh Court confirned the
decree of the appellate court. Against the judgnment of
the High Court an appeal was flied in this Court.

Di sm ssing the appeal, this Court,

HELD: 1. The plea based on Section 2-A was sought to be
rai sed for the first tine in second appeal before the
Hgh Court. It was neither raised in the pleadings nor
argued either before the trial Court or the appellate court.
Therefore, the H gh Court rightly did not pernit the
appellants to raise the plea of a deenmed tenancy as the
said claimneeds investigation based on factual foundation
whi ch was | acki ng. Consequently, the question whether under
Section 85-A the Cvil Court had jurisdiction or not need
not be gone into. [580 D-E, 579 F]
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Sal mtan Raje v. Madhavsang Benesang |.L.R 1963 CQuj. 722,
cited.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1890 of 1974.
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From the Judgnent and Order dated 6.8.1973 of the Gujarat
Hi gh Court in Second Appeal No.98 of 1973.

M V. Goswam for the Appellants.

S. K. Dhol akia and P. Narasimhan for the Respondents.

The following Order of the Court was delivered:

Thi s appeal under Article 136 is against the judgment of the
High Court of GQujarat in Second Appeal No.98 of 1973 dated
August 6, 1973. The appellants’ predecessor was inducted in
Field Nos.439 and 676 as, an usufructuary nortgagee in the
year 1945. On expiry of the period of redenption prescribed
therein, that is, 25 years, the suit for redenption was
filed in 1970 by the respondents. The trial court decreed
the suit subject to payment of danmmges for inprovenents. On
appeal , the District Court confirmed the decree for
redenpti on but set aside the decree for damages. In second
appeal, the H gh Court confirmed the decree of the appellate
court. Thus this appeal

In the Hgh Court, the appellants sought two contentions,
nanel y, by operation of Section 2-A which was brought by way
of anendnment of Section 48 to the Bonmbay Tenancy Act, 1939,
the nortgagee becane a deened tenant. It was not pernitted
to argue as is not a pure question of law but is a m xed
guestion of |aw and fact which need investigation of facts.
It was neither raised in the pleadings nor argued either

before the trial court or the appellate court. Ther ef or g,
the question raised in the second appeal for the first tine
was di sal | owed. The  second guestion nanel y, t he

jurisdiction of the civil court to declare the tenancy
rights by operation of the Anendment Act 5/73 which brought
Section 85-A on statute with retrospective effect. It
ousted the jurisdiction of the civil court to decide the
di spute of tenancy rights in pending suit. This contention
too was negatived as when the Anendnment Act cane into force

the second appeal was pending and therefore the Hi gh ' Court
held that the civil court was not ousted to exercise the
jurisdiction and to refer the matter to the Revenue Court
for jurisdiction for adjudication whether the appell'ants
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were or were not deened tenants. The sane contention was
reiterated before us. Placing reliance on a Division Bench
judgrment of the @ujarat H gh Court- in Salman Raje v.
Madhavsang Benesang, reported in ILR 1963 Guj.722, Shri MW.
Goswam , the |learned counsel for the appellants contended
that by operation of Section 2-A the appellants are deened
tenants. Once the appellants are deenmed tenants, the
Revenue Court has to decide that issue. The second appea

is a continuation on the suit and therefore, the H gh Court
is not right inrejecting the clains of the appellants. It
is not necessary to express any opinion on the correctness
of the judgnent of the Division Bench of the Gujarat,/ Hi gh
Court. Suffice it to say that the appellants:  had not
specifically pleaded that the appellants are deened 'tenants
by operation of Section 2-A of the Act. What was pleaded in
the witten statenent was that initially the appellants’
predecessor was continuing as cultivating tenant. But by
virtue of the nortgage, their tenancy right nerged in the
right as usufructuary nortgagee. On redenption pre-existing
tenancy rights get revived. But that plea was not pursued.
A new pl ea based on Section 2-A was sought to be raised for
the first tine in the High Court. The High Court rightly
did not permt the appellants to raise the plea of a deened
tenancy as the said claimneeds investigation based on
factual foundation which was |lacking. Once the right of
tenancy is not permtted to be raised, the question of
construction of Section 85-A whether the Cvil Court had
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jurisdiction or not is an acadenmic issue. Accordingly, we
are not going into that question. The |earned counsel for
the appellants also contended that the appellants are
entitled to the inprovenents. The Hi gh Court did not go
into that question as the same was not canvassed and the
decree of the appellate court is quite right. W cannot go

into that question which is accordingly rejected. The
appeal, is accordingly dismssed but in the circunstances
wi t hout costs.

T.N A Appeal dism ssed
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