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ACT:

Constitution of India, 1950 : Article 136--Appeal --Rel evant
facts and circunstances not placed before the H gh Court
remandi ng the matter back to H gh Court for reconsideration

G vil Service 1 Guj ar at State Public Wor ks
Department --El ectriical Engi neering Branch--Trifurcation of
Cadres--Pronmotion to  the posts-of Deputy Engineers High
Court’s direction to provide criterion for _promption--Qota
rul e at the ratio of 2:1--Legality of -~ Fact s and
ci rcunst ances not placed before the Hi gh Court--Effect of.

HEADNOTE:

The appel l ant-State by resolution dat ed 10. 7.1972,
trifurcated the services, in the Electrical Engineering
Branch of the Public Wrks Departrment into three cadres,
nanely, (1) Junior Engineers, (2) Supervisors-and (3) Over-
seers, w.e.f. 1.5.1972. At the relevant time there was only
one Overseer and he stood retired. Therefore, In substance
it was a bifurcation between Junior Engi neers and
Supervi sors the former being graduates and the latter being
di pl oma hol ders.

In a wit petition before the Hi gh Court exercise of the
State was chal | enged.

The High Court directed the State to provide for a criterion
for pronotion fromthe three independent cadres, for working
out the trifurcation

In conpliance of the order of the Hi gh Court, the “appellant
adopted a Resolution dated 26.9.1975 introducing a | quota
rule effective fromMy 1, 1972 at the ratio of 2:1 for
Juni or Engi neers and Supervisors respectively for pronotion
to the posts of Deputy Engi neers.

The respondents chall enged the trifurcation and also the
guota rule in a wit petition before the H gh Court.

384

The High Court struck down the ratio of 2:1 holding it to be
unjustified as also the disparity in qualifying service from
bot h the channel s.

Hence this appeal by special |leave by the State, being
aggri eved agai nst a nandanus-i ssued by the High Court not to
i mpose the ratio of 2:1 while working out the quota rule.

As the appellant was unsuccessful in obtaining a stay of
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operation of the High Court’s judgnment, it had to obey the
nmandat e of the High Court and the ratio of 2:1 could not be
enf or ced.

This Court on 18.12.1980 ordered the Governnment to frame a
fresh quota rule consistent with the H gh Court judgnent for
the purpose of making pronotions during the pendency of the
appeal and under Article 309 of the Constitution, a Rule was
franed. Earlier the appellant had franed the Deput y
Engi neer (Electrical) Recruitment Rules, 1978 under Article
309 of the Constitution, which were not brought to the
notice of the Hgh Court nor the Rules, 1978 wer e
chal | enged.

Al'lowi ng this appeal, this Court,

HELD: 1. 01. The matter in the H gh Court proceeded on the as-
sunption that an executive action of the State was under
chal |l enge. The necessary assunptions and presunptions, well
known to | aw and the pl acenent of onuses went unnoticed. In
this background  and facing the situation so arising the
State Governnent issued a Notification on April 12, 1982 by
causing ‘a substitution in-the earlier Rules of 1978 by
fixing the pronotional ratio fromboth sources at 1:1, but
subjected them to the result of the instant [litigation
emerging fromthis Court. [387D E]

1.02. The High Court judgnent is silent as to the basis on
which it was persuaded to strike down the ratio of 2:1 for
Juni or Engi neers and /Supervi sors respectively. The tenor of
the judgnent of the High Court does however suggest that the
executive flexibility, w th which the Government works coul d
not justify the fixation of the ratio of 2:1. The Hi gh
Court could not and did not substitute what was the right
ratio in the circunstances and left it to the Governnent to
devi se another ratio. Had the factum of the legislation on
the subject i.e. the Rules dated 4.7.1978, been brought to
its notice, perhaps the Hi gh Court’s angle of vision would
have been different [387F (F

385

1.03. The State has no doubt conpulsively carried /out the
mandate but has done so with reservation so as to ' neet the

eventuality. No such neasure can ever be permanent that
woul d hold good for all tines, to neet not only the present
needs but also future exigencies as well. Hands of the
State cannot be so tied down. "Mat  would be a step
retrograde to the growth and worki ng of a denocracy. [387H
388A]

1.04. It was on the Wit petitioner’s (nowrespondents) to

lay data before the Hi gh Court and bear the onus to show
that the legislative neasure was unfair and ~arbitrary,
violative of Article 14 of the Constitution. No such  data
appears to have been placed before the H gh Court. [388B]
1.05. On these circunstances the case is remanded to the
Hi gh Court for reconsideration. [388C

Roop Chand Adlakha & Omv. Del hi Devel opnent Authority &
Os., [1989] Supp | SCC 116, referred to. [388D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1749 of 1980.
From t he Judgnent and Order dated 26.3. 1980 of the Cujarat
Hi gh Court in Special Civil Application No. 1606 of 1975.

D. A Dave, Vimal Dave, R Karanjawal a, Ms. Mani k
Kar anj awal a, Jitender Singh and P.K Millick for t he
Appel | ant .

R R CGoswam, S.K Dholakia, P.H Parekh, Fazal, H K Rathod
and S.C. Patel for the Respondents.
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The following Order of the Court was delivered:
The State of Gujarat, the appellant herein, is aggrieved
agai nst a mandanus issued by the H gh Court of Gujarat on
March 26, 1980 'in Special Civil Application No. 1606/75
whereby its decision to inmpose a ratio while working out a,
Quota rul e was upset.
The minimum facts are these:-
In the State Public W rks Departnent there was an
El ectrical Engineering Branch. By Resolution dated July 10,
1972, the services in the said branch we.f May 1, 1972 were
trifurcated on the sane pattern as was
386
done in ot her branches. The result was t hat t he
trifurcation ended into three cadres (1) Junior Engineers,
(2) Supervisors and (3) Over-seers. The conpartment of
Over-seers is a surplus-age. There was only one Overseer at
the relevant time and he stood retired. |n substance it was
a bifurcation between Juni or Engineers and Supervisors, the
forner being graduates and the latter being diplom hol ders.
This exercise of the State Government was challenged in a
wit petition before the Hgh Court in Special Gvi
Application No. 1855/73, which was negatived by the High
Court by an order dated 2nd April, 1975. The Hi gh Court
directed that in working out the trifurcation the Government
nust provide criterion for promotion from the three
i ndependent cadres. In conpliance thereof, the State
Gover nment adopted a Resol ution dated 26.9.1975 introducing
a quota rule effective fromMay 1, 1972 at the ratio of 2:1
for Junior Engineers and, Supervisors respectively for
promotion to the posts of Deputy Engineers. The nine
contesting respondents  herein preferred a wit petition
bei ng Special Cvil Application No. 1606/ 75 before the High
Court <challenging the trifurcation as also the quota rule.
The High Court repelled the challengein so far as it
related to the trifurcation and the adoption of quota rule
but struck down the ratio of 2:1 holding it to be
unjustified as also the disparity(in qualifying service from
both the channels. The H gh Court concluded as foll ows:
"We are, therefore, of the opinionthat though
it was within the power of the State
CGovernment to bifurcate the unified cadre into
two distinct cadres of Junior Engi neers  and
Supervi sors and though it was within the power
of the State Governnent to prescribe a quota
for both of themfor the purpose of pronotion
to the higher posts of a Deputy Engi neer there
was no justification for prescribing the quota
of 2:1 and a |l onger qualifying service for the
Supervi sors. Therefore, the pronotional 'rule
whi ch prescribes unequal quota and an  unequa
length of qualifying service for Supervisors
for pronotion to the posts of a Deput y
Engineer is liable to be struck down."
And accordingly it did by issuing a mandanus.
The State Governnent of QGujarat when appealing to this Court

was unsuccessful in obtaining a stay of operation of the
i mpugned j udgnent .
387

As a consequence it had to obey the mandate of the High
Court which was to the effect that the ratio of 2:1 could
not be enforced. As a result the quota rule went out of
gear. It was left open all the sane to the State Governnent
to nmmke any other rational rule in that behalf. Even this
Court on 18.12.1980, at that juncture, ordered, "Let the
CGovernment frame a fresh quota rule consistent with the Hi gh
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Court judgment under appeal for the purpose of naking

pronotions during the pendency of the appeal.’ Pursuant
t her et o, it appears that the State CGover nirent was
constrained to introducing of a Rule under Article 309 of
the Constitution. But before we advert to that Rule it

woul d be relevant to nention that earlier in point of tine,
by Notification dated July 4, 1978, Rules known as Deputy
Engi neer (Electrical) Recruitment Rules, 1978, were franed
under Article 309 of the Constitution giving a statutory
clothing to the Resolutions dated 10.7.72 and 26.9.75.
Unfortunately, these statutory provisions were not brought
to the notice of the H gh Court nor were they put to
chal | enge. The matter in the H gh Court proceeded on the
assunption that an executive action of the State was under
chal | enge. The necessary assunptions and presunptions, well
known to | aw and the placenent. of onuses went unnoticed. In
this background and facing the situation so arising the
State Government issued a Notification on April 12, 1982 by
causing a substitution in the  earlier Rules of 1978
af orementioned by fixing t he pronotional ratio from both
sources at 1:1, but subjected themto the result of the
instant litigation emerging fromthis Court.

We stand deprived of the pleadings of the parties before the
Hi gh Court. The pleadings now i ntroduced do not help us.
Significantly, the H gh Court judgment is silent as to the
basis on which it was persuaded to strike down the ratio of
2:1 for Junior Engi neers and Supervisors respectively. The
tenor of the judgment of the H gh Court does however suggest
that the executive flexibility, with which the Governnent
works could not justify the fixation of theratio of 2:1.
The High Court could not and did not substitute what was the
right ratio in the circunstances and left it to the
Governnment to devise another ratio. Had the, factumof the
| egislation on the subject the Rules dated 4.7.1978, been
brought to its notice, perhaps the High Court’s angle of
vision would have been different. ~The State has no doubt
conpul sively carried out the nandate but has done /'so wth
reservation so as to neet the eventuality. No such neasure
can ever be pernanent that would hold good for all times, to
nmeet not only the present needs but also future exigencies
as well. Hands of the State cannot to so

388

tied down. That would be a step retrograde to the ~growth
and worki ng of a denocracy. The State is now |eft to devise
a ratio other than the ratio of 2:1 and cause a variation

It cannot cone to that ratio again. This appears to us an
undesirable situation. It must be left to the State to get
at, it again. Though obeying the mandanmus of the H gh Court
the State nust be free to arrive at the original. ratio of
2: 1. On sone basis the Governor of the State appears to
have legislated on the subject. It was on “the wit
petitioner’'s (now respondents) to lay data before the High
Court and bear the onus to show that the |egislative nmeasure
was unfair and arbitrary, violative of Article 14 of the
Consti tution. As said before no such data appears to have
been pl aced before the H gh Court.

On these circunstances, we are left with no option but to
upset the judgnent of the High Court and renmand the natter
back to it for reconsideration. 1In doing so we may set at
rest the controversy regarding difference of Ilength of
qual i fying service, fromboth sources. The controversy does
not survive in view of Roop Chand Adl akha & Ors. v. Delh

Devel opnent Authority & Ors., [1989] Supp. | SCC 116. The
Hi gh Court need not advert now to the disparity in length of
qualifying service fromthe channels of pronpotion. |In the
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neantinme, however, status quo needs to be preserved. The
substituted Service Rules of 1982 shall continue to operate
till the decision of the Hi gh Court and the pronotions, as
before, shall continue, subject to the result of the
judgrment of the H gh Court. 1In these terms we allow the
appeal and set aside the judgnment. The Hi gh Court nmay pass
appropriate orders afresh, after permtting the parties to
amend their pleadings, if necessary, and putting the onus on
the wit petitioners to prove unfairness in the 1978 Rules,
or violation of Article 14 of the Constitution. Since it is
an old matter, we request the H gh Court to dispose it of as
quickly as possible, preferably within six nonths. No
Cost s.

V.P.R

Appeal al | owed.
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