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ACT:

Haryana Service of Engineers Cass-lI P.WD. (lrrigation
Branch) Rules, 1964: Rules 5(2), 7(2)--First proviso.
Haryana Service of Engineers Cass--1I P.WD. (lrrigation
Branch) Rules, 1970:

Servi ce Law - Power of enpl oyer to fill up

posts--Cadre--Strength of--Fired by Rules--But posts not
filled for a long time--Held where strength of cadre is

fixed by Rules--Governnent is not justifiedin not filling
up the posts for a very long tine except for very strong and
good reasons--Directions to State tofill ~up the posts
i ssued.

State Publ i c Servi ce Comm ssi on- - Power to notify
vacanci es-- Conmi ssion has no-authority to notify vacancies
wi hout requi sition from CGovernnent--Only appoi nting

authority viz. Governnent is conpetent to nake requisition
to Conmi ssi on.

Servi ce Law - Sel ection--Witten t est and
interview -Prescription of qual i fyi ng mar ks for
interview-Qobtaining of prescribed mnimmmarks  does not
create aright to be called for interview-Conm ssion - can
limt nunber of candidates to be called for interview-Also
nere appearance by candi date at selection does not clothe
themwith right to selection

HEADNOTE

The Public W rks Departrment of Governnent of Har yana
consi sts of three wings viz., |Irrigation, Roads and
Buil dings and The Engineering Service in the Irrigation
Branch conpri ses both d ass-I servi ce-consi sting of
Assi stant Executive Engineers, Executive Engineers and
Superi ntendi ng Engi neers and Cass-1l service including
Assi st ant Engi neers. Wiile the Assi st ant Executive

Engineers are recruited by direct recruitnent only, the
Executive Engineers are recruited by (i) direct recruitmnent;
(ii) by transfer; (iii) by pronotion from d ass-11 service.
The cadre strength of Assistant Engineers, fixed under tie
Rules is very large

354
as conpared to the cadre strength of Assistant Executive
Engi neers. For the purposes of pronotion to Executive

Engi neers both Assistant Executive Engi neers and Assistant
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Engineers are eligible for which inter-se quota is fixed
under the Rules.

The Haryana Public Service Commission issued a notification
in 1985 inviting applications for selection to the posts of
Assi stant Executive Engineers for all the three wings of the
P.WD. Although the requisition fromthe Governnment was to
sel ect Assistant Executive Engineers only for two wi ngs viz.
Public Health and Buildings and Roads yet the Conmi ssion
notified the vacancies with respect to Irrigation Branch
al so stating that posts in the said category are also likely
to be filled fromthe suitable candidates from this very
adverti senent after the receipt of demand from the
Gover nnent . On the basis of witten test and interview
sel ections were nmde for Public Health and Buildings and
Roads wings but no selections were nade for the |Irrigation
wi ng because even by the date of finalisation of selections,
no requisition or demand had cone fromthe Government.

The appel lants, who were not selected, filed wit petitions
in the Punjab and Haryana Hi gh Court for a direction to
respondents to fill up vacancies of Assistant Executive
Engi neers-and others falling to the quota of direct recruits
from anmongst the applicants who had applied in pursuance to
the advertisenment and for a further direction to the State
of Haryana to send requisition to the Comm ssion to fill up
al |l vacancies which are nmeant for direct recruits. The Hi gh
Court dimssed all the petitions.

In appeals to this Court it was contended on behalf of the
appel l ants that (1) the CGovernnent acted arbitrarily in not
sending the requisition, inspiteof the fact that vacancies
in lrrigation Branch existed for a nunber of years; (2) when
the rules created a particular category and the cadre
strength was al so fixed therefor and nore particularly when
a quota was reserved for themin the channel of pronotion to
the category of Executive Engineers, it was not open to the
CGovernment to nullify the spirit-and object behind the Rules
by refusing to make appointnent to the said category-, (3)
the procedure adopted by the Haryana Public Service Com
mssion was contrary to Rul es because under the Rules a
candi dat e obtaining 50 per cent marks in the witten test is
entitled to be called for viva voce, but the Conmi ssion
arbitrarily prescribed a threshold of 65 per
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cent which resulted in denial of opportunity of selection to
the appel |l ants.

The stand taken by the Governnent of Haryana was that the
decision not to send requisition for filling up the vacant
posts of Assistant Executive Engineers in Irrigation Branch
was bona fide and actuated by relevant considerations
because a | arge nunber of Assistant Engi neers, who can be
posted only as Sub Divisional Oficers/Sub D visional En-
gineers, are in surplus over and above the cadre " strength
and if the Assistant Executive Engineers are also appointed
as demanded by the appellants, they will be in further
surplus inasmuch as they too can be posted only as Sub
Di visional Oficers/Sub D visional Engineers.

Al'lowing the appeals in part, this Court,

HELD: 1. The Public service commission had no authority to
include the vacancies in the Irrigation Branch in the
notification issued by it when the Governnent had not asked
for it. May be the Comm ssion did so bona fide. Even so,
the fact remains that none were selected against the
vacancies in the Irrigation Branch, evidently because no
denmand/ requi si tion ever arrived from the CGover nment .
Indeed, it is not as if the appellants appeared only for the
vacanci es in Irrigation Branch. It was a conposite
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notification for all the three wings. The appellants do not
say that they confined their applications to Irrigation w ng
al one. nose selected for the other two wings had adnmittedly
scored nore narks at the selection. Therefore, the nere
appearance at the selection does not clothe them with the
right to selection or appointnment. [366G H, 367A-C

State of Haryana v. Subhash Chandra Marwaha, [1974] 3 S.C C
220 and LJ. Divakar v. Governnment of Andhra Pradesh, A l.R
1982 S. C. 1555, relied on

2. Where the Rules have created a particular category, fixed
its cadre strength and have al so prescribed a quota for such
categroy in the matter of pronotion to the higher category,
the Governnent would not be justified in not maki ng
appoi ntnents to such category for over a decade unless there
are very strong and good reasons therefor. The Governnent
woul d not be justified innullifying though not in word,
but in spirit the Rules'in this manner. [367C- D

2.1. There is no reason why the CGovernnent did not think it
fit to

356

nmake sone-ad hoc. appointnents to the category of Assistant
Executive Engineers when it was recruiting such a |large
nunber, on ad hoc basis, to the category of Assistant
Engi neers. At the sanme tine, the Courts have to think tw ce
before adding the nunbers to the already over - | oaded
servi ce. It is not 'so nuch a question of ' punishing’ the
errant but one of what to do with the surplus personnel and
t he consequent unwarranted burden upon the public exchequer
On  bal ancing the contending rights and equities, the Court
is of the opinion that at |east part of the cadre strength
of Assistant Executive Engineers in the Irrigation Branch
should be riled up in the near future. [367E-G

3. The selection held in which the appellants had appeared,
cannot be directed to be finalised.” The only direction that
can properly be nmade hereinis to direct the Government to
take steps for filling up the vacancies existing in the
category of Assistant Executive Engineers in the Irrigation
Branch as early as possible. Atleast half the ‘vacancies
therein should be filed within a period of one year from
today. [367H, 368A- B]

I.J. Divakar v. CGovernment of Andhra Pradesh, A 1.R 1982
S. C. 1555, di stingui shed.

4. A reading of the first proviso to Sub.Rule (2) of Rule 7
shows that it prescribes a mninmumpercentage of nmarks  in
the witten test both for appointnent as well as for being
called for interview (viva voce). It does not create a
right in the candidate, who has obtained the ~prescribed
percentage of marks, to be called for interview ([ 363A]
Ashok Kumar Yadav v. State of Haryana, A l.R 1987 S.C. 454,
relied On.

Uresh Chandra v. Union of India, [1985] 3 S.C.C. 721; Nlimm
Shangla v. State of Haryana, [1986] 4 S.C.C. 268 and P.K
Ramachandra lyer & Os. etc. etc. v. Union of India & Os.,
[1984] 2 S.C.C. 141, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos.3465-69 of
1988.

From the Judgnent and Order dated 26.10.1987 of the Punjab
and Haryana Hi gh Court in CWP. Nos. 755, 5141 & 3659/87 &
3138/ 88.
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Shanti Bhushan and Prem Mal hotra for the Appell ants.
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Ms. Nisha Bagchi for Ms. Indu Mal hotra, U S. Chowdhary and
Ravi ndra Bana for the Respondents.

Bhal Singh Malik and S.M Hooda for the Intervenor

The Judgnent of the Court was delivered by

B.P. JEEVAN REDDY, J. This batch of appeals is preferred
agai nst a comon judgnent of Punjab an Haryana High Court
di smssing a batch of six wit petitions.

There are three w ngs/branches in the Public Wor ks
Departnment of the Government of Haryana, viz., Irrigation

Roads and Buildings and Public Health. W are concerned
herein with the Irrigation branch. The Engineering service

in the Irrigation branch conprises both class-I, and class-
Il services. Recruitment to and conditions of service of
class-1 are governed by the Haryana Service of Engineers
Class-I P.WD., Irrigation. Branch Rules, 1964 whereas

recruitment to and conditions of service of «class-11 is
governed by Haryana Service of Engineers Cass-11 P.WD

(Irrigation Branch) -Rules, 1970. The |owest category in
class-1 is that of Assistant Executive Engineers. Above it
is the 'category of Executive Engineers and above it
Superi nt endi ng- Engi neers. Recruitnent to the category of
Assi stant Executive Engineers-is only by direct recruitnent.

Recruitnment to the category of Executive Engineers is (a) by
direct recruitnment, (b) by transfer of an officer already in
class-1 service of the Governnent of India or of a State
CGovernment and (c) by pronotion fromclass-11 service. Sub-
rule (2) of Rule 5 of the class-1 Rules says, "recruitnent
to the service shall be so regulated that the nunber of
posts filled by pronmotion fromclass-11 service shall not
exceed 75% of the number of posts in the service excluding
the posts of Assistant Executive Engineers for the first 10
years from the date of commencenent of these Rules and
thereafter shall not exceed 50% of the number of posts in
the service excluding the post of Assistant Executive
Engi neers." The proviso to this sub-rule, however, says that
"in case an adequate nunber of Assistant Executive Engineers
who are eligible and considered fit for pronotion ‘are not
avai |l abl e the actual percentage of officers pronmpoted from
class-11 service may be larger than 75% or 50% as the case
may be." In other words, after the year 1974, the share of
class-11 officers in the pronotion quota to the category

358

of Executive Engi neers categroy, shall not exceed 50% the
bal ance being allocated to the Assistant Executive Engi neers
who are also entitled to be pronoted to the categroy of
Executive Engi neers. But in case adequate nunber of
Executive Engineers are not available, the said ceiling can
be exceeded.

Though the Assistant Executive Engineers are in class-1/ and
Assistant Engineers are in Cass-I1, both these categories
di scharge sinmilar functions, duties and responsibilities.

Menbers of both these categories are posted as Sub-
Di vi si onal O ficers/Sub-Divisional Engieers. Bot h are
eligible for pronotion to the category of Executive
Engi neers as stated above, but while the cadre strength of
Assistant Engineers is very large, the cadre strength of
Assistant Executive Engineers is quite small, wth the
consequence that in the matter of pronotion to the category
of Executive Engineers, the Assistant Executive Engineers
enjoy a marked advantage in view of the inter se quota
prescribed by sub-rule (2) of Rule 5. The Assi st ant
Executive Engineers get pronmoted far sooner than t he
Assi stant Engi neers. The cadre strength of Assi st ant
Executive Engineers is stated to be 49. Wiile the cadre
strengt h-of Assistant Engineers is not stated before us, it
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is admttedly far |arger

In the year 1985, the Haryana Public Service Comi ssion
issued a notification stating that "a combined conpetitive
exam nation for recruitnent to the post of Assi st ant
Executive Engineers (C) in the P.WD. will be held by the
Haryana Public Service Commi ssion in August/ Septenber, 1985
in accordance with the rules of Haryana P.WD. Irrigation

B&R and Public Health Branches, as amended from time to

time." Then followed the table of particulars, which nust be
noti ced:
Reserved Reserved Reserved
Nane OF Post No. O For S.c.of For B.c.
Post For Ex.
Har yana Har yana Service
1 2 3 4 5

(i) Haryana Seryvice

of Engi neers 15 4 2 1

Class | (Junior Sca-

les) in PAWD. Public

Heal t h Branch

359

(ii) Haryana Service of 8 2 1

engi nners C ass | /Enginee-

rs Class | (Junior Scal es)

in PWD B&R Br.

(iii)Haryana Service of

Engi neers C ass | (Junior

Scal e) posts in the P. WD.

Irrigation Branch are al so

likely to be filled from

the suitabl e candidates

fromthis very advertisenent

after the recei pt of demand

fromthe Governnent.

2. The nunber of posts given agai nst each category is liable
to variation. Three posts (two for S. C.of Haryana -and One
B.C. of Haryana) in PPWD. B & R Branch are reserved failing
with other shall be considered. Seven posts (four for S . C
of Haryana, two for B.C. of Haryana and one for Ex-
Servicenen) in P.WD. Public Health Branch are reserved

failing whomothers will be considered"
It is significant to notice the wording of item (iii) in the
t abl e. It is <clear therefrom that the Public Service

Conmi ssion had notified the vacancies in the  category of
Assi stant Executive Engineers (referred in the Rules and in
the notification as Engineers class-1 (Junior Scale)) even
without a requisition fromthe Governnent. The- Conmi ssi on
by stating that posts in the said category "are also likely
to be filled fromthe suitable candidates from this very
advertisenent after the receipt of demand fromthe Govern-
ment", had made it known to the candi dates-of the absence of

aut hority. Admittedly, no such demand or requisition was
ever received by the Governnent at any tine after the
i ssuance of the said notification. It is equally relevant

to point out that under the notification, applications for
selection to the category of Assistant Executive Engineers
in all the three wings of the P.WD. were called for. The
eligibility criteria and the qualifications required for
appointnent to the said category is stated to be indentica
in all the three wings though they are governed by different
sets of rules. It is also stated before us that no separate
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applications were necessary and that one could apply for
appointnent in all or any of the three wings indicating his
choi ce and subject to his fulfilling the prescri bed
qual i fications.

In response to the notification aforesaid, several Engineers

i ncl udi ng
360
t he appel l ants herein applied. A witten test was.

conducted followed by an oral interview On the basis of
the nmarks obtained in the witten test and the ora
interview, certain persons were selected for Public Health
and Buildings & Roads wings. No selections were made for
the Irrigation wing evidently for the reason that even by
the date of finalisation of selections, no requisition or
demand had conme fromthe Government. It is only then that
the appel |l ants approached the Punjab and Haryana Hi gh Court
with a batch of wit petitions praying for the issuance of
an appropriate wit, order or direction to the respondents
(Governnent of Haryana and t he Haryana Public Service Com
mssion) “"to fill up 44 vacancies of Assistant Executive
Engi neers-and others falling to the quota of direct recruits
from anmongst the applicants who had applied in pursuance of

the advertisenent........ They asked for a further direction
to the State of ‘Haryana "to send requisition to the
Respondent - Conmi ssion ~to fill up all the vacancies in the
C ass- | service which are neant for direct recruits

forthwith and to nmake appointnent to the class-I service by
the method of direct recruits as required by the Rules." The
appel l ants chal l enged the nmethod of selection followed by
the Commi ssion as al so the refusal/failure of the Governnent
to fill up the vacancies in the category of ‘Assistant
Executi ve Engi neers.

The wit petitions were opposed by the Public Service
Conmi ssion as also by the State Governnent. The High ' Court
di sm ssed t he wit petitions rejecting t he severa

contentions urged by the appell ants.

In this appeal, Sri Shanti Bhushan, the |earned counsel for
the appellants urged the follow ng contentions:

(1) The cadre strength of Assistant Executive Engineers in
the Irrigation wing is 49. As against the said strength,
there were only 5 persons hol ding the posts, which means the
vacancies are 44 in nunber. There has been no recruitnent
to this category since 1979. |In that year, the Governnent
had sent a requisition for 22 posts but only 8 were sel ected
by the Comm ssion. Fromout of these eight, only five were
appointed to the category. 1In the year 1983, the CGovernnent
sent a requisition to the Commi ssion for 23 posts but none
were selected or appointed. It is in this situation  that
the notification issued by the Comm ssion in the year /1985
envi saged a selection to the category of Assistant Executive
Engi neers in the Irrigation Branch as well. The Conm ssion
expected that in view of the vacancies earlier notified, the
CGovernment woul d be sending a requisition and with

361

a viewto save tinme and effort, it included the vacancies in
Irrigation wing as well in the Notification, which pertained
to the vacancies in the very sane category in the other two
wings of the P.WD., for which requisition was received.
The CGovernnent acted arbitrarily and unreasonably in no
sending the requisition, inspite of the fact that 44
vacanci es have been existing in this category in Irrigation
Branch since a | ong nunber of years. This refusal to fill
up the said vacancies is nmala fide and is designed to help
and promote the interest of «class-Il officers. Though

according to the Rules, the nunber of pronptees from class-
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11 in the category of Executive Engineers should not exceed
50% the fact is that practically all the pronotion posts in
the category of Executive Engineers are held by erstwhile
class-11 officers for the reason that the category of
Assi stant Executive Engineers in this branch is being kept
practically enpty. When the statutory rules have created a
particular category and a cadre strength is also fixed
therefor and nore particularly when a quota is reserved for
them in the channel of promotion to the category of
Executivie Engineers, it is not open to the GCovernnent to
nullify the spirit and object behind the Rules by refusing
to nake appointnment to the said category. |If these 44 posts
are filled wup, many of the appellants, if not all, are
likely to be sel ected and appoi nt ed.
(2) The procedure adopted by the Haryana Public Service
Conmission is contrary to statutory Rules. VWereas the
Rules say that a candidate obtaining 50% marks in the
witten test is entitled to be called for viva-voce, the
Conmission has arbitrarily prescribed a threshold of 65%
which it ‘had no jurisdictionto do. As a result of the said
arbitrary stipultion several of the appellants have been
denied the opportunity of selection. The Conmm ssion mnust
now be directed to make selection afresh for all the three
wi ngs/ branches in the Public Wrks Departnent.
Wth a viewto clear the ground, it would be appropriate to
deal with the second contention first. 1t i's based upon the
proviso to sub-rule (2) of Rule 7 of the 1964 Rules. Rule 7
deals with direct appointnent. For the sake of convenience,
we may set out sub-rules (1) and(2) of Rule 7:

"DI RECT APPO NTMENT: - (1) A Candidate for

direct appointnent shall not be less than 20

years and nore than 25 years on age of or

before the first day of August next precedin

the | ast date of subm ssion of applications to
the conmi ssi on;

362
Provi ded that: -
(a) in the case of candidates who are
di spl aced persons and in whose case the age
l[imt for adm ssion to Engineering College had
been relaxed, and in the case of candi dates
bel onging to the Schedul ed Castes, Schedul ed
Tri bes and other backward cl asses the upper
age limt shall be such as may be fixed by the
Governnent fromtine to tine.
(b) in the case of candi dates possessing the
requisite qualifications who are ' already in
the service of the State Governnent, the upper
age limt shall be 30 years;
(2) The sel ecti on of candi dates, <including
t hose bel ongi ng
to Scheduled Castes, Scheduled Tribes or
Backwar d Cl asses, shall be made by the
Conmi ssi on, after hol ding a conpetitive
exam nation, the syllabus for which shall be
such as nay be prescribed by the Governnent
from time to time. The Commi ssion shal
recormend the required nunber of candidates
after arranging their nanes in the order of
nerit and indicating which out of them belong
to Scheduled Castes, Scheduled Tribes or
Backward Cl asses:
Provi ded that a candidate shall not be
considered qualified for appointnent, unless
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he obtains not |ess than forty per cent nmarks
in each subject and also not less than fifty
per cent marks in the aggregate, and no
candi date who does not obtain the qualifying
marks shall be called for interview by the
conmi ssi on.
Provi ded further that where a vacancy has been
reserved for a person belonging to Schedul ed
Castes, Schedul ed Tribes or Backward C asses,
who secures the highest nmarks in the aggregate
and has qualified for an appoi ntnment shall be
selected irrespective of his position wth
respect to the other candi dates."
363
A reading of the first proviso to Sub-Rule (2) of Rule 7
shows that it prescribes a mninmmpercentage of narks in
the witten test hoth for appointnent as well as for being
called ~for interview (viva voce). It does not create a
right 'in/ the candidate, who has obtained the prescribed
percentage ~of marks, to be called for interview This is
how a simlar Rule has been understood by a Constitution
Bench of this Court -in Ashok Kumer Yadav v. State of
Haryana, A.1.R 1987 S.C. 454. Regulation 3 in the Appendi x
to the Haryana Civil Service (Executive) and other allied
services read as foll ows:
"3. | No candidate shall be eligible to appear
in the viva voce test unl ess he obtains 45 per
cent . marks. in the aggregate of all subjects
including at least 33 per cent marks in each
of the language papers in H ndi (in. Devanagri
Script) and H ndi Essay providedthat if at
any exam nation a sufficient nunber of
candi dates do no obtain 45 per cent marks in
the aggregate the Commission may at  their
di scretion |l ower this percentage to not bel ow
40 per cent for the | anguage papers remaining
unchanged. "
Construing the said Regulation, the / Court
hel d:
"it is clear on a plain natural construction
of Regulation 3 that what is prescribes is
merely a mninmumaqualification for eligibility
to appear at the viva voce test. Every can-
didate to be eligible for appearing at -the
viva voce test nust obtain at |east 45 per
cent marks in the aggregate in the witten
exam nation. But obtaining of minimm45 per
cent marks does not by itself entitle a
candidate to insist that he should be called
for the viva voce test all candidates who
satisfy the minimumeligibility requirenment.
It is open to the Harvana Public Service
Conmi ssion to say that out of the candidates
who satisfy the eligibility criterion of
mnimm 45 per cent marks in the witten

exam nati on, only a limted nunber of
candidates at the top of the Iist shall be
call ed for i ntervi ew And this has

necessarily to be done because otherw se the
viva voce test would be reduced to a farce.
It is indeed difficult to- see how a viva voce
test for properly and satisfactorily neasuring
the personality of a candidate can be carried
out, if

364
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over 1300 candi dates are to be interviewed for
recruitnment to a service. |If a viva voce test
is to be carried out in a thorough and
scientific manner as it nmust be in order
arrive at a fair and satisfactory evaluation

of the personality of a candidate, the
i nterview nust take anything between 10 to 30
m nut es. "

In view of this decision, we do not think it necessary to
deal wit the decisions cited by Sri Shanti Bhushan, nanely,
Uresh Chandra v. Union of India, [1985] 3 S.C.C. 721; N lima
Shangla v. State of Haryana, [1986] 4 S.C.C. 268 and P.K
Ramachandra lyer & Os. etc. etc. v. Union of India & Os.,
[1984] 2 S.C.C. 141. sSuffice it to say that neither of them
lays down any principle contrary to the one quoted above
from Ashok Kumar Yadav.
Coming to the first subm ssion of Sri Shanti Bhushan, the
def ence of the Government is to the follow ng effect:
"It i's also adnmitted. that cadre strength of
Assi stant Executive Engineer was fixed on
22.1.82 andis 49 out of which 5 persons are
in position. However, at present, there is no
vacant post of Assistant Executive Engineer in

the Departnent. The true facts are that
during the year 197980 sone mmjor projects
Vi z. Drai nage Projects, Jawahar Lal Nehru

Project and Linning etc. under the Wrld Bank
Schemes were taken-into hand and there was
i mediate requirenents of technical staff.
For this purpose and to take up the time bound
wor ks, 212 Assistant Engineers were recruited
on adhoc basis and 178 Sub Divisional Oficers
were pronoted from Junior Engi neers/Draftsnen
etc. on adhoc basis to nmeet the imediate
requi rement during the aforesaid period till
their replacement by the joining of  regular
Assi stant Engineers through Haryana Public
Service Conmi ssi on. The Har yana Public
Servi ce Conmi ssion recommended 176 number  of
Assi stant Engineers in  Decenmber, 1981 for
regul ar appoi ntnment against the -posts of

t hose, who were appointed/ pr onot ed as
Assi stant Engi neer/Sub Divisional Oficers on
adhoc basi s. They were given offer of

appoi ntnment on 29.1.1982. On j.oi ning of regular
Assi stant Engi neers, the
365

services of about 45 adhoc Assi st ant
Engi neers were terminated by the Governnent.
The adhoc Assistant Engi neers whose services
were term nated by the Governnent filed
Cvil Wit Petition No. 1529/89 Amarjeet Singh
and others v. State of Haryana and ' other

wits involving the same cause of action
challenging their termnation orders. Upon
regul ar hearing the above Civil Wit Petition

the Punjab and Haryana H gh Court (Hon' ble
Justice M. |I.S Tiwana) inits orders dated
3.9.84 decided the matter in favour of the
adhoc Assistant Engineers recruited during the
year 1980. Thus the services of adhoc
Assi stant Engineers could not be termnated
and they continued to hold the posts of
Assistant Engineers, till date. However ,
CGovernment have filed Letter Patent Appea
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No. 186-90 of 1985 and 374-381 of 1985. Anarj eet
Singh etc. v. State and the same is pending
for decision in the Hon' bl e Punjab and Haryana
H gh Court. Similarly, the Sub Divisiona
Oficers, who are pronoted on adhoc basis in
the year 1979-80 in excess of their quota
could not be reverted by the Governnent for
want of finalisation of Ranking List for the
purpose of promotion to the post of Sub-

Divional Oficers in pursuance of the directio

given by the Hon’ ble Punjab and Haryana High
Court in Cwvil Wit Petition No. 5630-5631 of
1981. J.P. Qupta and Shri Krishan v. State,
1524/76 MVL. Verma v. State and 4489/82 Shri
R K Jain v. State."
The | earned counsel appearing for the Governnent of Haryana
explains ‘that 176 Assistant |Engineers selected by the
Conmi ssion in-Decenber, 1981 for regular appointnent are 'in
addition to 390 Oficers (212 Assistant Engineers recruited
on adhoc basi s and 178 Sub Divisionall Oficers pronoted from
the category of Junior Engineers/Draftsnent etc. on adhoc
basi s) . This statenent is, however, disputed by |[earned
counsel for the appellants. Be that. as it may, the
subm ssion of the |learned counsel for 'the Government of
Haryana is this: both the Assistant Engineers and Assistant

Executi ve Engi neers are post ed as Sub- Di vi si ona
O ficers/ Sub-Divisional Engi neer s There 'is no ot her
posting available for them |In the circunstances explained

in the counter-affidavit, a large nunber of  Assistant
Engi neers are in surplus over and above the cadre 'strength.
They have to be posted sone-
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where and they can be posted only ~as Sub Divisiona
O ficers/ Sub.Divisional Engineers. If Assistant Executive
Engi neers are al so appoi nted as demanded by the appellants,
they will be in further surplus.inasmuch as they too can be
posted only as Sub Divisional Oficers/Sub Di vi si ona
Engi neers and there are no posts available to post  them
The CGovernnent is finding it difficult to give postings to
the already existing Assistant Engineers, who -have been
recruited/ pronoted on adhoc basis as stated above and  who

could not be ousted because of the orders fromcourts. It
is for this reason that the Governnent did not send
requisition for filling up the 44 posts of Assistant
Executive Engi neers in Irrigation" Branch. The sai d
decision is a bona fide decision actuated by relevant
consi der ati ons. There are absolutely no nmala fides on. the
part of the Governnent in not filling up the said posts of
Assi stant Executive Engineers. It is also brought "to our

noti ce that though a requisition was sent to the Conmi ssion
in the year 1983 for 23 posts of Assistant Executive
Engineers in the Irrigation Branch, the GCovernment had
wi thdrawn the said requisition on May 20, 1983 itself ‘i.e.,
even before any selection could be made. It was for this
reason that no one was selected or appointed to the said
category in that year. Counsel submitted, supported by the
counsel for the Conmission, that in these circunstances, the
Conmi ssion was justified in not sel ecting anyone agai nst the
post of Assistant Executive Engineers in the Irrigation
Wi ng, nore particularly when the expectation of t he
Conmission that the Government nmay send a requisition
t her ef or did not naterialise even by the dat e of
finalisation of selections.

The question that arises in the above circunstances is
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whet her the Governnent can be conpelled to send a
requisition to the Commssion for the selecting Assistant
Executive Engineers in respect of 44 vacant posts? and if
it, can be so conmpelled, would it be appropriate to direct
that those posts shall be filled by the candidates who
applied for and appeared at the selection held in the vyear
19857

The first thing to notice is that the Public Service
Conmi ssion had no authority to include the vacancies in the
Irrigation branch in the notification issued by it when the
CGovernment had not asked for it. The requisition from the
CGovernment was to sel ect Assistant Executive Engineers only
for the other two wings viz., Buildings and Roads and Public
Heal t h. May be the Conmission did so bona fide. Even so,
the fact remains that none were selected against the
vacancies in the lrrigation branch, evidently because no
demand/ requi sition-ever arrived fromthe Government. Merely
because the
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appel | ant's —appeared at such sel ection they did not get any
right to conpe either the commission or the Governnent to
select and appoint them In deed, it is not as if the
appel l ants appeared only for the vacancies in |Irrigation
Br anch. It was a conposite notification for all the three
W ngs. The appel 'ant “do not say that they confined their
applications to Irrigation wing alone Those selected for the
other two wi ngs had adnittedly scored nore marks at the
sel ecti on. Because, the appellants could not get selected
agai nst the vacancies in the other w ngs, they have turned
their attention to Irrigation w ng. The relevance of their
attack upon the selection procedure -adopted by the
Comm ssion becomes clearer in this context. Be that as it
may, the nere appearance at the sel ection does not ' clothe
them with the right to sel ection and/or appointnment. Thi s
is the principle affirmed by this court in State of Haryana
v. Subhash Chandra Marwaha, [1974] 3 SCC 220 and  |I.J.
Di vakar v. Governnent of Andhra Pradesh A.1.R 1982 S.C.
1555. At the sane time, we are constrained to observe that
where the Rules have created a particular category, fixed
its cadre strength and have al so prescribed a quota for such
category in the matter of pronotion to the higher category,
the Governnent would not be justified in not maki ng
appoi ntnents to such category for over a decade unl ess there
are very strong and good reasons therefor. The Governnent
would not be justified in nullifying though not™ in_ ~word,
but in spirit the Rules in this nmanner. W are also not
persuaded that the defence put forward by the Governnent in
this case is acceptable. There is no reason why the
Governnent did not think it fit to nake sone adhoc
appoi nt nent s to the category of Assi st ant Executive
Engi neers when it was recruiting such a |large nunmber, on
adhoc basis, to the category of Assistant Engineers. The
situation in which the Governnment finds itself today is
really of its own making. The problemis no doubt real
The courts have to think twi ce before adding the nunbers to
the already over-loaded service. It is not so mnuch a
guestion of ’'punishing’ the errant but one of what to do
with the surplus personnel and the consequent unwarranted
bur den upon the public exchequer. On  bal anci ng t he
contending rights and equities, we are of the opinion that
at least part of the cadre strength of Assistant Executive
Engineers in the Irrigation branch should be filled up in
the near future.

The question then arises whether the selection held in 1985-
86 at which the appellants had appeard, should be directed
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to be finalised. W do not think so. The situation is not
simlar to the one considered by this court in Divakar
That was a case where the comission called for. applica-
tions pursuant to the requisition fromthe Government, held
the interviews
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and was about to finalise the select |Ilist that the
CGover nirent wi t hdr ew t he requi sition. In t hose

ci rcunst ances, this Court, while holding that the candidates
who appeared for the selection had no right to conpel the
conmi ssion or the Government to sel ect and appoint them yet
gave a direction, in the interest of justice, to finalise
the selection process ‘and forward the select Kg to the
Covernment. The situation in this case, as already explained
hereinbefore is totally different. The only direction that
can properly be made hereinis to direct the Government to
take steps for filling up the vacancies existing in the
cat egory of Assistant Executive Engineers in the Irrigation
branch' as early as possible, Atleast half the vacancies
therein 'should be filled within a period of one year from
t oday.
Before concluding, we nust refer to certian letters relied
upon by Sri Shanti Bhushan to justify the notification
i ssued by the Commi ssion.” He relied upon the letters of the
Engi neer-in-Chi ef dated 16.8.1985, 16/ 20.5.1986 and anot her
letter witten in between (the date of this letter is not
given) addressed to the CGovernnent of Haryana outing that
while at the nonent there was no vacancy of Assistant
Executi ve Engi neer, « there was a possibility of sorme
vacancies arising on anmpunt of retirement etc. He, there-
fore, requested the CGovernnent to take. ~“steps to select
persons therefor, Firstly, it my be noticed that the
appoi nting authority for this category being the Governnent,
only the CGovernment could send the requirsition/demand to
the conmi ssion and not the Engineer-in-Chief. The aforesaid
letters are nerely in the nature of reconrendation to the
Government. Secondly, all the three letters are subsequent
to the notification issued by the comm ssion calling for
applications. These letters, therefore, do not justify the
comm ssion calling for applications in respect of vacancies
in the Irrigation branch
For the above reasons the appeals are allowed partly, A
direction shall issue to the, Governnent of Haryana to take
steps for filling up the vacancies, in the category  of
Assi stant Executive Engineers in Irrigation branch of P.WD.
as early &A possible. in accordance with |law, Atleast half
the vacancies shall be filled up within amyear from today.
It is further directed that if any of the candidates who had
applied in pursuance of the 1985 Notification apply -again
and if they are found to have becone age-barred, relaxation
in the mtter of age shall be granted to themso as to make
them eligible for consideration. No other relief co be
granted In these appeals. There shall be no order ‘as to
costs.
T.N A

Appeal s al | owed.
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