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ACT:

Arbitration Act 1940:

Sections 14, 17, 30 and 33--Arbitration Award--Assests of
partnership firm al | ocat ed to partners on
di ssol uti on--Assets conpri si ng of i movabl e
properties--Wet her award to be registered under t he
Regi stration Act.

I ndi an Partnership Act, 1932:

Secti ons 18, 22, 29 and 48- - Part ner shi p--Di'ssol ution
of--Settlement of accounts--Distribution of residue to
partners--Assets conprising of imovable properties--Wether
attracts Section 17 of Registration Act.

HEADNOTE:
Six brothers, viz. the four appellants and respondents 1 and
2, were carrying on the business in partnership. Di sput es

arose between the six brothers in regard to the business run
by them They entered Into an arbitration agreenent to
resolve the disputes and referred the disputes to.  three
arbitrators. The arbitrators entered upon the reference and
after giving opportunity of hearing to the parties,
circulated a draft award. After considering the reaction of
the disputants, final award was made by the arbitrators by
whi ch various properties were allotted to each of the six
br ot hers.

Sone of the disputants filed a petition praying for a
direction to the arbitrators to file their award in court.
They also filed another petition requesting the court to
pass a decree in terns of the award. Two other disputants
flied a petition under Section 30 of the Arbitration Act to
set aside the award. A Single Judge heard these nmmtters.
It was contended before himthat having regard to the
allotment of partnership properties including inmovable
properties under the award, It was | ncunbent that the award
shoul d have been registered as required by Section 17(1) of
the Registration Act and since it |acked registration, the
Court had no jurisdiction to nake it the rule of the Court
and grant a decree In terns
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thereof. The Single Judge directed taking steps for getting
the award regi stered.
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In the neantine, one of the arbitrators passed away. At the
request of sone of the parties, the surviving arbitrators
presented the award to the Registrar for registration

Thereupon one of the brothers served a notice on the
Regi strar not to register the docunent.

Against the order of the Single Judge, an appeal was
preferred to Division Bench and it reversed the finding of
t he Si ngl e Judge. It held that the award required
regi stration under section 17(1) of the Registration Act;
and in the absence of registration there was no valid award
and the Court had no jurisdiction to grant a decree in terms
of the award. Being aggrieved by this order, the present
appeal s were flied by four of the six brothers.

On the question whether the award required registration
under section 17(1) of the Registration Act:

Al'l owi ng the appeal s, this Court

HELD: 1.1. Wien a dissolution of a partnership takes
place »and the residue is distributed among the partners
after settlenent of ‘accounts there is no partition, transfer
or extinguishment of interest attracting section 17 of the
Regi stration Act. [79F, G

1.2. Regardless of its character the property brought into
the stock of a firmor acquired by a firm during its
subsi stence for the purposes and in the course of its
busi ness shall constitute the property of .‘the firm unless
the contract between the partners provides  otherw se. On
the dissolution of the firmeach partner becones entitled to
his share in the profits, if any, after the ‘accounts are
settled in accordance with section 48 of the  Partnership

Act. In the entire asset of thefirmall the partners have
an interest, albeit in proportion to their share and the
residue, |If any, after the settlenment of accounts on

di ssolution would have to be divided anbng the partners in
the sane proportion in which they were entitled to a ' share
in the profit. Thus during the subsistence of t he
partnership a partner would be entitled to a share in the
profits and after its dissolutionto a share in the residue,
if any, on settlenent of accounts. The node of sett]enent

of accounts is clearly set out in section 48. |t is obvious
that the
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residue would in the eye of |aw be novable property i.e.

cash, and hence distribution of the residue anobng the
partners in proportion to their shares in the profits would
not attract section 17 of the Registration Act. ~Mreover, a
partnership is not a legal entity but is only a conmpendi ous
nane and each and every partner has a beneficial interest in
the property of the firmeven though he cannot lay a claim
on any earnmarked portion thereof as the sane  cannot be
pr edi cat ed. Therefore, when any property is allocated to
him fromthe residue it cannot be said that he had only a
definite limted interest in that property and that there is
a transfer of the remaining interest in his favour wthin
the neaning of section 17 of the Registration Act. [75CH

76A]

1.3. Since no partner can claima definite or earnmarked
interest in one or all of the properties of the firm because
the interest is a fluctuating one depending on various
factors, such as, the losses incurred by the firm the
advances made by the partners as distinguished from the
capital brought in, it cannot be said unless the accounts
are settled in the manner Indicated by section 48 of the
Partnership Act, what would be the residue which would
ultimately be allocable to the partners. In that residue,

whi ch becones devi sabl e anong the partners, every partner
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has an interest and when a particular property is allocated
to a partner in proportion to his share in the profits of
the firm there is no partition or transfer taking place nor
is there any extingui shnent of interest of other partners in
the allocated property in the sense of a transfer or
ext i ngui shnment of interest under section 17 of the
Regi stration Act. [76A-E]

Addanki Narayanappa & Anr. v. Bhaskara Krishtappa & 13 O's.,
[1966] 3 SCR 400; Conmi ssioner of |ncone Tax, West Bengal
Calcutta v. Juggilal Kamal apat, [1967] 1 SCR 784; CI T Madhya
Pradesh v. Dewas Cine Corporation, [1968] 2 SCR 173; CdCT.
U P. v. Bankey Lal Vaidya, AIR 1971 SC 2270 and Ml abar
Fisheries Co., Calicut v. CIT Kerala, [1980] 1 SCR 696,
relied on.

Aj udhi a Pershad Ram Pershad v. Sham Sunder, AIR 1947 Lahore
13, referred to.

2. The award read as a whole makes it absolutely clear
t hat the arbitrators had confined thenselves to the
properties belonging to the two firns and had scrupul ously
avoi ded. ‘other properties inregard to which they did not
reach the conclusion that they belonged to the firm It
seeks
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to distribute the residue after settlement of account on
di ssolution. While distributing the residue the arbitrators
al l ocated the properties to the partners and showed them in
the Schedul es appended to the award. ~ On a true reading of
the award as a whole, there is no doubt that it essentially
deals with the distribution of “the surplus. properties
bel onging to the dissolved firms.” |le award, therefore, did
not require registration under section 17(1)  of the
Regi stration Act. [79E-QG

3. The matters are remanded to the Division Bench for
answering the other contentions which arose in the appea
before it but which were not decided in view of its decision
on the question of registration of the award. The award
which is pending for registration may be registered by the
Sub- Regi strar notwi t hstandi ng the objection raised by one of
the partners, if that is the only reason for withholding
registration. [79H, 80A- B]

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 17491752
of 1992.
From the Judgnent and Order dated 13.11.91 of the WMadras
H gh Court in OS. A No. 191 of 1988, O P. No. | 230/84 and
Application No. 3505 of 1984 and dated 27.1.1992 in O S. A
No. 9 of 1992.

W TH
Speci al Leave Petition No. 9408 of 1992.
A K Sen, A T.M Sanmpath and Sitharanjandas for t he
Appel | ant s.
T.S.K lyer, S. Sivasubramaniam R Thanodharan, Dr. A F.
Julian (For Ms Arputham Aruna & Co.) and A. Mari arput ham
for the Respondents.
The foll owi ng Judgnment of the Court was delivered by
AHVADI, J. The four appellants and respondents 1 and 2 are
brothers. They were carrying on business in partnership in
the nanme and style of Messers Sivalinga Nadar and Brothers
and S.V.S. QI MIlls, both partnerships being registered
under the Partnership Act, 1932. Mst of the properties
were acquired by the firmof Sivalinag Nadar and Brothers.
The firmof Messers S.V.S. Ol MIls nerely had |easehold
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rights in the parcel of land belonging to the first-naned
firmon which the superstructure of
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the oil mff stood. Both the partnerships were of fixed
dur ati ons. Di sputes arose between the six brothers in

regard to the business carried on 'in partnership in the
aforesaid two nanes. For the resolution of these disputes
the six brothers entered into an arbitration agreenent dated
8th October, 1981, which was as under
"W are carrying on business in Partnership
together with other partners under severa
partnership names. W are al so hol ding shares
and Managing the Public Limted Conpany,
nanel y. The Madras Vanaspati Ltd., at
Vil | upuram D sputes have arisen anmpbng us
with respect to the several business concerns,
i moveabl e and noveabl e properties standing in
our names as well 'as other relatives.
We are hereby referring all our disputes, the
details of which would be given by us shortly
to you, namely, ~Sri-B.B. Naidu, Sri KR
Ramanmani and Sri~ Seat har aman
We agree to abide by your award as to our
di sputes.”
Al the three arbitrators were fairly well-conversant with
the business carried on in different nanes by the aforesaid
two partnership firns; the first two being their Tax
Consul tants and the third being their Chartered Accountant.
The parties, therefore, had conplete faith and trust in
their objectivity and inpartiality
The arbitrators accepted and entered upon the reference and
after giving the disputants full and conpl ete opportunity to
place their rival points of view before them circulated a
draft award and after considering the response and reaction
of the disputants thereon nade their final award on 9th
July, 1984. The concluding part of ‘the award reads as under

"W hereby direct that each of the parties be allotted the
schedul e of properties nmentioned in the various schedules A
to F annexed to this award.

1. S.V. Sivalinga Nadar- Schedule 'A
2. S.V. Harikrishnan- Schedule 'B
3. S. V. Chandrapandi an- Schedule ' C
4. S. V. Kasilingam Schedul e 'D
5. S. V. Ranthandran- Schedul e ' E
63
6. S.V. Natesan Schedul e "F

We direct that the firms of Ms Sivalinga Nadar & Bros.. and
Ms S.V.S. Ol MIls and also the joint house property / Rent
Account be dissolved as at the close of business ~on/ 14th
July, 1984."

The arbitrators then proceed to set out the properties
bel onging to or claimed to belong to the aforesaid two firmns
in paragraphs 6 to 24 of their award. Paragraph 25 is ’'a
residuary clause which says that any asset left out  or
realised hereafter or any liability found due other than
those reflected in the account books, shall, |ikew se, be
di vi ded and/ or borne equally anong the di sput ants.
Par agraphs 26 and 27 deal with the use of the firm names.

Paragraph 28 refers to the claimof Sm. C. Kant hi mat hi,
sister of the six partners, with which we are not concerned
in these appeals. Par agraph 29 refers to the business

carried on by the relatives of the disputants in the nanes
of Sri Brahnmasakthi Agency and Srinmagal Finance Corporation.
The arbitrators have recogni sed the fact that even though




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 17

the said business is not carried on by the disputants it
would be desirable to dissolve the said firns also we.f.
24th July, 1984 in the larger interest of peace and amty
among the disputants and their relatives. Par agraph 30
refers to the properties standing in the name of the father
of the six disputants, i.e., partners of the two firnms in
guesti on. It is stated that although initially the
di sputants had shown an inclination to refer the dispute
concerning the properties owned by their father to the
arbitration of the three arbitrators but when it was noticed

that the deceased had left a wll disposing of t he
properties the need for resolution of the dispute through
arbitration did not survive. In paragraph 31 the

arbitrators have deternmined their fees and have directed the
di sputants to bear themequally. At the end of the award
the properties falling tothe share of the disputants have
been set out in-detail in Schedules Ato F referred to
earlier.
After the award was nmade on 9th July, 1984, O P. No. 230 of
1984 was filed by S.V. Chandrapandian & Ors. for a direction
to the arbitrators to file their award in Court which was
done. Thereupon, the applicants S.V. Chanrapandian and
ot hers filed a Msc. Application No. 3503 of 1984
requesting the Court to pass a decree in terns of the award.
Bef ore orders could be passed on that application, O P. Nos.
247 & 275 of 1984 were
64
filed by S.V. Sivalinga Nadar ~and S.V. Hari kri shnan
respectively under section 30 of the Arbitration Act to set
aside the award. The said applications cameup for hearing
before a |earned Single Judge of the Hi gh Court. Vari ous
points were raised and deci ded by the l'earned Single Judge
but it would be sufficient for our purpose to refer to the
one which we are called upon to decidein these group of
appeal s. That is to be found in paragraph 71 of the
judgrment of the | earned Single Judge. The contention wurged
was that having regard to the (allotnent of partnership
properties under the award, it was incunbent that the / award
shoul d have been registered as required by Section 17(1) of
the Registration Act and since it lacked registration, the
Court had no jurisdiction to nmake it the rule of the Court
and grant a decree in terns thereof.
The learned Single Judge answered the aforesaid contention
i n paragraph 72 of his judgnment as under
"The | earned counsel for the respondents  al so
contended that Award falls under Schedule |
Article 12 of the Stanp Act and theallocation
of properties owned by partnership firm on
dissolution to the erstwhile partners i's’ not
partition of immveable properties. In/ this
connecti on, | ear ned counsel foor t he
respondents placed reliance in the decision
reported in AIR 1959 Andhra Pradesh P. 380 (FB)
whi ch deci sion has been confirmed in AIR 1966
SC 1300 = 1966 (2) MJ 60 SC Addank
Nar ayanappa V. Bhaskara Kii shnappa. It was
submitted by the I|earned counsel for the
respondents that the contentions with regard
to stanp and registration put forward by the
petitioner cannot be accepted. It is to be
poi nted out that the Award has been submitted
for registration | ong ago on 27-10.1984 itself
and it is stamped and if there is any
deficiency, the Registering Authority could
direct proper stamp to be af fi xed and
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therefore | feel there could be no inpedinent
for the Award being nade a rule of the Court
and a decree being passed in terms of the
Award as contended by the | earned counsel for
the respondents.”

The | earned Single Judge thereafter proceeded
to nake the final order in paragraph 78 of the
judgrment in the following terns :

"Thus on a careful consideration of t he
materi al s avail able and

65

the contentions of either side it has to be
decided that Application No. 3505 of 1984 in
OP. No. 230/84 filed by the petitioners
therein praying for a decree in terms of the
arbitration Award dated 9.7.1984 has to be
all owed and O. P. Nos. 247 and 275 of 1984 and
the application filed in. those two petitions,
i.e., Application Nos. 3474, 3476, 5030, 5031
5032, 2827, 2828,3773, 3762, 3874 of 1984 and
4886 and 4887 of 1985, are dism ssed. The
petitioner in” O P. No. 230/84 and t he
applicants in Application No. 3503/84 are
directed to take steps for getting the Award

regi stered. The parties  in al | t hese
proceedings are directed to bear their own
costs. '

It may here be nentioned that after the making of the award
one of the arbitrators Sri B.B. Naidu passed away on 20th
Cctober, 1984. At the request of some of the parties the
survi vi ng arbitrators presented the award before the
District Registrar, Madras, for registration on 27.10.84.
Even though. the signature of the deceased arbitrator was
identified by the surviving arbitrators the document was
kept pending for registration.~ In the neantine, on 23rd
January, 1987, advocate for Sivalinga Nadar served notice on
the Registrar not to register the docunent and threatened to
take proceedings in Court if the docunent was registered.
It wll thus be seen that the registration of the docunent
was bl ocked by one of the disputants Sivalinga Nadar on the
prem se that the High Court had in O P. No. 247/ 84 granted a
stay against the operation of the award on5th Septenber,
1984.

Agai nst the judgnent of the |earned Single Judge, the matter
was carried in appeal to a Division Bench of the H gh Court
of Madras. The Division Bench of the Hi gh Court reversed
the aforesaid finding recorded by the | earned Single Judge
and cane to the <conclusion that the award required
regi stration under section 17(1) of the Registration / Act.
Inthis viewthat it took, it did not think it necessary to
go into the other contentions dealt with by the  |earned
Singl e Judge. It held that since the award required
registration and was in fact not registered no proceeding
for making the award the rule of the Court could be
entertained because in the absence of a valid award the
Court had no jurisdiction to grant a decree in termof the
awar d. I't, however, took note of the fact that the award
was presented for registration but on account of the conduct
of one of the disputants it could not be registered as the
Regi st ering Aut hority was t hr eat ened with civi
consequences. The correspondence in this behalf was

66

sought to be placed on record as additional evidence but the
Di vision Bench though that would not alter the situation
since the fact remained that the award was not registered
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even on the dated of its judgnent. 1t, therefore, made the
foll owi ng observation in paragraph 46 of the judgment:
“I't, however, does not nean that if the award
is validly registered and presented to be made
a rule of the Court in accordance wth |[|aw,
the Court cannot entertain the same."”
In this view of the matter the Division Bench allowed the
appeal and set aside the inpugned judgnent of the |earned
Single Judge and held that as the award was not registered

it could not be nmade the rule of the Court. It made no
order as to costs. It is against this decision of the
Division Bench of the Hi gh Court that present appeals by
special |eave (we also grant special leave in S.L.P. No.

9408 of 1992) have been fil ed.

Bef ore we exam ne the contention based on section 17 of the
Registration Act we may notice a few relevant provisions
bearing on the interest of partners in partnership property
as found in the Partnership Act, 1932. Section 4 defines

partnership a,-, _a relationship between persons who have
agreed to share the profit of a business carried on by al
or any of themacting for all.  Section 14 provides that

subject to contract between the partners, the property of
the firmincludes all property and rights and interests in
property originally brought into the stock of the firm or
acquired, by purchase or otherwise, by or for the firm or
for the purposes and in the course of the business of the
firm and includes also the goodwi |l of the business. It is
also clarified that 'unless the contrary intention appears,
property and rights and interest in property acquired wth
noney belonging to the firmshall be deened to have been
acquired for the firm ~Section 15 says that the property of
the firmshall be held and used by the partners exclusively
for the purposes of the business subject of course to
contract between the partners. Says section 18, subject to
the provisions of the Act, a partner is the agent of the
firm for the purposes of the business of the firm Under
section 19 the act of a partner which is done to carry on

in the wusual way, business of the kind carried on by the
firm shall bind the firm This authority to bind the firm
is termed as "inplied authority". Section 22 1ays down that
in order to bind afirm an act or _ instrunent. done _or
executed by a partner or other person on behalf of the firm
shal | be
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done or executed in the firmname, or in any other _manner
expressing or inplying an intention to bind the firm

Section 29 deals wth the rights of transferee of a
partner’s interest. Sub-section (1) thereof provides . that
such a transferee wll not have the same rights as the
transferor-partner but he would be entitled to receive the
share of profits of his transferor on the account of profits
agreed to by the partners. Sub-section (2) next provides
that wupon dissolution of the firmor wupon a transferor-
partner ceasing to be a partner, the transferee would be
entitled against the renmaining partners to receive the share
of the assets of the firmto which the transferor-partner
was entitled and will also be entitled to an account as from
the date of dissolution. Section 30 deals with the case of
a mnor admitted to the, benefits of partnership. Such a
mnor is given aright to his share of the property of the
firmand also a right to share in the profits of the firmas
nmay be agreed upon business share is nade liable for the
acts of the firmthough he would not be personally Iliable
for the same. Sub-section (4), however, debars a mnor from
suing the partners for an account or for his share of the
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property or profits of the firmexcept when he severe his
connections with the firm in which case for determning his
share the law requires a valuation of his share in the
property of the firmto be nade in accordance with Section

48. Sections 31 to 38 relate to incomng and outgoing
partners. Section 32 deals wth the consequences of
retirement. Sub-sections (2) and (3) of Section 32 dea

with the consequences of retirenment while Sections 36 and 37
speak about the rights of an outgoing partner to carry on
conpeting business and in certain cases to share subsequent

profits. Chapter VI deals with the dissolution of a firm
Section 40 provides that a firmmay be dissolved with the
consent of all the partners or in accordance wth the

contract between the partners. Sections 41 and 42 deal with
di ssol ution on the happening of certain events while Section
43 permts a partner to dissolve a firmby notice if it is a
partnership at wll. Section 44 speaks of dissolution
through Court. Section 48 indicates the node of settlenent
of accounts between the partners on dissolution while
Section 49 posits that where there are joint debts due from
the firm and al so separate debts due fromany partner, the
property of the firmshall be applied in the first instance
in paynment of the debts of the firm and, if there is any
surplus, then the share of each partner shall be applied in
paynment of his separate debts or paid to him The separate
property of any partner shall be applied first in the
paynment of his separate debts, and the
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surplus (if any) in the payment of the debts of  the firm
Chapter VII deals with the registration of firm etc,. and
Chapter VIII contains the saving clause.

The above provisions nake it clear that regardless  of the
character of the property brought in by the partners on the
constitution of the partnershipfirm or that which is
acquired in the course of business of the partnership, @ such

property shall becone the property of the firm and an
i ndividual partner shall only beentitled to his share of
profits, if any, accruing to the partnership from the

realisation of this property and upon dissolution of the
partnership to a share in the nobney representing the value
of the property. It is well-settled that the firmis not a
legal entity, it has no legal existence, it is nmerely a
conpendi ous nane and hence the partnership property would
vest in all the partners of the firm Accordingly, each and
every partner of the firmwould have an interest in the
perperty or asset of the firmbut during its subsistence no
partner can deal wth any portion of the property as
belonging to him nor can be assign his interest in_any
specific itemthereof to anyone. By virtue of the inplied
authority conferred as agent of the firmhis action 'would
bind the firmif it is done to carry on, in the usual way,
the business of the kind carried on by the firmbut the act
or instrument by which the firmis sought to be bound nust
be done or executed in the firmname or in any other nanner
expressing or inplying an intention to bind the firm H s
right is nmerely to obtain such profits, if any, as may fal

to his share upon the dissolution of the firmwhich remain
after satisfying the liabilities set out in the various sub-
clauses (i) to (iv) of clause (b) of section 48 of the Act.

In the present case the six brothers who were carrying on
business in partnership fell out on account of disputes
which they could not resolve inter se. The partnership
being of fixed durations could not be dissolved by any
partner by notice. As they could not resolve their disputes
t hey deci ded to resort to arbitration. The three
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arbitrators chosen by themwere nmen of their confidence and
they after giving the partners full and conplete opportunity
took care to first circulate a proposed award to ascertain
the reaction of the disputants therein. The letter witten
to the arbitrators by S.V. Sivalinga Nadar dated 16th
February, 1983 indicates that he was quite satisfied wth
the hearing given by the arbitrators. He was also by and
large satisfied with the proposed award but thought it
warranted certain adjustnents to make it acceptable and
rationale. He was of the view that the
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awar d shoul d provide for the real | ocation of the
shar ehol di ngs of Madras Vanaspati Ltd., whereas Brahnmaksth

Tin Factory owned by his sons should be kept out of the
purview of the arbitrators since it was not the subject
matter of arbitration. Then he raised sone objection as to
the percentage of his share and the anpunt found due to him
In the subsequent letter witten on 9th Septenber, 1983 he
has reiterated these very objections while raising certain
guestions regarding valuation of partnership properties.
Even the application filed under Sections 30 and 33 of the
Arbitration Act in the H gh Court the objections to the
award as enunerated in paragraph 15 mainly concerned (i) the
conduct of the arbitrators who, it "is alleged, acted
negligently, wth/  bias and against principles of natura

justice (ii) deliberate act in |eaving out certain proper-
ties from consideration e.g., shareholdings of Madr as
Vanaspati Ltd., stock-in-trade and cash deposits, t he
properties of Velayudha Perunal Nadar, etc., and (iii)
failure to grant him _a higher share to which he was
entitl ed. No contention was raised regarding the want of
registration of the award. However, being a question of
law, the learned Single Judge entertained the plea and
rejected it but it found favour w th the Division Bench

We now think it convenient to reproduce the rel evant part of
Section 17 of the Registration Act :

"17(1) The followi ng docunents shall be
registered, if the property to which they
relate is situate in a district inwhich, and
if they have been executed on-or after the
date on which, Act, No. XVI of 1864, or the
I ndi an Regi stration Act, 1866 (20 of 1866), or
the Indian Registration Act, 1871 (8 of 1871),
or the Indian Registration Act, 1877 (3  of
1877), or this Act came or cones into force,
namel y
(a) i nstruments of gift of i moveabl e
property;

(b) other non-testanentary instrunments which
purport or operate to create, declare, assign
[imt or extinguish, whether in present or in
future, any right, title or interest, whether
vested or contingent, of the value of one

hundr ed rupees and upwards, to or in
i moveabl e property;
(c) non-testanentary i nstrunments whi ch

acknow edge the receipt or paynment of any
consi deration on account of the
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creation, declaration, assignnment, Ilimtation
or extinction of any such right, title or
interest; and

(d) | eases of immoveabl e property from year
to year, or for any ternms exceedi ng one year
or reserving a yearly rent;
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(e) non-testanentary i nstrunents
transferring or assigning any decree or order
of a Court or any award when such decree or
order or award purports or operates to create,
decl are, assign, limt or extinguish, whether
in present or in future, any right, title or
i nterest, whether vested or contingent, of the
val ue of one hundred rupees and upwards, to or
in i moveabl e property."”
The subnission nmade in this behalf before the Courts bel ow
was that the award involved a partition of imoveable
properties as a consequence of dissolution of the firms and
since the value of the inmoveabl e properties which are the
subj ect matter of the award i ndi sputably exceed the val ue of
Rs. 100, the award was conpul sorily registrable in view of
the mandatory nature of the language of Section 17(1) which
uses the expression 'shall be registered’. On the nmandatory
character  of the provision there is no dispute. The
guestion ‘which requires determnation is whether on the
di ssoluti'on” of the partnership the distribution of the
assets of the firmconprising both noveabl e and i moveable
properties after neating its obligations on settlenent of
accounts anongst the partners of the firmin proportion to
their respective shares anmounts to a partition of imoveable
properties or a relinquishnent or extinguishnent of a share
in i moveabl e property requiring registration under Section
17 of +the Registration Act if the ~allocation includes
i moveabl e property of the value of Rs. 100 and above? In
other words the question to the considered is whether the
interest of a partner .in partnership assets is to be treated
as noveable property —or both noveable and imMmoveabl e
dependi ng on the character of the property for the  purposes
of Section 17 of the Registration Act? This question has
been the subject matter of decision in a few cases.
In Addanki Narayanappa & Anr. v. Bhaskara Krishtappa & 13
Os., [1966] 3 SCR 400 the nembers of two Joint H ndu
famlies, the Addanki famly and the Bhaskara fam'ly, had
entered into partnership for carrying on business of hulling
rice, etc.; each famly having half share in that  business.
The capital of the partnership conprised, anmong other

t hi ngs,
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certain lands belonging to the two famlies. The firm
acquired nore lands in the course of business. Differences
arose whereupon two nmenbers of the Addanki-famly filed a
suit for dissolution of the partnership and accounts. Al
the nenbers of the two famlies were nmade parties to the
suit either as plaintiffs or as defendants. The Bhaskara

famly contended in defence that the partnership was
di ssolved in 1936 and accounts were settled between the two
famlies wunder a karar executed in favour of  Bhaskara
GQurappa Setty, the karta of the Bhaskara famly, by five
menbers of the Addanki family representing that famly. The
def endants, therefore, contended that the plaintiffs had  no
cause of action and the suit for dissolution of partnership
and accounts was not mmintainable. The relevant part of the
agreenment Karar reads as under

" As di sputes have arisen in our famly

regarding partition, it is not possible to
carry on the business of to make investment in
furture. Mor eover, you your sel f have

undertaken to discharge sone of the debts
payabl e by us in the coastal parts in connec-
tion wth our private business. Theref ore,
fromthis day onwards we have cl osed the joint
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busi ness. So, fromthis day onwards, we have
given up (our) share in the nachine etc., and
in the business, and we have nade over the
same to you alone conpletely by way of

adj ust ment . You yourself shall carry on the
busi ness wi thout ourselves having anything to
do with the profit and | oss. Herefor, you

have given up to us the property fornmng our
Venkat asubbayya’ s share whi ch you have
purchased and del i vered possession of the sane
to us even previously. 1In case you want to
execute and deliver a proper docunent in
respect of the share which we have given to
you, we shall at you own expense, execute and
deliver a docunent registerd."
Ex-facie this docunent disclosed that the partnership
busi ness had cone to a halt and the Addanki famly had given
up their share in the machine, etc., in the business and had
made it over to the Bhaskara famly. It also recites that
the Addanki famly had already received certain properties
purchased by the partnership as its share in the partnership
assets. The subnission was that since the partnership
assets included i novabl e property and the document recorded
relinqui shnent by the nmenbers of the Addanki famly of their
interest therein /'which exceeded Rs. 100 in value, the
docunent required registration under Section 17(1) (c) of
t he
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Regi station Act. After referring to the provisions of |[|aw,
treatise and the case |law, both of English and Indian
Courts, this Court reproduced the foll ow ng passage fromthe
deci sion in Ajudhia Pershad Ram Pershad v. Sham Sunder, AIR
1947 Lahore 13 with approval :
"These Sections require that the debts and
liabilities should first be met out of the
firmproperty and thereafter the assets should
be applied in ratable paynment to each  partner
of what is due to himfirstly on account of
advances as distinguished from capital and,
secondly on account of capital, the  residue,
if any, being divided ratably anmong all the
partners. It is obvious that the Act
contenpl at es conplete |Iliquidation of t he
assets of the partnership as a prelinmnary to
the settlenent of accounts between partners
upon dissolution of the firm and it wll,
therefore, be <correct to say that, for the
purposes of the Indian Partnership Act, and
irrespective of any nutual agreenent between
the partners, the share of each partner is, in
the words of Lindley : his proportion of the
partnership assets after they have been al
realised and converted into noney, and all the
partnership debts and liabilities have been
pai d and di scharged. "
In Conm ssioner of Incone-Tax, West Bengal, Calcutta V.
Juggi lal Kamal apat, [1967] 1 SCR 784 = AIR 1967 SC 401 the
facts were that three brothers and one J. entered into a

partnership business. The firmowned both npveable and
i moveabl e properties. Sonetime thereafter the three
brothers created a Trust with thenmselves as the first three
trustees and si mul t aneousl y execut ed a deed of

relinqui shment relinquishing their rights in and clainms to
all the properties and assets of the firmin favour of J and
of thenmselves in the capacity of trustees. Thereafter a new
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partnership firm was constituted between J and the Trust
with specified shares. The Trust brought a sum of Rs.

50,000 as its capital in the newfirm The new firm applied
for registration under Section 26-A of the Income Tax Act,
1922 but the application was rejected by the authorities.
The Tribunal held that the deed of relinquishment being
unregi stered could not legally transfer the rights and the
title to the inmpveable properties owed by the origina

firmto the Trust. Since the i mobveabl e properties were not
separabl e fromthe other business assets it held that there
was no | egal transfer of any portion of the business assets
of the original firmin favour of the Trust. A
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reference was nmade to the High Court on the question whether
the new partnership legally came into exi stence and as such
should be registered under Section 26-A. The H gh Court
held that there was no inpedinment to its registration. The
matter was brought in appeal before this Court. This Court
poi nted out that the deed of relinquishnment was in respect
of individual interests of the three brothers in the assets
of the partnership firm in favour of the Trust and
consequently, did not require registration, even though the
assets of the partnership included i nmoveabl e property. In
taking this view reliance was placed on the decision

Aj udhia Pershad’s/case (supra) as well as the decision of
this Court in Addanki’ Narayanappa & Anr.” (Supra).

Again in CT Miudhya Pradesh v. Dawas Cine Corporation

[1968] 2 SCR 173 = AIR 1968 SC 676 the partnership firm was
di ssolved and on dissolution it was agreed between the
partners that the theaters should be returned to their
original owners who had brought theminto the books of the
partnership as its assets. In the books of accounts of the
partnership the assets were shown as taken over on . Cctober
1. 1951 at the original price |less  depreciation, the
depreci ation being equally divided between the two partners.
In the proceedings for the assessnent year 1952-53 the  firm
was treated as a registered firm  The Appellate /Tribuna

held that restoration of the two theaters to the  origina

owners anmounted to transfer by the firm and the entries
adjusting the depreciation and witing off the assets at the
original value anbunted to total recouprment of the entire
depreciation by the partnership and on that account the
second proviso to section 10(2)(vii) of the I.T. Act, 1922
applied. The High Court in reference upturned the decision
of the Tribunal and held in favour of the assessee against
whi ch the Revenue appealed to this Court. This Court after
referring to sections 46 and 48 of the Partnership Act held
that on the dissolution of the partnership each theatre nust
be deenred to be returned to the original  owner in
satisfaction partially or wholly of his claimto a share in
the residue of the assets after discharging the debts and

other obligations. |In lawthere was no sale or transfer by
the partnership to the individual partners in consideration
of their respective share in the residue. 1In taking this

view reliance was once again placed on the decision of this
court in Addanki Narayanappa & Anr. (supra)

In CT. UWP. v. Bankey Lal Vaidya, AIR 1971 SC 2270 this
court pointed out that on dissolution of partnership the
assets of the firmare
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valued and the partner is paid a certain anmount in lieu of
his share of the assets, the transaction is not a sale,
exchange or transfer of assets of the firmand the anount
received by the partner cannot be taxed as capital gains.
In taking this view reliance was placed on the decision of
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this Court in CT. Madhya Pradesh v. Dewas Cine Corpn.
(supra).

Again in Ml abar Fisheries Co. Calicut v. CT. Ker al a,
[1980] 1 SCR 696 = AIR 1980 SC 176 the facts were that the
appel lant  firmwhich was constituted on April 1. 1959 with
four partners carried on six different businesses in
different nanmes. The firmwas dissolved on March 31, 1963
and under the deed of dissolution the first business concern
was taken over by one of the partners, the remaining five
concerns by two of the other partners and the fourth partner
received his share in cash. It appears that during the
assessment years 1960-61 to 1963-64 the firmhad installed
various itenms of nmachinery in respect of which it had
recei ved Devel opment Rebate under Section 33 of the |I.T.
Act. 1961. On dissolution, the Income Tax officer took the
vi ew that section 34(3)(b) of the Act applied on the preniss
that there was a sale or transfer of the machinery by the
firm whereupon he w thdrew the Devel opnent Rebate earlier
allowed to the firmby anending the orders in that behalf.
The appeal filed on behalf of the dissolved firm was
di smi ssed - by the Appallate Assistant Commi ssioner but was
allowed by the Tribunal. At the instance of the Revenue a
reference was made to the Hi gh Court and the H gh Court
allowed the reference holding that there was a transfer of

assets within the neaning of section. 34(3)(b). The
di ssol ved firm approached this court in-appeal. This court
after referring to the definition of the expression
"transfer’ in section 2(47) of the Act and the case law on
the point concl uded as under

"Having regard to the above ~discussion, it

seens to us clear that a partnership firm
under the Indian Partnership Act, 1932 is not
a distinct legal entity apart from the
partners constituting it and equally 'in |aw
the firmas such has no separate rights of its
owmn in the partnership assets and when one
talks of the firnmis property or firnms assets

all that is neant is property or assets in
which all partners have a joint - or /comon
i nterest. If that be the position,” it is
difficult to accept the contention-that upon
di ssol ution the firms rights in the

partnership assets are extinguished. The firm
as such has no separate rights of its own
75
in the partnership assets but it is the
partners who own jointly in common the assets
of the partnership and, t heref ore, the
consequence of the distribution, division or
allotment of assets to the partners /which
flows upon dissolution after discharge of
liabilities is nothing but a mutual adjustnent
of rights between the partners and there'is no
guestion of any extinguishment of the firnms
rights in the partnership assets amounting to
a transfer of assets within the neaning of s.
2(47) of the Act."
From the foregoing discussion it seenms clear to us that
regardl ess of its character the property brought into stock
of the firmor acquired by the firmduring its subsistence
for the purposes and in the course of the business of the
firm shall constitute the property of the firm unless the
contract between the partners provi des ot herw se. On the
di ssolution of the firmeach partner becones entitled to his
share in the profits, if any, after the accounts are settled
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in accordance with section 48 of the Partnership Act. Thus
in the entire asset of the firmall the partners have an
interest albeit in proportion to their share and the
residue, if any, after the settlement of accounts on
di ssolution would have to be divided among the partners in
the sanme proportion in which they were entitled to a share
in the profit. Thus during the subsistence of the
partnership a partner would be entitled to a share in the
profits and after its dissolution to a share in the residue,
if any, on settlenment of accounts. The npde of settlenent
of accounts sat out in section 48 clearly indicates that the
partnership asset in its entirety nust be converted into
noney and fromthe pool the disbursement has to be nade as
set out in clause (a) and sub-clauses (i), (fi) and (iii) of
clause (b) and thereafter if there is any residue that has
to be divided anong the partners in the proportions in which
they were entitled to a share in the profits of the firm

So viewed, it becones obvious that the residue would in the
eye of law be noveable property i.e. cash, and hence
di stribution of the residue anong the partners in proportion
to their shares in the profits would not attract section 17
of the Registration Act.” Viewed from another angle it mnust
be reaslised that since a partnership is not a legal entity
but is only a conpendi ous nane each and every partner has a
beneficial interest inthe property of the firmeven though
he cannot lay a clai'mon any earmarked portion thereof as
the sane cannot be predicated. Therefore, when any property
is allocated to himfromthe residue it cannot be said that
he had only a definite limted interest in that
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property and that there isa transfer of the ‘renmining
interest in his favour within the neaning of section 17 of
the Registration Act. Each and every partner of a firm has
an undefined interest in each and every property of the firm
and it 1is not possible to say unless the accounts are
settled and the residue of surplus determ ned what would be
the extent of the interest of each partner in the property.
It is, however, clear that since no partner can claim a
definite or earmarked interest in one or all of the
properties of the firm because the interest is a fluctuating
one depending on various factors, 'such as, the |osses
incurred by the firm the advances nmade by the partners as
di stingui shed fromthe capital brought in the firm etc, it
cannot be said, unless the accounts are settled in the
manner indicated by section 48 of the partnership Act,  what
woul d be the residue which would ultinately be allocable to
the partners. In that residue, which becones divisible
among the partners, every partner has an interest and when a
particular property is allocated to a partner in. . proportion
to his share in the profits of the firm there is no
partition or transfer taking place nor is there any
exti ngui shnent of interest of other partners in the
al l ocat ed property in the sense of a transfer or
ext i ngui shnment of interest under section 17 of the
Regi stration Act. Therefore, viewed fromthis angle also it
seens clear to us that when a dissolution of the partnership
takes place and the residue is distributed anong the
partners after settlement of accounts there is no partition

transfer or extinguishment of interest attracting section 17
of the Registration Act.

Strong reliance was, however, placed by the | earned counse

for the respondents on two decisions of this court, namely
(1) Ratan Lal Sharma v. Purshottam Harit, [1974] 3 SCR 109
and (2) Lachman Das v. Ram Lal andanr, [1989] 3 SCC 99.
Insofar as the first nentioned case is concerned, the facts
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reveal that the appellant and the respondent who had set up
a partnership business in Decenber 1962 soon fell out. The

partnership had a factory and ot her noveabl e and i moveabl e
properties. On August 22, 1963, the partners entered into
an agreement to refer the dispute to the arbitration of two
persons and gave the arbitrators full authority to decide

their di spute. The arbitrators nmade their award on
Septenber 10. 1963. Under the award exclusive allotnment of
t he partnership assets, including the factory, and

l[iabilities was made in favour of the appellant and it was
provi ded that he shall be absolutely entitled to the sane in
consi derati on
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of a sumof Rs. 17,000 plus half the amobunt of realisable
debts of the business to the respondent. The arbitrators

filed the award in the H gh Court on Novenber 8, 1963. On
Sept ember 10, 1964, the respondent filed an application for
determining the validity of the agreenent and for setting
aside the award. On May 27, 1966, a |earned Single Judge of
the High Court disnmissed the application as barred by tine
but declined to nake the award the rule of the court because
in his viewthe award was void for uncertainty and created
rights in favour of the appellant over i mmoveable property
worth over Rs. 100 requiring registration. The Division
Bench dism ssed the appeal as not rmmintainable whereupon
this Court was noved by special |eave. Before this Court it
was contended (i) that the award is not voi d for
uncertainty-, (ii) 'that the award seeks to assign the
respondent’s share in the partnership to the appellant and
therefore does not require registration; and (iii) that
under section 17 of the Arbitration Act, the court was bound
to pronounce judgnent in accordance with the award. Thi s
court while reiterating that the share of -a partner in the
assets of the partnership conprising even i moveabl e
properties, is moveable property and the assignment of the
share does not require registrati on-under section 17 of the
Regi stration Act. The legal position is thus affirned.
However, since the award did not seek to assign the share of
the respondent to the appellant but on the contrary made an
exclusive allotment of the partnerShip asset including the
factory and liabilities to the appellant, thereby creating
an absolute interest on paynent of consideration of Rs.
17,000 plus half the anmount of the realisible debts, it was
held to be conpul sorily registrable under section 17 of the
Regi stration Act. The Court did not depart from the
principle that the share of a partner in the asset ~of the
partnership inclusive of inmoveable properties, is nopveable
property and the assignment of the share on dissolution of
the partnership did not require registration under section
17 of the Registration Act. The decision, therefore, turned
on the interpretation of the award in regard to the nature
of the assignnent nade in favour of the appellant. 'So far
as the second case is concerned, we think it has no bearing
since that was not a case of assignment of partnership
property under a dissolution deed. In that case, the
di spute was between two brothers in 2-1/2 killas of |and
situate in Panipat, Haryana. The said |land stood in the
nanme of one brother the appellant. The r espondent
contended that he was a banam dar and that was the dispute
which was referred to arbitration. The arbitrator made his
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award and applied to the court for making it the rule of the
court. Ohj ections were filed by the appellant raising
various contentions. The award declared that half share of
the ownership of the appellant shall "be now owned by Shri
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Ram Lal, the respondent in addition to his half share owned
in those lands". Therefore, the award transferred half
share of the appellant to the respondent and since the val ue
thereof exceeded Rs. 100, it was held that it required
registration. It is, therefore, obvious that this case has
no bearing on the point in issue herein
In the present case, the Division Bench of the H gh Court
concluded that the award required registration because of an
erroneous reading of the award. The Division Bench after
extensively reproducing fromthe Schedules Ato F of the
award proceeded to state in paragraph 39 that the allotments
are exclusive to the brothers and they get independent
rights of their own under the award in the properties
allotted under the schedule and hence it is not a case
purely of assignnment of ‘the shares in the partnership but it
confers exclusive rights to the allottees. On this line of
reasoning it concluded that the award required registration.
The court next pointed out in paragraph 42 of the judgnent
that the award al so partitions certain i nmoveabl e properties
jointly owned by the disputants. 1In this connection it has
pl aced reliance on paragraph 10(c) of the award which reads
as under
"(c) Oher Lands and Buildings and House
properties belonging to S. V. Sivalinga Nadar &
Bros. standing in the name of the firmand or
otherwise jointly owned by ‘the disputants.
These have been allotted by us to one or other
or jointly to sone of the disputants as per
schedul es annexed hereto."
The reasons which weighed with-the Division Bench of the

Hi gh Court in concluding that t he award requires
registration appear to be based on an erroneous readi ng of
the award. We have carefully read the award and it 1is

mani f est therefrom that the arbitrators had confi ned
thensel ves to the properties belonging to the two firnms in
guestion and scrupul ously  avoided dealing with the
properties not belonging to the firm This is manifest from
paragraphs 15 to 18 of the award. However, properties
standing in the names of disputants, individually or
jointly, and others as benamidars but belonging to the firm
al so cane to be included in the
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distribution of the surplus partnership asset wunder the
awar d. That is the purport of paragraph 10(c) extracted
her ei nabove. Wen on settlenent of accounts the residue is
required to be divided anmong the partners in proportions in
which they were entitled to share profits under ~sub-cl ause

(iv) of clause (b) of section 48, the properties will _have
to be allocated to the partnes as falling to their share on
t he distribution of the residue and, therefore, t he

arbitrators indicated in the schedules the, properties
falling to the share of each brother. Mere statenents that
a certain property win now exclusively belong to one partner
or the other, as the case may be, cannot change the
character of the docunment or the nature of assignnent
because that would in any case be the effect on the
distribution of the residue. The property failing to the
share of the partner on the distribution of the residue
woul d naturally then belong to himexclusively but so [|ong
as in the eye of law it is noney and not imoveabl e property
there is no question of registration under section 17 of the
Regi stration Act. Besides, as stated earlier, even if one
| ooks at the award as all ocating certain i nmoveabl e property
since there is no transfer, no partition or extinguishment
of any right therein there is no question of application of
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section 17(i) of the Registration Act. The reference to
ot her land and buil di ngs and house properties jointly owned
by the disputants in clause (c) of paragraph 10 of the award
nerely indicates that certain properties belonging to the
firm stood in the nanes of individual partners or in their
joint names but they belonged to the firm and, therefore,
they were taken into account for the purpose of settlenent
of accounts under section 48 of the partnership Act and
distributed on the determ nation of the residue. The award
read as a whole makes it absolutely clear that t he
arbitrators had confined thenmselves to the properties
belonging to the two firnms and had scrupul ously avoided
other properties in regard to which they did not reach the
conclusion that they belonged to the firm On a correct
readi ng of the award, we are satisfied that the award seeks
to distribute the residue after settlenment of accounts on
di ssolution. \While distributing the residue the arbitrators
al l ocated the properties to the partners and showed them in
the Schedul es appended to the award. W are, therefore, of
the opinionthat on a true reading of the award as a whol e,
there is no doubt that it essentially deals wth the
di stribution of the surplus properties belonging to the
di ssolved firns. The award, therefore, did not require
regi stration under section 17(1) of the Registration Act.

For the above reasons, we allow these appeals and set aside
t he
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i mpugned orders of ‘the Division Bench and remt the mtters
to the Division Bench for answering the other " contentions
which arose in the appeal before it but which were not
decided in view of its decision on the question of
registration of the award. W also nmake it clear that the
award which is pending for registration my be regi stered by
the Sub-Registrar notw thstanding the objection raised by
one of the partners S.V. Sivalings Nadar through his |awer
if that is the only reason for wthholding registration

The appeals are all owed accordingly with costs.

G N Appeal s al | owed.
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