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PETI TI ONER
BHAG RATHDAN

Vs.

RESPONDENT:
STATE OF RAJASTHAN AND ORS

DATE OF JUDGVENT14/ 08/ 1992

BENCH
BHARUCHA S. P. (J)
BENCH

BHARUCHA S. P. (J)
THOWEN, T.K. (J)

Cl TATI ON
1992 AI'R 1949 1992 SCR (3) 882
1992 SCC' (4) 64 JT 1992 (4) 533
1992 SCALE  (2)179

ACT:

Cvil Service-Mnes and Ceology " Departnent-Post of
Deput y Drilling Engi neer - Pronoti on- Requi r enent s- Bet t er
educational qualification whether obviates the prescribed
practical experience-Non-nentioning of performance of what
work fromtine to'tine in the pleadings before the Court-
Affidavit at last nonent of hearing in Suprene Court-Effect
of .

Raj asthan M nes and CGeol ogical Service Rules, 1960-
Schedul e-Entry 6-Post of Deputy Drilling Engineer-Pronotion-
Requi rement s- Bet t er educati onal qual i fication ' whether
obvi ates the prescribed practical Experience-Absence of what
work performed in the pleadings before the Courts-Affidavit
at last monent of hearing in Supreme Court-Effect of.

HEADNOTE

The appellant in C. A Nos. 2946-47 of 1992 was
appoi nted as an Assistant Engineer in the State Wolen M|
on 18.7.1992. On 12.12.1975, upon being declared surplus
therein, he was appointed as an Assistant Mechanica
Engi neer in the Mnes and CGeol ogy Departnent of ~the ~State
Government (the first respondent).

On 25.9.1973, the appellant in C. A No. 2948 of 1992
was appointed as an Assistant Mechanical Engineer in._ the
M nes and Geol ogy Departnent.

On 30.9.1977, two posts of Deputy Drilling ~Engineer
fell vacant. The appellants filed wit petitions in-the High
Court praying that the State Governnent be directed to
consider their cases for pronotion to the post of ' Deputy
Drilling Engineer and, if found suitable, to be so pronoted
with effect fromthe date upon which the vacanci es occurred.
The appel |l ant al so chal |l enged t he appoi ntnments of the third
and fourth respondents to take charge of the vacant posts of

Deputy Drilling Engi neer on the ground that the respondents
were much junior to them
The promotions to the post of Deputy Drilling Engineer
were regu-
883

lated by Entry 6 of the Schedule to the Rajasthan M nes and
CGeol ogi cal Service Rules, 1960. It was amended on 20.5.1977
and again on 11.8.1982.
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On 17.2.1984 the State CGovernment issued an order
banni ng pronotions to the post of Deputy Drilling Engineer
for the period 20.5.1977 to 31.3.1983.

On 7.3.1984, the wit petitions were allowed, inter
alia, holding that the appellants were eligible f or
promotion to the post of Deputy Drilling Engineer as they
possessed the necessary qualification and experience. The
Single Judge of the Hi gh Court rejected the contention of
the respondents that the amendnent to the Entry 6 of the
Schedul e was retrospective in operation and held that it did
not debar the appellants from being considered for pronotion
agai nst vacanci es existing before 6.11.1982.

Appeals were filed by the respondents. Pending the

di sposal of the appeals, on 17.12.1986, the third and fourth

respondents were pronmoted to the posts of Deputy Drilling
Engi neer upon a tenporary basis and they were confirmed on
19.12.1987. On the sane day, the appellants were pronoted to
the post of Mechani cal Engi neer

The /'Divi'sion Bench of the High Court rejected the
contention ~of the appellants that the experience of five
years prescribed thereby was only for diplona-holders and

there was no requirenent of any experience of drilling or of
mai nt enance of drilling machines for degree-hol ders and set
asi de the judgrment of the Single Judge.

The present /appeals were filed by special | eave

chal l enging the judgnment of the Division Bench of the High
Court.

The appellants' contended that it was clear from the
Entry 6 of the Schedule that there was no necessity of five
year’'s experience of drilling or of maintenance of drilling
nmachi nes in the case of ~degree-holders such  as the
appel l ants; that the experience of five years ‘that was
prescribed was only in respect of diplona-holders; and that
the appellants possessed the necessary experience of five

years in the maintenance of drilling machines.
884

Di sm ssing the appeals, this Court

HELD : 1.01. The qualification that an “Assistant
Drilling Engineer or an Assistant Mechanical Engineer had to
possess for being pronoted to the post of Deputy Drilling
Engi neer was (a) a diploma in Mechani cal Engi neering and (b)
five year's experience of drilling or of —maintenance of
drilling machi nes. The qualification prescribed was two-fold

educational and practical experience. A better educationa
qualification does not obviate the need for the  prescribed
practical experience.
(887F)

1.02. The Entry 6 of the Schedule speaks of. the
practical experience that each Assistant Mechanical Engi neer
nmust possess to qualify himfor pronpotion to the post of
Deputy Drilling Engineer, it does not say that @ every
Assi stant Mechani cal Engineer of five years standing  would
qualify for such pronotion.[ 888F]

1.03. The acquisition of a qualification cannot  be
equated with practical experience. The fact that t he
appellant (in C A No. 2948 of 1992) had acquired the
additional qualification does not ipso facto lead to the
conclusion that he had or nmust have had the requisite
practical experience prescribed in the Entry 6 of the
Schedul e. [ 889D

1.04. Neither before the Division Bench nor in the
Speci al Leave Petitions have the appellants stated what work
they did from tine totine since their appointnment as
Assi stant Mechani cal Engi neers. Such an avernment would have
shown wth precision whether or not they had five years’
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experi ence of maintenance of drilling machines. That they
did not so ever even after the Division Bench disnssed
their wit petitions on the very ground nust be considered
significant. [887G 888A]

1.05. At the very last nonent of the hearing the
appel lant (in C. A Nos. 2946-47 of 1992) filed an affidavit
whi ch stated that he had been posted at the Central Wrkshop
ever since he was absorbed in the Mnes and GCeology
Depart nment and his job had included the repair and
mai nt enance, inter alia, of drilling rigs. This last mnute
attenpt to cure the defect cannot be countenanced as the
avernent cannot at this stage be confirmed or denied.
[ 889A- B]

885

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI.ON - : Civil Appeal Nos. 2946-
47 of 1992.

From the Judgnent and Order dated 28.4.1988 of the
Raj asthan High Court in D.B. Gvil Special Appeals No. 199
and 203 of 1984.

W TH

Cvil Appeal No. 2948 of 1992.

T.S.K lyer, Manu Midul, RS, Suri (NP) and S.K Jain
for the Appellant.

Arun Jaitley, ‘Aruneshwar Cupta, Indra  Mkwana and
Raj endra Mal Tatia for the Respondents.

The Judgnent of the Court was delivered by

BHARUCHA, J. Leavae to appeal granted.

These two appeals arise upon a conmmon j udgrent
delivered by a Division Bench of the Rajasthan Hi gh Court
and they can be decided together. By ~that judgnent the
Division Bench set aside the judgnent and order of the
| earned Single Judge upon the writ petitions filed by the
appel l ants in these two appeal s and di sm ssed t he sane.

The appel | ant Bhagirathdan (in S.L. Ps (C) Nos. 10451-
52 of 1988) was appoi nted an Assistant Engineer in the State
Wolen MIIl at Bikaner on 18th July 1972, Upon being
declared surplus therein he was appointed an - Assistant
Mechani cal Engineer in the Mnes and Ceol ogy Departnent  of
the State of Rajasthan (the first respondent) on 12th
Decenmber 1975. On 25th Septenber 1973 the appellant Hi mmat
Singh (in S L. P (O No.11711 of 1988) was appointed an
Assi stant Mechanical Engineer in the Mnes and  Geol ogy
Depar t ment .

Between 20th May 1977 and 11th August 1982 pronptions
to the post of Deputy Drilling Engineer were regulated by
Entry 6 of the Schedule to the Rajasthan M nes and
Geol ogi cal Service Rules, 1960, as amended on 20th May 1977.
The said Entry read thus :

886

Sl . Nane of Met hod of M nimum qualif- Post of posts from M ni num qua- Re
mar ks

No. the Post. recruitm ication & expe- which appointrment lification &
ent with rience for dir- by pronmotion is to experience
percent- rect recruitme- be made. required for
age nt. pronoti on.

1 2 3 4 5 6
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6. Deputy 100% by ...... 1. Asstt. Drilling Diploma in
Drilling pronotion Engi neer . Mechani ca
Engi neer 2. Asstt. Mechani- Engi neering

cal Engi neer with 5 years

experi ence of
mai nt enance of
drilling machin

es on the post
mentioned in
col.5 and 7
year’' s exper-

i ence of dril-
ling in case of
Matricul ates .

On. 30th Septenber 1977 two posts of Deputy Drilling
engi neer fell vacant. The appellants filed wit petitions in
the Rajasthan High Court praying that the State Governnent
be directed to consider their cases for prombtion to the
post of Deputy Drilling Engineer and, if found suitable, to
be so prompted witheffect fromthe date upon which the
vacanci es occurred. /The appellants also challenged t he
appointnent of the third and fourth respondents to these
appeals to take 'charge of the wvacant posts of Deputy
Drilling Engi neer on the ground that these respondents were
much junior to them

On 11th August 1982, the State Government  issued a
notification anending the said Entry 6 of the Schedule and
thereby, in colum 5, the words "Assistant Mechanica
Engi neer" were deleted. On 17th February 1984 the  State
Covernment issued an order banning pronotions to the post of
Deputy Drilling Engineer in the Mnes and Geol ogy Depart nment
for the period 20th May 1977 to 31st March 1983.

On 7th March 1984 the wit petitions were all owed. The
| earned Single Judge held, inter alia, that the  appellants
were eligible for promotion to the post of Deputy Drilling
Engi neer as they possessed the necessary qualification and
experience. The |earned judge rejected the contention on
behal f of the respondents that the amendnment to the said
Entry 6 of the Schedule was retrospective in operation —and
held, therefore, that it did not debar the appellants  from
being considered for pronotion against vacancies -existing
before 6th Novenber 1982. The order of the |earned Judge
directed the State Government to fill the vacancies in_the
post of Deputy Drilling Engi neer by naking a selection /from
amongst persons who were eligible for consideration at the
ti me when the vacanci es occurred.

Appeals were filed by the respondents. Pending the
di sposal of the

887
appeals, on 17th Decenber 1986, the third and fourth
respondents were pronoted to the post of the Deputy Drilling
Engi neer upon a tenporary basis (which appointnents, we are
told at the Bar, were confirmed on 19th Decenber 1987). On
the sanme day, the appellants were promoted to the post of
Mechani cal Engi neer.

By the Judgnent and order under appeal the Division
Bench considered the qualifications of the appellants for
appoi ntnent to the post of Deputy Drilling Engineer having
regard to what the said Entry 6 of the Schedule prescribed
during the period between 20th May 1977 and 11th August
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1982. The Division Bench rejected the contention on behalf
of the appellants that the experience of five years
prescribed thereby was only for diploma-holders and there
was no requirenent of any experience of drilling or of
mai ntenance of drilling machines for degree-holders. The
Di vi sion Bench found that the appellants had not averred in
their wit petitions that they had five years’ experience of
drilling or of maintenance of drilling nmachines on 30th
Sept enber 1977, when the two posts of Deputy Drilling
Engi neer fell vacant, or before the anmendnent of the said
Entry 6 of the Schedule by deleting the words "Assistant
Mechani cal Engineer” there from Accordingly, the Division
Bench set aside the judgnent of the |earned Single Judge and
di smi ssed the appellants’ wit petitions.

It was contended before us by |learned counsel for the
appel lants that it was clear fromthe said Entry 6 of the
Schedule that there was no - necessity of five years’
experience of _drilling or of  nmaintenance of drilling
nmachi nes in~ the case of degree-holders such as the
appel | ant's.The experience of five years that was prescribed
was only in respect of diploma-holders. As we read the said
Entry 6 of the Schedul e, the qualification that an Assistant
Drilling Engineer or an Assistant Mechanical Engineer had to
possess for being pronoted to the post of Deputy Drilling
Engi neer was (a) a /di ploma i n Mechani cal Engi neering and (b)
five years’ experience of drilling or ~ of  naintenance of
drilling machines., The qualification prescribed was thus.
two-fold: educational and practical experience. A better
educational qualification does not obviate the need for the
prescri bed practical experience.

It was contended in the alternative that the appellants
possessed the necessary experience of five “years . in the
mai nt enance of drilling machines. Neither before t he
Di vi si on Bench judgnent nor in the Special Leave

888

Petitions have the appellants stated what work they did from
time to time since their appointnent as Assistant Mechanica
Engi neers. Such an avernent woul d have shown with “precision
whet her or not they had five wvyears’ experi ence of
mai nt enance of drilling nachines. That they did not so aver
even after the Division Bench dismissed their wit petitions
on the very ground nmust be considered significant.

Reliance was placed upon a panphlet issued by the
Raj asthan Public Service Commission in respect  of the
recruitnment of an Assistant Mechani cal Engineer. It _stated
that the candidates’ qualification should be a degree in
Mechani cal Engi neering and three year s’ experience in
"mai ntenan ce and repair of conpressor, tractors. materia
handl i ng equi pnents and other drilled mning machineries".
The nature of duties that an Assistant Mechani cal ~Engi neer
woul d have to performwas also stated in the panphlet, thus:
he woul d have "responsibility for all the machi nes and ot her
m ni ng equi prrents of the departnent at various working sites
and in various stores under his charge and mai ntenance —and
repairs of all the equi pnments and nachi neries of mning and
prospecting under his charge". Reliance was al so pl aced upon
a Manual published by the Departnent of Mnes and GCeol ogy,
Raj ast han, regarding the functions and duties of its
or gani sati on. That Manual states that the duties of
Assi stant Mechani cal Engi neers include assistance to "the
Mechani cal Engineer in all matters pertaining to nmaintenance

and repair of machinery in the Departrment”. It was subnmitted
that the appellants had performed these duties and it was
clear, therefore, that they had prescribed practica

experi ence.
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The said Entry 6 of the Schedule speaks of the
practi cal experi ence that each Assi st ant Mechani ca
Engi neer nust possess to qualify himfor pronotion to the
post of Deputy Drilling Engineer; it dose not say that every
Assi stant Mechani cal Engi neer of five years standing would
qualify for such pronotion. The appel I ant s shoul d,
therefore, have averred what they had in fact done as
Assi stant Mechani cal Engineers and not relied only upon what
Assi stant Mechani cal Engineers might expect to be called
upon to do, as set out in the aforenentioned pamphlet and
manual

In the case of the appellant Bhagirathdan, our
attention was drawn to the avernent nade by himin reply to
the respondents’ submi ssion that he was not eligible to the
post of Deputy Drilling Engineer in July 1977. Reliance was
pl aced by hi mupon the specification of an Assi stant

889

Mechanical, Engineer’'s duties in general terns in the
af orement ioned panphl et but no attenpt was nade to give the
lie to the respondents’ submission by making a detailed and
preci se specification of his experience in the naintenance
of drilling machines. At the very |ast nonment of the hearing
bef ore us Bhagirathdan filed an affidavit which stated that
he has been posted at the Central Wrkshop ever since he was
absorbed in the M nes and Geol ogy Departnent and his job had
i ncl uded the repair and mai ntenance, inter alia, of drilling
rigs. This last mnute attenpt to cure the defect cannot be
countenanced as the averment cannot at this stage be
confirmed or denied.

In regard to the appellant H nmat Singh, our  attention
was drawn to the fact that it was averred by him, and not

deni ed, that he had acquired the qualification of  Drilling
Engineer fromthe Institution of Engineers, Calcutta, in
the year 1976 and had been permitted by the Assistant
Secretary, M nes, to take t hat exam nati on. The
acquisition of a qualification cannot be equated wth
practicial experience. The fact that H mmat Singh had

acquired this additional qualification does not ipso facto
lead to the conclusion that he had or nust have had the
requi site practical experience prescribed in the said Entry
6 of the Schedul e.

In the result, the appeals are disnmissed. There shal
be no order as to costs.
V.P.R Appeal s di sm ssed
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