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ACT:

Manganese Ore (India) Recruitment and Pronotion Rules,
1977:

Rul es 4 and 7-M/ni ng Engi neering Cadre-Pronotion to the
post of Chief | M ning Engi neer-Eligibility criteria-
Qualifications prescribed for direct recruitment applicable,
failing whi ch double the experience specified to be
ful filled-Chief M ni ng Engi neer not sati sfying the
requirenment prior to pronotion,but becomng eligible on
nodification of the relevant entry in the Rul es-Wether
should be reverted-Wether should seek re-entry into the
cadre of Chief Engineer on the acquisition of eligibility on
nodi fication of the relevant entry in the Rul es.

HEADNOTE

The appel |l ant joi ned the respondent-conpany in 1966 as
Assi stant M ning Manager and rose to the position of Chief
M ning Engineer in 1980. Subsequently, —pursuant to - the
selection made by the Departnental Pronmpotion Conmittee,
after interview ng the Chief Mning Engi neers, the appellant
who ranked fifth in seniority, was pronpted  as Deputy
General Manager, in preference to his seniors.

The superseded officers represented to the authorities
that since the appellant did not possess the requisite
educational qualifications prescribed for appointnment as
Chief M ning Engineer he could not be pronoted to the next
hi gher post of Deputy General Manager. The representation
was rejected on the ground that the post of Deputy 'Genera
Manager, being an ex-cadre post, the question of the
appel | ant possessing the requisite qualifications did not
ari se. Ther eupon, one of the superseded officers filed a
Wit petition before the H gh Court challenging t he
appel | ant’ s appoi nt ment .

During the pendency of the petition the conpany deci ded
to restructure the Personnel and Techni cal Department and on
the basis of the recomendations of a sub-conmttee, the
appel | ant was appoi nted as

801
General Manager (T).

Thereafter, the High Court allowed the Wit Petition

filed by one of the superseded Chief Mning Engineers,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

holding that the post of Chief Mning Engineer was a
pronoti onal post and since the appellant did not possess the
educational qualifications prescribed for the post of Chief
M ning Engineer, his entry into that cadre was not |egal and
consequently, his further pronotion to the post of Deputy
CGeneral Manager and later as General Manager (T) were
| egal |y unsust ai nabl e. Accordingly, it guashed the
appoi ntnent of the appellant as Deputy Ceneral Manager and
al so Ceneral Manager (T) and directed the authorities to
pursue a fresh process of selection in accordance with the
rules framed on 6/12th Cctober, 1983.

In the appeal before this Court on behalf of the
appellant it was contended that wunder Rule 7 of the
Recrui tment and Pronotion Rules, 1977 it had been made cl ear
that the educational qualification would not be insisted
upon in deciding the promotion of a departmental candidate,
that according to the said rule, the appellant was only
required to show that he had the requisite experience for
entry by pronotion into the higher post, and so when the
appel l ant. _was prompoted as Chief Mning Engineer he was
nerely required to possess the requisite qualification for
qualified candidates and nothing nore and, simlarly, for
entry to the cadre of Deputy General Manager also he had
nerely to show that he had satisfied the experi ence
criterion and was not required to show that he possessed
t he educati onal qualification prescribed for di rect
recruitnment, that by subsequent office orders dated 22nd
January 1982 and 1/12th October, 1983 certain nodifications
were made in the Annexure to the Recruitnment and Pronotion
Rul es, 1977 pertaining to the qualifications and experience
in respect of the —posts - of Chief M ni_ng Engi neer
(Production/Planning) and Deputy General Manager (T), that
once the appellant was shown to possess the first class M ne
Manager’'s Certificate and the prescribed experience he was
eligible to be considered for prompotion as Deputy Cenera
Manager regardl ess of whether or not he held the position of
Chief Mning Engineer and that in any case the appellant
could not be asked to revert since he had held ‘the post
since quite sone tine, that since the appellant had secured
the First Cass Mne Manager’s Certificate, he possessed the
requi site educational qualification and, therefore, it was
not necessary for himto possess double the experience
prescribed for those

802

wi t hout the required educational qualification; that even if
it was assunmed that the appellant was not qualified to be
promoted to the post of the Chief Mning Engineer-in April
1980, he, at any rate, becane eligible for pronotion on the
nodification of the relevant entry in the Annexure 'with
effect from 17th October, 1981 and even if his pronotion was
regul arised or deened to have been regularised by the
conpany fromthe said date, he was entitled to be consi dered
for further pronotion in the cadre of Deputy General Manager
and | ater General Manager (TO of the conpany.

Wi | e supporting the appellant’s contentions, on behalf
of the managenent it was submitted that under Rules 7 (c)
and (d), the power to relax the mninum experience or to
resort to direct recruitment was reserved to the managenent
and hence if the experience requirenent fell short, it nust
be deened to have been relaxed, and that it always treated
the appellant as eligible for being pronoted to the higher
posts of Deputy General Manager and General Manager (T).

On behal f of the superseded officers it was contended
that the appell ant did not answer the requirement of both
the educational qualification and experience to be pronoted
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as Chief Mning Engineer as well as Deputy General Manager
and | ater General Manager (T) and hence he was a usurper and
was not entitled to the protection of this Court, and that
once the Court held that the initial entry of the candidate
was in violation of the pronotional criteria, his entry mnust
be treated as void and unl ess the DPC reconsidered his case
for pronotion along with others his entry in the cadre could
not be regularised on a deeming fiction; that no such case
was put up before the H gh Court and, therefore, this Court
should not permit it to be placed for the first tinme in
proceedi ngs under Article 136 of the Constitution and that
Article 136 jurisdiction nmust be exercised sparingly.

Di sposi ng of the appeals, this Court,

HELD : 1.1 Under the rule position as it existed at the
date of +the appellant’s pronotion to the post of Chief
M ni ng Engineer, i.e. on 19/21st April, 1980, the appellant
was not eligible for ~appointnent to the said post by
pr onot ion. However, ~ on the change brought about in the
rel evant ‘entry by the order of 22nd January, 1982 with
effect from 17th Cctober, 1981, the appellant becane
eligible for ~pronotion and even if his placenent in the
cadre of Chief Engineer is reckoned fromthat date he was

803
clearly eligible for upward pronoti on. [815 E]

1.2 The appellant’s pronoti on nmade under the order of
19th April, 1980 was sought to be undone only after his
promotion to the higher post. There is no charm in
directing the reversion of the appellant for a short period
from21lst April, 1980 to 16th October, 1981 when it is found
that under the revised or nodified criteria he was eligible
for appointnent as Chief Mning Engineer on 17th  Cctober,
1981. He was placed junior to others-and even if. he is
consi dered as pronoted with effect from17th Cctober, 1981
he would continue to rank junior. ~He was selected for the
hi gher post on nerit though he was junior to others.
Therefore, it is not a case where he had received weightage
because he was shown seni or when the DPC selected 'him for
the higher post. He has served on the pronotion  post of
Deputy General Manager (T) since. July, 1983. I'n the
circunstances, it would be harsh and shocking to revert him
after so many years only on the ground that he nust seek re-
entry in the cadre of Chief Mning Engineer with effect from
17th Cctober, 1981, when he acquired eligibility on the
nodi fication of the relevant entry in the annexure to the
Rul es.

[816A- D]

2.1 Schedule | appended to the Recruitnent and
Promotion Rules, 1977 of the Manganese Oe (lndia)  Ltd.
indicates the posts in the Mning Engineering Cadre of  the
conpany carrying a scale of pay of Rs. 500-800 and above.
The post of Chief Mning Engineer in the pay scale  of Rs.
1800-2500 is a cent per cent pronotion post and is to be
filled in by selection. The educational qualifications and
experience set out in Colum?7, which is nmeant for direct
recruitment are (1) degree or equivalent diploma in Mning
from a recognised University or Institute, (2) Ist ddass
M ne Manager’s Certificate of conmpetency under Metalliferous
M nes Regul ations, and (3) at |least 15 year’s experience of
which 7 years in a responsible position in an underground
M ne such as Senior M ning Engi neer or Deputy Planning and

Desi gn Engineer. In Colum 8 neant for indicating the grade
from which pronotion wll be nade it 1is stated "Senior
M ni ng Engi neer." Thus, a Senior M ning Engineer or a Mne

Engi neer could be pronoted as Chief M ning Engineer. [811D
F-H, 812A]
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2.2 The qualification and experience set out in Colum
7 being for direct recruitnment would not ordinarily, apply
where the post is required to be filled by pronotion by
selection. Rule 7 makes this position clear. It

804
in no uncertain terms says that educational qualifications
should not be insisted upon in deciding the pronotion of a
departnental candidate provided he possesses twice the
experience stipulated for a qualified candi date. [812B]

2.3 On aplainreading of Rule 7 with the instance
guoted therein it is clear that if a Senior Mning Engineer
or a Mne Mnagers does not possess the educati ona
qualifications set out in Colum 7 for direct recruitment as
Chief M ning Engineer, he must have double the experience
requi rement set out in that colum to be eligible for
promotion to the higher post. |In other words, going by
direction in Rule 7, a Senior Mning Engi neer/M ne Manager
who does not possess the educational qualification for entry
into the Chief Mning Engineer’s Cadre, nust show that he
possessed experience of thirty years in the departnent.
[812F- G

2.4 Indisputably, ~the appellant who had joined the
service in 1966 had not put-in thirty years of service when
he was pronoted as Chi ef ‘M ning Engi neer. . However, certain
nodi fication were/ nmade in the Annexure attached to the
Recruitment and Promotion Rules, with effect from 17th
October, 1981 vide office order of 22.1.1982. Colum 8 of
the nodified entry reads as Senior Mning Engineer with (a)
Degree in Mning of \a recognised University/lnstitute or
equivalent, (b) Ist Class Mne  Mnager’s Certificate of
conpetency under Metalliferous Mnes Regulations. (UR) and
(c) 3 years service in conpany in the scale of Rs. 1500-
2000. Thus, wunder the nodified entry the eligibility
criteria for direct recruits remains the sanme except for a
slight change in the experience criterion, viz., t he
requi renment of experience of 7 years in a responsible
position in an underground m ne has been dispensed wth.
The significant change, however, brought about in Colum 8
is to state the educational/experience qualifications for
pronoti on separately. The experience criterion for
pronoti on under the nodified entry is reduced to three years
service in the conmpany in a post carrying a scale of Rs.
1500- 2000. Therefore, wunder the revised entry a ~Senior
M ni ng Engi neer possessing the educational qualification  at
(a) and (b) and experience of three years service in the
conpany on a post carrying a scale of Rs. 1500-2000 becane
eligible for pronotion to the post of Chief Mning Engineer
Under Rule 7 (a) of the Recruitment and Pronotion Rules a
Seni or M ning Engi neer who does not possess the requisite
educati onal qual i fication, but possesses doubl e t he
prescri bed experience, i.e. experience of six years  service
in the conpany

805
on a post carrying a pay scale of Rs. 1500-2000, would  be
eligible for pronotion to the post of Chief M ning Engineer
[812G, 814D H, 815A- B]

Nar ender Chadha & Ors. v. Union of India & Os., [1986]
2 SCC 157 and Ujagar Singh & Anr. etc.etc. v. State (Delhi
Admi ni stration) etc. etc., [1979] 4 SCC 530, referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : G vil Appeal Nos. 2933-
34 and 2942-43 of 1992.
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From t he Judgnent and Order dated 18.7.89 & 30.1.90 of
the Bonbay Hi gh Court in WP.No. 2681/84 & C. A No. 2259 of
1989.

K. K. Venugopal, Ashok H Desai, V.A. Bobde and R K
Jain, P. Sreedhran Nair, T.G N Nair, S Sukumaran and P.N
M sra for the appearing parties.

The Judgrment of the Court was delivered by

AHVADI , J. Special leave in all the matters granted.

The appel l ant, D.K. Sahni, began his service career in
1966 as an Assistant Mning Engineer and rose to the
position of Chief Mning Engineer on his promption to that
post in 1980. The Board of Directors of the Conpany at its
143rd neeting on 22nd March, 1983 resolved to upgrade three
posts of Chief Mning Engineers to the Ilevel of Deputy
CGeneral Managers. At that point of time anobngst the Chief
M ni ng Engi neers of the Conpany, the appellant in the order
of seniority ranked after (1) A H  Dharmadhi kari (2) S.
Kumar (3) G N Msraand (4) T.N. Prasad. A high powered
Departnental Pronmpotion Commttee (DPC) was appointed to
sel ect ' candi dates from anongst Chief Mning Engineers for
pl acenent -in the upgraded posts of Deputy General WManagers.
Thi s Committee intervi ewed candidates and nmade its
sel ection. Meanwhile A H Dharnadhi kari was pronoted to the
post of Deputy General Manager in the vacancy arising on the
dem se of K V.P. Singh. Pursuant to the selection nmade by
the DPC the appellant was pronoted and appoi nted as Deputy
General Manager in preference to his seniors. S. Kumar and
others, therefore, filed a Wit Petition No. 2533 of 1983
chal l engi ng the appointment of the appellant.’ ‘However, in
the neantine S Kumar was pronoted in due course as Deputy
General WManager whereupon he withdrew the Wit Petition
The other two, G N Msra and T.N. Prasad represented to the

806

Board pointing out that the appellant did not possess the
requi site educational qualification for appointnment as Chief
M ni ng Engi neer and consequently he could not be pronoted to
the next higher post of Deputy GCeneral Manager. That
representation was rejected on the ground that the post of
the Deputy GCeneral Manager being an ex-cadre  post, the
guestion of the appellant possessing the requisite
educational qualification did not arise. Thereupon G N
Msra filed another Wit Petition No. 2681 of 1984 under
Article 226 of the Constitution challenging the appellant’s
appoi nt nent . In that petition although the appellant was
i npl eaded as a co-respondent along wth the Managi ng
Director and Chairman of the conmpany he did not choose to
enter an appearance, presunmably because the conpany was
expected to defend its action. Pending the hearing and
di sposal of the petition the conpany decided to restructure
the Personal & Technical departnment of the conpany. ~ A sub-
commttee was entrusted the task to undertake this  exercise
and select candidates fromanongst the officers of the
conpany to occupy higher posts that nmay be creat ed.
Accordingly one Pillai was appointed as General Manager (P)
while the appellant was sel ected and appointed as Genera
Manager (T). The Wit Petition No. 2681 of 1984 was
all owed by a Division Bench of the H gh Court on 18th July,
1989.

The High Court in its inmpugned judgnent points out that
the post of the Chief M ning Engi neer was a pronotion post
to be filled in by selection. The mninum educationa
qualification for entry into the said pronotional post was
(i) a degree or equivalent diploma in nmining from a
recogni sed university or institute and (ii) First Cass Mne
Manager’s certificate of conpetency wunder Metalliferous
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M nes Regulations. 1In addition the candidate was required
to have at least 15 years experience of which 7 years in a
responsi ble position in an underground mnine e.g. Senior
M ni ng Engi neer, Deputy Production Mnager of Deput y
Pl anni ng and Desi gni ng Engi neer. The Hi gh Court found that
the appell ant possessed the required certificate as well as
experience but did not possess the educational qualification
for entry into the pronotional cadre of Chief Mning
Engi neers. The High Court rejected the managenent’ s
contention that the appellant was qualified to be appointed
the Deputy General Manager because the only requirement for
that post was three years experience as Chief Mning
Engi neer which the appellant undoubtedly possessed. The
Hi gh court hel d:

"“"I'f person to be considered held a particul ar post,

his entit

807

llement ~to hold that post would also have to be

considered if holding that post nade him eligible

for being considered to the pronotional post of the

Deputy Ceneral Manager."

The H gh Court, “therefore, held that since the
appellant did not possess  the educational qualification
prescribed for the post of Chief Mning Engineer his entry
into that cadre was not |egal and consequently his further
pronmotions to the post of Deputy General Manager and |ater
General Manager (T) were legally unsustainable. The Hi gh
Court also brushed aside the subnission that since the
appel l ant’ s appoi ntnent as Chi ef M ni ng Engi neer had never
been challenged during the entire tenure inthat office it
should not be permtted to be challenged belatedly by
pointing out that in the cadre of Chief ‘M ning Engineers the
appellant was junior to M. GN Msra and others and,
therefore, there was no need for them to challenge his
appoi nt nent as such but now that their seniority and career
advancenent stand jeopardi sed, they have a cause of action
and are, therefore, entitled to challenge the sane. Lastly
the Hi gh Court held that since the appellant did not hold a
diploma in Mning with a pass which was equivalent to a
degree as per Schedule I he was not eligible for the post of
Chi ef M ning Engi neer and hence the exenption stated to have
been granted by the Institute of Engineers (India) is of no
consequence what so ever. On this line of reasoning the H gh
Court allowed the Wit Petition and quashed the appoi ntnent
of the appellant before us as Deputy General Manager and
General Manager (T) and directed the authorities to pursue a
fresh process of selection in accordance wth the rules
franed on 6/12th COctober, 1983. The rule was nmade absolute
accordi ngly.

Wen the appellant before us learnt of the adverse
order against him he filed a Gvil Application No: 2259 of
1989 in the said proceedings praying for a re-hearing on the
ground that he had not been served with the notice of the
Wit Petition and, therefore, had no opportunity to defend
hi nmsel f. The notice of the Wit Petition had been
admttedly served on the Despatch Clerk in the Ofice of
Manganese Ore (India) Ltd. The appellant contended (i) the
sai d Despatch Cerk had no authority to accept the notice on
his behalf and (ii) he had in any case failed to forward it
to him The High Court rejected this stand taken by the
present appellant and held that the appellant was aware of
the service of the notice to the Despatch Clerk and was in
full know of the pendency of the Wit Petition and had in
fact spoken about it to his colleagues. W have perused the
order of the
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Hi gh Court on the said application and we are in conplete
agreement with the Hi gh Court on the viewit had taken and
the consequential order it passed rejecting the application
It is unfortunate that the present appellant nmade certain
i naccurate and untenable avernents in the application to
secure a rehearing.

M. K K Venugopal, while assailing the H gh Court’s
order dated 18th July, 1989, submitted that under Rule 7 of
the Recruitnment and Pronotion Rules, 1977, it is nade clear
that the educational qualifications shall not be insisted
upon in deciding the pronotion of a departnmental candidate
if he possesses twice the experience stipulated for a
qualified candidate. According to the said rule, counse
submtted, all that the appellant was required to show was
that he had the requisite experience for entry by pronotion
into the higher post. So when the appellant was pronoted as
Chief /Mning Engineer, he had nerely to possess ‘twice the
experience stipulated for a qualified candidate’ and nothing
nore. Simlarly for entry into the cadre of Deputy GCenera
Manager also he had nerely to showthat he satisfied the
experience criterion and was not required to show that he
possessed the educational qualification prescribed f or
direct recruits. These rules were brought into force we.f.
5th June, 1978. |In the alternative he invited our attention
to a letter dated 26/27 Novenber, 1976 of the Institution of
Engi neers (India), Calcutta, whereinit is stated that the
Council of the Institution had decided that persons who have
passed First Cass Mne Manager’s Certificate  Exam nation
and possess atleast five years experience in a responsible
position as an Engineer after passing the certificate
exam nation shall be eligible to apply for~ admission to
corporate Menbership of the Institution. It further ' states
that after assessnent of the qualification and experience of
Shri D. K. Sahni (the appell ant before us) by the Equival ence
Conmittee of the Institution, Shri® Sahni was elected as
Associ at e Menber of the Institution by granting him
exenption from passing Sections A and B exam nations /which
was otherwise essential to secure such nmenbership. The
letter then states that passing of Sections A and B
exam nations of the Institution in any branch of engi neering
is recognised by the Govt. of India as equivalent to passing
a degree exam nation in engineering in that branch for the
purposes of recruitnment to superior posts and services.
This letter which was received by the ~Chief  Personne
Manager of the Conmpany was forwarded to the appellant by the
letter dated 6/7th Decenber, 1976. VWhile forwarding the
same Shri A.P. Pillai stated:

809
“In view of what has been stated in this letter, we
shal |l be treating your certificate as equivalent to
degree. "

and advi sed the appellant to submt a form
application to the Mnistry of Education, Govt. of India,
New Delhi, requesting to extend recognition to the said
equi val ence. The M nistry of Education and Social Welfare
by their comunication No. F.RED. O - 11023/4/77/7-7 dated
9th June, 1977 clarified that equival ence was granted to
only those who had actually passed Sections A and B
exam nation and not to those who had secured the Association
Menbership by securing exenption from passing the said
exam nati on. But by a subsequent office order No. 6(1)
dat ed 22nd January, 1982 the Board of Directors nade certain
nodi fications in the Annexure to the Recruitnent and
Pronot i on Rules pertaining to qual i fication/experience
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prescribed for various posts in Mning and Geol ogi cal cadres
which were brought into force from 17th October, 1981
According to the said order the qualification for the post
of Chief M ning Engineer (Production/Planning) was nodified
to include First Cass Mne Mnager’'s certificate as
sufficient educational qualification and the experience
requirenent was specified as three years service in the
conpany in the scale of Rs. 1500-2000. By a further Ofice
O der No. 20/ OFFR/ CPM 83-84 dated 1/12th Cctober, 1983 the
Board of Directors approved the qualifications/experience
for the post of Deputy General Manager (T) as annexure to

the Recruitment and Pronotion Rules of the conpany. The
m ni mum educati onal qualification and experience prescribed
her eunder is (i) Degreelequivalent Diplom in M ni ng

Di scipline froma recognised Institute/University (ii) First
d ass M ne Manager’s certificate of conpetence under
MMR (UR) and (iii) 18 years experience. M. Venugopal,
therefore, submtted that once the appellant was shown to
possess the certificate and the prescribed experience he was
eligible to be considered for pronpbtion as Deputy GCenera
Manager regardless of whether or not he held the position of
a Chief Mning Engineer. Lastly he subnmitted that in any
case the appellant cannot be asked to revert since he had
hel d the post since quite sone time now.  In support of this
contention he invited our attention to the observation in
paragraph 26 of the decision in Narender Chadha & O's. V.
Union of India & Os., [1986] 2 SCC 157 which reads as
under :
"We are inforned that some of the promptees and
direct recruits who are governed by this decision
have been pronoted to higher grades. If as a
result of the preparation of the seniority
810
[ist in accordance with the decision and the review
of the pronotions nmade to hi gher grades any of them
is likely to be reverted such officer shall not be
reverted. He shall be continued in the higher post
whi ch he is now hol ding by creating a supernunerary
post, if necessary to accommopdate him H's further
promoti on shall however be given to himwhen it be
cones due as per the new seniority list to be
prepared pursuant to this decision."

M. Ashok Desai for the managenent generally supported
the sub-mssions of M. Venugopal and said that under Rule
7(c) and (d) the power to relax the m ni mumexperience or to
resort to direct recruitment was reserved to the mnanagenent
and hence if the experience requirenent falls short it nust
be deemed to have been rel axed.

M. R K. Jain, the | earned counsel for respondents Nos.
3 and 4 i.e. GN Msra and A H  Dharnadhi kari, subnitted
that this was not a fit case for exercise of power ' under
Article 136 of the Constitution and in any case the High
Court had, in the facts and circunstances of the case, taken
a correct view on a proper appreciation of the relevant
rul es and hence no interference was called for. In support
of this contention he placed reliance on the observations of
this Court in Uagar Singh & Anr. etc v. State (Del h
Admi ni stration), etc. etc., (1979] 4 SCC 530 which run thus:

"It is time that it was realised that t he
jurisdiction of this Court to grant special |eave
to appeal can be invoked in very exceptiona
circunstances. A question of |aw of general public
i mportance or a decision which shocks t he
conscience of the Court are sonme of the prine
requisites for the grant of special |eave."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

On the nerits of the case he supported the view of the
High Court and subnmitted that the appellant did not answer
the requirenment of both the educational qualification and
experience to be pronoted as Chief Mning Engi neer as well
as Deputy General Manager and | ater General Manager (T) and
hence he was a usurper and was, therefore, not entitled to
the protection of this Court. M. Jain, therefore
submitted that there is no nerit in the present proceedings
and the sanme deserves to the dismissed with costs.

811

From the narration of the facts it becomes clear that
the appellant joined service as an Assistant M ning Engi neer
in 1966 and was appoi nted M ne Manager in 1970. A decade
later on 21st April, 1980 he was pronpoted as Chief M ning
Engi neer . The Recruitnment and Pronotion Rules, 1977 had
come into force with effect from1978. These rules were
made applicable to-all posts in the conpany except those to
be filled in by the Central Governnent. The node of
recruitment provided in Rule 4 was (a) direct recruitnent
from (i) open market (ii) from anobngst persons in the enploy
of the Central/State Governnments, Covernment Industria
undertakings, local and other authorities and (iii) from
deput ati oni sts serving the conpany (b) pronoti on of
enpl oyees at the Head O fice/Projects of the company and (c)
by borrowing frompool officers fromthe CSIR and Mnistry
of Labour and Enploynent. Rule 5 provides the procedure for
direct recruitnment and Rule 6 provides the procedure to fil
in the vacancy by deputation/appointrment of  enpl oyees of
government and public sector undertakings. Rule 7 deals
with the nopde of appointnment by pronotion. Schedul e |
appended to the Rules indicates the posts in- the Mning
Engi neering cadre of the conpany carrying a scale of pay of
Rs. 500- 800 and above. Against each post shown in colum 2
the nethod of recruitment is indicated in colum 4. Wher e
the recruitnment is by direct selection as well as pronotion
the percentages have been indicated therein, the criterion
is set out in the next columm 5.and the age limt is stated
in colum 6. Then cones colum 7 which prescribes the
“m ni mum educational qualification and experience required
for direct recruitment’. Columm 8 indicates the grades from
which promotion will be made. Columm 9 provides for the
conposition of the D.P.C. The post of Chief Mning Engineer
is shown at serial No. 4 in the pay-scale of Rs. 1800-2250.
It is a cent percent pronption post and is to be filled in
by selection. The educational qualifications and experience
set out in colum 7 which is neant for direct recruitnent is
as under:

"1. Degree or equivalent Diploma in Mning from a
recogni sed University or Institute.
2. 1st Cass Mne Mnager’s Certificate of
Conpet ency under Metalliferous M nes Regulations.
3. Atleast 15 years experience of which 7 years in
a responsi ble position in an Underground M ne  such
as Sr. M ning Engineer

812
or Deputy Pl anning and Desi gn Engi neer."

In colum 8 neant for indicating the grade from which
pronmotion  will be nmade it is st at ed " Sr. M ni ng
Engi neer/ M ne Manager". It will thus be seen that a Senior
M ni ng Engi neer or a M ne Manager could be pronmoted as Chi ef
M ning Engineer. The qualification and experience set out
in colum 7 being for direct recruitnent would not
ordinarily apply where the post is required to be filled by
promotion by selection. Rule 7 of the 1977 Rul es makes the
position <clear. It in no uncertain terns says °‘educationa
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qualifications shall not be insisted upon in deciding the
pronmoti on of a departnent candidate provided he possess
twice the experience stipulated for a qualified candidate.’
And illustration is then provided as under
"For instance an Ofice Superintendent who is not a
gr aduat e nor he has a diploma in Per sonne
Managenent shall be considered for pronotion as
Asstt. Personnel Oficer only if he has worked for
6 years as O fice Superintendent."
In Schedule | appended to the Rules the post of
Assi stant Personnel Oficer is shown at serial No.18. In
colum 7 the educational qualification set out is a degree
of a recognised university or a diploma in one of the
disciplines indicated therein. So far as the experience
criterion is concerned it is stated as three years. Now an
of fice Superintendent who does not possess the educationa
qualification of a degree or diplom nust have atleast six
years experience to-  qualify for pronmotion as Assistant
Personnel -~ O ficer. This nuch seens to be clear on a plain
reading. ‘of - Rule 7 wth the instance quoted therein
Therefore, if a Senior Mning Engineer or a Mne Mnager
does not possess the educational qualifications set out in
colum 7 for direct recruitment as Chief M ning Engi neer, he
must have doubl e the experience requirenent set out in that
colum to be eligible for pronotion to the higher post. In
other words going by the illustration in Rule 7 extracted
earlier a Senior Mning Engi neer/M ne Manager who does not
possess the educational qualification for entry into the
Chief M ning Engineer’s cadre nust show that ' he possessed
experience of thirty years in the departnent. I ndi sput abl y
the appell ant who had joined service in 1966 had not put in
thirty years of service when he was pronoted as Chief M ning
Engi neer in 1980.
Realising this difficulty M. Venugopal fell back on
Rul e 7(c) which
813
reads as under:
"No enployee shall ordinarily be promoted from a
| ower post to higher post unless he has served in
the |lower post for mninumperiod of three years.
The appropriate Departmental Pronotion Committee,
may, however, in special cases and for reasons to
be recorded in witing, reduce the period of = three
years nentioned above."
In our viewthis rule has no application. It |ays down
a rule of general application that an enployee  seeking
promotion to the next higher grade must have served for
atleast three years at the lower level unless (the D.P.C
reduces the said period. This sub-rule has to be read in
conjunction with sub-rule (a) of Rule 7. Read together they
convey that ordinarily enpl oyees who have not served in the

lower level for atleast three years will not be considered
for pronotion to the higher level unless the D.P.C. reduces
the requirenent. This rule applies to cases where no

experience criterion is prescribed or the criterion
prescribed is for less than three years but cannot apply to
cases where the criterion prescribed is higher. Mich |ess
would it apply to cases covered by sub-rule (a) which deals
with specific cases where the i ncunbent does not possess the
prescribed qualifications. Were educational qualification
is to be waived altogether, Rule 7(a) expects that the
i ncumbent nust possess twice the experience prescibed for
those with the required educati onal qual i fication
Therefore, reliance on Rule 7(c) is of no avail

It was, however, submitted that since the appellant had
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secured the First Cass Mne Manager's Certificate, he
possessed the requisite educational qualification and,

therefore, it was not necessary to possess double the
experi ence prescribed for those wthout the required
educational qualification. We have already pointed out

earlier that by the letter of 26/27th Novenber, 1976 the
Institution of Engineers (India) Calcutta had conveyed that
persons possessing such a certificate and having five years
experience in a responsible position as an engineer after
acquiring the certificate shall be eligible for adm ssions
to Menbership of the Institution. The Equival ence Conmittee
of the Institution had after evaluating the qualification
and experience of the appellant adnmtted him as Associate
Menmber after exenmpting him from passing the A & B
exam nations. True it is that on receipt of the said letter
it was communi cated to the appell ant

814
that his certificate will be treated as equivalent to a
degree. But at the sane tine the appellant was advised to
obtain ~a formal clearance fromthe Mnistry of Education
ext endi ng recognition to t he sai d equi val ence.

Unfortunately for the appellant the Mnistry clarified that
equi val ence could be granted only to those who had secured
the certificate after passing the A & B exam nations and not

i f exenpted from passing the sane. Ther ef or g, the
recognition for equival ence proposed to be granted by the
conpany could not ultinmately be granted. The Tribuna

rightly points out that ‘the equival ence which was good for
the purpose of Institution of Engineers (lndia) was not one
whi ch  was recogni sed by the Central Governnent’ and hence
the appellant could not be said to be possessing a D plom
equi val ent to a degree to answer t he educati ona
qualifications prescribed by the Rules. This approach of
the Tribunal is, therefore, unassail abl e.

W my nowturn to office order No. 6(1) dated 22nd
January, 1982 whereby the Board  of Directors approved
certain nodifications in the Annexure attached’ to the
Recruitnent and Pronotion Rules. These changes were nmade
effective from 17th October, 1981.  Columm 8 of the nodified
entry reads as under

"Sr. Mning Engineer with

(a) Degr ee in M ni ng of a recogni sed
University/lnstitute or equivalent.

(b) Ist Cass Mne Manager's Certificate of
conpetency under Metalliferous Mnes ~Regulations
(UR).

(c) 3 years service in the conmpany in the scale of
Rs. 1500-2000.

Under the nodified entry the eligibility criteria for
direct recruits remains the sane except for a slight change
in the experience criterion, viz., the requirenent of
experience of 7 vyears in a responsible position in an
underground nine has been dispensed with. The significant
change, however brought about in colum 8 is to state the
educati onal / experi ence qualifications for pronotion
separately. The experience criteria for pronotion under the
nodified entry is reduced to three years service in t he
conpany in a post carrying a scale of Rs. 1500-2000.
Therefore, under the revised entry a Senior Mning Engineer
possessi ng the educational qualification at (a) and (b) and
experience of three years service in the

815
conpany on a post carrying a scale of Rs. 1500-2000 becane
eligible for pronotion to the post of Chief M ning Engineer
Now, if Rule 7(a) of the Recruitment and Pronotion Rules is
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i nvoked a Senior M ning Engi neer who does not possess the
requi site educational qualification but possesses double the
prescri bed experience, i.e. experience of six years service
in the conpany on a post carrying a pay scale of Rs. 1500-
2000, would be eligible for pronmotion to the post of Chief
M ning Engineer. The subm ssion of M. Venugopal was that
even if it is assumed that the appellant was not qualified
to be pronmpted to the post of the Chief Mning Engineer on
19/ 21st  April 1980, he at any rate becane eligible for
pronmotion on the nodification of the relevant entry in the
Annexure extracted earlier with effect from 17th Cctober,
1981 and even if his pronmotion is regularised or deemed to
have been regul ari sed by the conpany fromthe said date, he
was entitled to be considered for further pronotion in the
cadre of Deputy General Manager and |later General rmanager
(T) of the conpany- M~ “Ashok Desai for the conpany
supported this line of reasoning and contended that as far
as the conpany is concerned, it always treated the appell ant
as eligible for being pronoted to the hi gher posts of Deputy

CGener al Manager~ and General Manager (T). There is
consi derable force in this submission. The Tribunal’'s order
does not deal wth this aspect of the nmatter. We have

agreed with the Tribunal that under the rule position as it
exi sted at the date of the appellant’s pronotion to the post
of Chief Mning Engineer, i.e. on 19/21st April, 1980, the
appel | ant was not eligible for appointnent to the said post
by pronotion. However, on the change brought about in the
relevant entry by ‘the order of 22nd January, 1981 with
effect from 17th October, 1981, the appellant becane
eligible for promotion and even if his placenment in the
cadre of Chief Mning Engineer is reckoned fromthe date he
was clearly eligible for upward pronotion. But, submitted
M. Jain, once the Court holds that the initial entry of the
candi date was in violation of the pronotional criteria, his
entry must be treated as void and unl ess the DPC reconsi ders
his case for pronotion along with others his entry in the
cadre cannot be regul arised on.a'deenming fiction. 'He also
submitted that no such case was put up before the H gh Court
and, therefore, this Court should not pernit it to be placed
for the first time in proceedi ngs under Article 136 of the
Constitution. According to himthe Article 136 jurisdiction
must be exercised sparingly and in support he invited  our
attention the observations (extracted earlier) from this
Court’s decision in Uagar Singh's case. We_are not
i mpressed by this
816

approach. In the first place it nust be renmenbered that the
appel l ant’s pronoti on made under the order of « 19th April
1980 was sought to be undone only after his pronotion to the
hi gher post. Secondly there is no charmin directing the
reversion of the appellant for a short period from 21st
April, 1980 to 16th Cctober, 1981 when we find that | under
the revised or nodified criteria he was eligible for
appoi ntnent as Chief M ning Engi neer on 17th Cct ober, 1981
He was placed junior to others and even if he is considered
as pronoted with effect from 17th October, 1981 he would
continue to rank junior. He was selected for the higher
post on nerit though he was junior to others. Therefore, it
is not a case where he had recei ved wei ght age because he was
shown senior when the DPC sel ected himfor the higher post.
He has served on the pronotion post of Deputy Genera
Manager (T) since July, 1983. Wuld it not be harsh and
shocking to revert himafter so many years only on the
ground that he nust seek re-entry in the cadre of Chief
M ni ng Engineers with effect from 17th Cctober, 1981 when he
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acquired eligibility on the nodification of the relevant
entry in the annexure to the Rules. W think it would

result in gross injustice to the appellant. W are,
therefore, not inpressed by the technical objection raised
by M. Jain.

In the result the appeals insofar as they relate to the
i mpugned order of the H gh Court dated 18th July, 1989 are
allowed and the said order is hereby set aside and the
petition which gave rise to the same will stand disnissed
The appeals insofar as they are directed against the order
passed by the Hi gh Court in review dated 30th January, 1990
shall stand disnmissed on the setting aside of the order
dated 18th July, 1989. 'There will be no order as to costs
t hroughout .
N. P. V. Appeal s di sposed of.
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