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ACT:

G vil Services:

Gujarat Civil Services (Discipline & Appeal) Rules,
1971: Rules 7(3), 18 and 23-Mnisterial staff working in
Cvil Courts-Disciplinary proceedi ngs-Puni shnent i nmposed by
Di strict Judge-Review by Hi gh Court under its Administrative
jurisdiction-Enhancenent of punishment-Wether valid.

HEADNOTE
Di sciplinary proceedings were initiated against the
appel lants who were working in the Gvil Courts on the

charge that they falsely identified three persons before a
judicial Magistrate. Both the( appellants admitted the

charge against themand prayed for nercy. The  District
Judge inmposed the penalty of wthholding their /future
promotions with pernmanent effect. The High Court, in

exercise of its powers under Rule 23 of the CGujarat Cvil
Services (Discipline & Appeal) Rules, 1971, enhanced the
penalty to that of renmpbval from service

The appellants challenged their renoval from service,
by filing a Wit Petition before the H gh Court.” The  Hi gh
Court held that under Article 235 of the Constitution of
India, the constitutional control of H gh Court extended to
the mnisterial officers and servants on the establishnment
of sub-ordinate courts also. Thus, the renoval of  the
appel l ants from service was upheld. Being aggri eved agai nst
the said judgment of the Hgh Court, the appel | ant s
preferred the present appeal by special |eave.

Di sm ssing the appeal, this Court,

HELD: 1. The High Court was within its jurisdiction on
the administrative side to enhance the punishnent of the
appel lants in exercise of its powers under rule 23 of the
Gujarat Cvil Services (Discipline & Appeal) Rules, 1971

2.1. The District Judge, being the Head of office and
t he appointing authority of the appellants, was t he
di sciplinary authority under Rule

776
7(3). The District Judge inposed the punishnment of stoppage
of pronotion on permanent basis. Reading rules 18(1) and
18(2) together it is obvious that an order inmposing the
penalty of stoppage of promotion is appealable and the
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appeal lies before an officer immediately superior to the
officer who nmade the order. In this case the order having

been nade by the District Judge, the appeal would lie to an
of ficer/authority inmediately superior to the District
Judge. The District Judge is under t he
adm nistrative control of the High Court. Therefore, the
Hgh Court is the imediate superior authority to the
District Judge and the appeal against the order of the
District Judge in this case would lie to the Hi gh Court.

2.2 Rule 23 enpowers the appellate authority to
exercise the power of review It is, thus, clear that the
Hi gh Court being the appelate authority had the power to
review the order of the District Judge. Adm ttedly, the
High Court passed th order enhancing the punishnent in
exercise of its powers under rule 23 of the Rules.

State of CGujarat v. R C. Mashruvala, [1977] 2 SCC 12
and The State of Wst Bengal-v. Nripendra Nath Bagchi
[1966] 1 SCR 771, relied on.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 2107 of
1977.

From the Judgnent and Order dated 4.5.1977 of the
Gujarat H gh Court in Special G vil Application No. 2265 of
1974.

S. K. Dhol akia'and P.C. Kapur for the Appellants.

Ani p Scht hey and Ms. Rashm Dhari wal f or t he
Respondent s.

The Judgrment of the Court was delivered by

KULDIP SINGH, J. R M Curjar and D.N. Jadhav were
working as junior <clerks inthe Cvil Courts wunder the
admi ni strative control of District Judge, Broach, GCujarat.
Di sci plinary proceedings were initiated against themon the
charge that they falsely identified three persons before a
Judicial nmmgistrate. At the enquiry both of them /‘admtted
the charge and prayed for nercy. - The District Judge by the
order dated June 5, 1974 inposed the penalty of wthholding
their future pronotions with permanent effect. The Hi gh
Court in exercise of its powers under rule 23 of

777

the Gujarat Civil Services (Discipline & Appeal) Rules, 1971
(the Rul es) enhanced the penalty and inposed the puni shnent
of renmoval fromservice. It is not disputed that the  Hi gh
Court enhanced the penalty after affording opportunity to
the two officials in accordance with law. Qurjar and Jadhav
challenged the order of their renoval by way ' of a wit
petition under Article 226 of the Constitution of ~ India
before the H gh Court. The |learned single Judge /after
considering the rel evant provisions including the historica
background of various constitutional refornms appears to have
been of the viewthat the source of power to pass the
i mpugned order lay in the constitutional control of the High
Court under Article 235. However, the difficulty which cane
in the way of the |learned single Judge to hold so was on
account of the judgnment of a Division Bench in Ranmesh C
Mashruvala v. State, (16 GL.R 277) wherein the Division
Bench had given a restricted interpretation to Article 235
and had confined its applicability to persons in the
judicial service of the State only. Accordingly, the
| earned single Judge, referred the following two questions
to be decided by a | arger Bench

"(1) \Whether the High Court on its administrative

side has jurisdiction to enhance the penal ty
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i nposed by the District Judge upon a nmenber of the
mnisterial staff of the subordinate Court in
exerci se of the powers of review conferred by rule
23 of the Gujarat Cvil Services (Discipline and
Appeal ) Rules, 19717

(2) Wether the control vested in the H gh Courts
under Article 235 of t he Constitution is
exercisable only over nenbers of the judicia
service of the State as defined in Article 236 (b)
or whether the ninisterial officers and servants on
the establishment of the subordinate courts are
also ultimtely subject to such control ?"

Wil e the reference was pending before the Full Bench
the decision in Mashruval a case was set aside by this Court
in State of Gujarat v. R C. Mashruvala, [1977] 2 SCC 12 and
it was held that the Registrar of the Snall causes Court was
judicial officer in thejudicial service of the State and
came within the scope-and intend of Articles 235 and 236 of
the Consti'tution of India.

778

The Full-Bench of the H gh Court speaking through the
Acting Chief Justice primarily dealt with question No. 2 and
came to the conclusion that the "control" under Article 235
of the Constitution of India extends to the mnministeria
officers and servants on the establishment of t he

subor di nat e Courts al so. The second guestion was,
accordingly, answered against the petitioners. On the
interpretation of  Article 235 and the rules the first
guestion was also decided against the petitioners. Thi s

appeal by way of special |eave i's against the judgment of
the Full Bench of the H-gh Court.

Fromthe judgnent of the Full Bench it transpires that
though the Bench entered into | engthy discussion on the
interpretation of the constitutional provisions contained in
chapter VI of the Constitution it did not elaborately dea
with the relevant rules which havea direct bearing on the
first question. We, therefore, ‘consider it desirable at
this stage, to first deal with the relevant provisions of
the Qujarat Civil Service (Discipline and Appeal) Rules,
1971. The relevant rules are extracted hereunder

Rul es 7,18,21 and 23 of the Rules are as under

(3) Wthout prejudice to the provisions of sub-rul es

(1) and (2), Heads of Departments and Heads of O fices

may i npose any of the penalties nmentioned in rule 6
upon any Government servant of subordinate or
inferior service serving under them whomthey  have
power to appoint.
(4)............
18. Orders agai nst which appeal lies - (1) Subject
to the provisions of rule 22, a Government sServant
may prefer an appeal against all or any of the
foll owi ng orders, nanely: -
(i) an order of suspension nade or denmand to have
been made under rule 5.
(ii) an order inposing any of the penal ties
specified in rule 6 whether nmade by the
Di sciplinary Authority or by any appellate

779
or review ng authority.
(iii) an order enhancing any penalty, inposed under
rule 6.

R

(d) has the effect of his non-pronotion to a higher
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post, or

18(2) An appeal referred to in sub-rule (1) shal
lie to an officer imediately superior to the
of ficer who nade the order

(2) In the case of an appeal against an order
i mposi ng any of the penalties specified in rule 6,
or enhancing any penalty inposed under the said
rule, the appellate authority shall consider

(d) whether the penalty inmposed is excessive,
adequate or inadequate, and, after consultation

with the Conmssion, if such consultation is
necessary in the case, pass orders-

(i) setting asi de, reducing, confirmng or
enhanci ng-the penalty, or

(). ot

Provided that -

().

(ii) —on order for enhancing the penalty shall be

passed unl ess the appellant is given an opportunity
of making any representati on which he may wish to
make agai nst such enhanced penalty, and
23. Review of orders in disciplinary cases. The
authority to
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whi ch an appeal against an order imnposing any of
the penalties specifiedinrule 6 lies may, of its
own notion or otherwise, call for the record of any
proceedi ng under these rules and review any order
passed in such a case and, nmay after consultation
with the Conmi ssion where such consultation is
necessary, pass such order as it deens fit as if
the Governnent servant had preferred an appea
agai nst such order:
Provided that no action under this rule ‘shall be
taken after the expiry of a period of nore than six
nonths fromthe date of such order."

The District Judge, being the Head of office and the
appoi nting authority of the appellants, was the disciplinary
authority under rule 7(3) of the Rules. The District Judge
i nposed t he puni shnent of stoppage of pronotion on pernmanent
basis. Reading rule 18(1) and 18(2) of the Rul es-together it
i s obvious that an order inposing the penalty of stoppage of
promotion is appealable and the appeal l|ies “before an
officer immediately superior to the officer who made the
order. In this case the order having been nade by the
District Judge, the appeal would lie to an officer/authority
i mediately superior to the district judge. The - district
judge is under the administrative control of the H gh Court.
The nature and extent of control which vests in the  Hi gh
Court under Article 235 of the Constitution of |India has
been authoritatively determned by this Court in The State
of West Bengal v. Nripendra Nath Bagchi, [1966] 1 SCR 771
Therefore, undisputably, the High Court is the immediate
superior authority to the district judge and the appea
against the order of the district judge in this case would
lie to the High Court. Rule 23 of the Rules enpowers the
appel l ate authority to exercise the power of review It is,
thus, clear on the plain reading or the Rules that the High
Court being the appellate authority had the power to review
the order of the District Judge. Admittedly, the H gh Court
passed the order enhancing the punishment in exercise of its
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powers under rule 23 of the Rules. Therefore, we hold that
t he H gh Court was wthin its jurisdiction on t he
administrative side to enhance the punishnent of t he
appel lants in exercise of its powers under rule 23 of the
Rul es.

On the interpretation placed by us on the Rules, the
answer to the first question has to be in the affirmtive.
We are al so of the opinion that

781
the answer to the second question as rendered by the Ful
Bench of the High Court is unexceptionable and does not cal
for any interference. The appeal consequently fails and is
di sm ssed but with no order as to costs.
G N Appeal dism ssed.
782




