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ACT:

Uttar Pradesh Miunicipalities Act, 1916-Sections 87-A
47-A and 43(2)-Power  of recall of elected President of
Muni ci pal Board- No- confidence vote by Board, whether valid-
Hel d, renoval by an elected Board of a President elected by
entire electorate is recall by electorate ‘itself, hence
valid-Court wll not interfere in matters of policy unless
it is vitiated by mala fides or extraneous considerations.

Interpretation of statutes-External aid-Evolution of a
provision-Not to be resorted to when the words of a statute
are plain-UP. Minicipalities Act, 1916-Sections 47-A and
87- A

HEADNOTE:

The appellant was directly elected as President of the
Rae Bareilly City Minicipal Board, having a —population of
|l ess than 1 | akh, in Novenber 1988. On March 28, 1990, the
Board passed a no- confidence notion against him under
Section 87-A of the U P. Municipalities Act, 1916. He was
thereafter required to demt office under Section 47-A  of
the Act.

The appel | ant assail ed the no-confidence motion in the
Al | ahabad Hi gh Court as violative of the denmpbcratic concept
of renpoval or recall. He contended that since he had . been
directly elected by the electorate, he could not be renoved
by the Board which was a snaller and different body fromthe
one that elected him In 1949, the |egislature had  enacted
that a Chairman (now President) if re-elected after renoval
by a vote of confidence could not be renpved again by a vote
of no-confidence. He contended that the absence of  this
safeguard in Section 47-A as it stands now, the provision
was arbitrary and in the absence of clear |anguage it should
be held to be inapplicable to the president elected by the
el ectorate. He sought to draw a distinction between a
directly elected President and a President elected by the
Board. Finally, he challenged the reduction of period from
2 years to 1 year during which a no-confidence notion could
be tabl ed agai nst the President.

339
Di smi ssing the appeal, this Court,
HELD: 1. Electing representatives is a right created by
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statute; right to renove an elected representative too nust
stemfroma statute. [342 D]

N. C. Ponnuswarri V. returning Oficer, Namakka
Consti tuency & Os., [ 1952] S.C R 218; Aneri can
Jurisprudence 2nd edn. Vol.63 pp. 238, 770 & 771; Jyoti Basu
v. Debi Ghosal & Os., A l.R 1982 S.C. 983; Arun Kumar Bose
v. Mhd. Furkan Ansari & O's., A l.R 1983 S.C. 1311; Jack C
Plano/MIton Geen berg, Anerican Political D ctionary;
C.S. Strong, Modern Political Constitution (8th ed.); Roger
Scrutton, Dictionary of Political Through (1982); Rudol ph
Hei manson, Dictionary of Political Science, referred to.

2. How the right of recall should be initiated, what
should be the procedure, who should exercise it wthin
constitutionally permissible limts falls in the domain of
| egi sl ative power. [343 D

3. The provisions inthe UP. Minicipality Act, 1916
providing for the election of President, his qualification
resignation etc. are-consitutionally valid. The recall of
an elected representative therefore solong as it is in
accordance ~with the |aw cannot be assailed on abstract
noti ons of denocracy. [343

4. Vot e of no- confi'dence agai nst an el ect ed
representative is a _direct check flow ng from
accountability. Recal | of elected representative ensures
true, fair, honest ©~ and just representation of the

el ectorate. Therefore a provision in a statute for recall of
an elected representative has to be tested not on genera
and vague notions but on practical possibility and el ectora
feasibility of entrusting the power of recall to a body
which is representative in character and is capable of
projecting the views of the electorate. [345 B]

5.An elected representative is -accountable to the
el ectorate. That is the inherent philosophy in the policy
of recall. Wen a President who is elected by the ‘entire
el ectorate is renoved by such nenbers of the Board who have
al so been elected by the people, it is in fact renpval by
the electorate itself. Such provision neither violates the
spirit nor t he purpose of " recall of an el ect ed
representative. Rather it ensures renmoval by a responsible
body. [346 B]

340

Any arbitrary functioning by the President or disregard
of the statute or acting contrary to the interest of the
el ectorate could be known only to the Board. Therefore it
was not only proper but necessary to enpower the Board to
take action, if necessary. [347 (

6. The legislature’s power to enact Section 47-A is
derived from entry 5 of List Il of VII Schedule which is
couched in very wide terns. |n the absence of any chall enge
of legislative conpetence, the omssion of the proviso to
Section 47(5) is neither irrational nor arbitrary. [347 G

Whet her a President should be elected directly by the
people or by the Board was for the legislature to decide.
These are matters of policy which cannot be exam ned by the
court, so long as the policy is not vitiated by mala fides
or extraneous considerations. [348 B

7. Historical evolution' of a provision or reference to
what preceded an enactnment as an external aid should be
resorted to only when any doubt arises about the scope of
the section, and it nust not override the plain words of a
statute. [348 (]

R S. Nayak v. A R Antulay, [1984] 2 SCC 183; Reserve
Bank of India v. Peerless Gen. Finance & Investnment Co.
Ltd., [1987] 1 SCC 424 at 450; Tumahol e Bereng & Ors. v. The
King., AIl.R 1949 PC 172 at 176; Rupert Cross, Statutory
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Interpretation, P.129; Maxwell’'s Interpretation of Statutes
pp. 47, 64 & 65, referred to.

Nei t her Section 47-A nor Section 87-A on plain reading
suffer from such defect as nmay necessitate ascertaining
their intent and purpose fromthe sections as they earlier
stood. [348 F]

8. Section 87-A applies to the President which, under
Section 43, neans a President elected by the Board or by the
el ectorate. The Act does not nake any distinction between
the two Presidents, one elected by the Board and the other
by the electorate. [351 D

9. Section 87-A does not stand controlled by Section
47- A Section 87-A is a substantive provision authorising
the Board to initiate action against a President for |oss of
confidence, whereas Section 47-Ais a procedural section
coming into operation after conmunication to the President
of the decision of the Board. -~ Section 47-A has to be read
and construed so as to advance the purpose of Section 87-A
and not to frustrate

341
it. [352 G

10. The Proviso to Section 47-A cannot be so construed
as to nullify the operation of Section 47-A to a President
elected by the electorate. A Proviso or an Exception is
i ncapable of controlling the operation of the principa
cl ause. [354 F]

Jennings v. Kelly, [1939] 4 A E'L.R 464; Wst Derby
Union v. Metropolitan Life Assurance society, 1897 AC 647,
referred to.

11. Reduction of period during which _a no-confidence
notion could be tabled fromtwo years to one year is a
matter of |egislative policy which cannot be scanned by the
court. A legislature does not act on ext raneous
consi der ati on. But for lack of |egislative conpetence or
for being arbitrary, a legislative action cannot be struck
down on ground of nmala fide. . Mdreover this was not the
first tine that this amendnent was introduced. [355 C

JUDGVENT:

Shril ekha Vidyarthi v. State of U P., [1991] 1 SCC 212,
di stingui shed.

State of Himachal Pradesh v. Kailash Chand ~Mahajan
[1992] 2 S.C.C. 165, relied on.
&

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2425 of
1992.

From the Judgnent and Order dated 19.2.1991 of the
Al | ahabad High Court in WP.No. 2832 of 1990.

Sunil Cupta and H K. Puri for the Appellant.

Ani | Kumar CGupta and A. K. Goel for the Respondents.

The Judgrment of the Court was delivered by

R M SAHAI, J. Validity of the no-confidence notion
passed, on 28th March 1990, under Section 87-A of the UP
Municipalities Act (in brief ‘“the Act’) by the Board agai nst
the appellant, who was elected in Novenber 1988 by the
el ectorate, directly wunder Section 43(2) of the Act, as
President of Rae Bareilly Gty Minicipal Board , having
popul ati on of |ess than one | akh, was assailed as violative
of the denocratic concept of renmpval or recall of an elected
representative by a snaller and different

342

body than the one that elected him in this appeal directed
agai nst the judgnent and order of the Allahabad H gh Court
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rendered in a Wit Petition field under Article 226 of the
Constitution of India. Statutory arbitrariness, arising out
of application of Sections 47-A and 87-A of the Act to the
Presidents of the Municipalities either elected by the Board
or electorate as irrational and invalid of Article 14 of the
Constitution was, yet, another ground of attack. Reducti on
of period fromtwo to one year during which a vote of no-
confidence could be tabled against a President by ordinance
issued in 1990 which | ater became Act was challenged for
absence of any discernible and reasonable principle and
resorted to as ‘spoil systemi thus constitutionally invalid.
Denocracy is a concept, a political philosophy an idea

practised by many nations culturally advanced and
politically mat ur e by resorting to gover nance by
representatives of the people el ect ed directly or
indirectly. But electing representatives to govern is
neither a ‘fundamental right’ nor a ’'conmon |aw right’ but a
special~ right ~created by the statutes,* or a ‘politica

right’ or privilege’ and not a ‘natural’, *‘absolute or
‘vested right’.(Anerican Jurisprudence 2nd Edn. Vol .63 p771)
‘concepts- famliar to common law and equity nust renain
stranger to El ecti on Law unl ess statutorily
recogni sed’ . (Jyoti Basu & Os. v. Debi Giosal & Os, AR
1982 SC 983; Arun Kumar Bose v. Mhd. Furkan Ansari & Os.,
AIR 1983 SC 1311.) Right to renove an el ect ed
representative, too, nmust stemout of the statute as ‘in the
absence of a constitutional restriction it is wthin the
power of a legislature to enact a law for the recall of
officers’. (American Jurisprudence Vol. 63 2nd Edn. p.238.)
Its existence or validity can be decided on the provision of

the Act and not, as a matter of policy. ~In the  Anerican
Political Dictionary (Jack C Plano/MIlton G eenberg) the
right of recall is defined as, ‘a provision enabling voters
to renove an elected official fromoffice before his or her
term expired’ . Ameri can jurisprudence explains it thus,
‘Recall is a procedure by which an-elected officer may be

renoved at any tinme during his termor after a specified
time by vote of the people at an election called ‘for/ such

purpose by a specified nunber of citizens’. (Aneri can
Jurisprudence Vol.63 2nd Edn. p.770.) It was wurged that
‘recall gives dissatisfied electors the right to propose

bet ween el ections that their representatives be renoved  and
repl aced by another nore in

Ponnuswam v. Returning Oficer, Namakkal Constituency

& others, [1952] SCR 218; Jagan Nath v. Jaswant Singh &

O's., [1964] SC 210

343

accordance with popular* will’ therefore the appellant could
have been recall ed be the sane body, nanely, the people who
elected him Urged Shri Sunil Gupta, |earned counsel, that
since, ‘A referenduminvolves a decision by the electorate
wi thout the intermediary of representatives and, therefore,
exhibits form of direct denocracy ** the renoval of the
appel l ant by a vote of no-confidence by the Board which did
not el ect himwas subversive of basic concept of denocracy.
Academi cal ly the subni ssion appeared attractive but applied
as a matter of law it appears to have little merit. None
of the political theorists, on whom reliance was placed,
have gone to suggest that an el ected representative can be
recalled, only, by the persons or body that elected him
Recal | expresses the idea that a ‘public officer is indeed a
"servant of the people" and can therefore be dismssed by
themi.* * * | n nodern political set up direct popular check
by recall of elected representative has been wuniversally
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acknow edged in any civilised system Efficacy of such a
device can hardly admt of any doubt. But how it should be
initiated, what should be the procedure, who shoul d exercise
it within anmbit of constitutionally permissible linmts falls
in the domain of legislative power. ‘Under a constitutiona
provision authorizing rmunicipalties of a certain popul ation
to frame a charter for their own governnment consistent wth
and subject to the Constitution and |aws of the state, and a
statutory provision that in certain nmunicipalities the mayor
and nenbers of the municipal council shall be elected at the

time, in the manner, and for the term prescribed in the
charter, a nunicipal corporation has authority to enact a
recall provision . (American Jurisprudence 2nd Edn. Vol.63

p.771) Therefore, the wvalidity or otherwise of a no-
confidence notion for renoval of a President, would have to
be exami ned on applicability of statutory provision and not
on political philosophy: The Miunicipality Act provides in

detail ~the provisions for election of President, hi s
qualification,  resignation, renoval etc. Constitutiona
validity ~of these provisions was not challenged, and

rightly, —as they do not  nmilitate, either, against the
concept of denocracy or the method of electing or renoving
t he representatives. The recal | of an el ect ed
representative therefore, so long it is in accordance wth
| aw cannot be assai'l ed on abstract notions of denocracy.

* Modern Political Constitution, 8th Edn. by C S. Strong.
** Dictionary of ‘Political Thought by Roger Scrutton 1982
ol Di ctionary of Political Science and Law by Rudol ph

Hei mansor

344
Legality of the nmotion of no-confidence was attacked
for absence of any specific provision applying Section 47-A
and 87-A of the Act to President elected by the electorate,
as also for being irrational if the provisions were held to
apply by interpretation as it would result in substituting
confidence of people with confidence of board which had no
concern with expression of confidence in electing the
Presi dent consequently it woul d be unreasonabl e and agai nst
public interest. Even the concept of denobcracy being basic
feature of the Constitution was invoked to -urge that
provisions relating to elections should be construed so as
to be inconsonance with it rather than violative of it
Legislative history of Section 43 dealing with el ection of
President, Section 87-A providing for passing a vote of no-
confi dence against him Section 47-A directing himto resign
within three days formthe date of communication of the
result that no confidence notion had been passed and Section
48 enpowering the Governnment to renove a President if he
failed to resign were placed with dual pur pose of
denonstrating that these sections could not apply to a
President elected by the electorate and to urge that even if
they applied they were rendered arbitrary as no safeguard or
protection has been provided to such President as existed
prior to introduction of the proviso to Section 47-A It was
submitted that operation of the proviso to Section 47-A was
confined to a President elected by the Board therefore the
protection to a President against arbitrary action of the
Board of passing a resolution against himcould be avail abl e
to such President only. And a President elected by the
el ectorate despite recomrendi ng supersession of Board would
be exposed to fresh election due to non-availability of the
proviso therefore it was submtted that Section 47-A itself
shoul d be held to be inapplicable to a President elected by
the electorate otherwise it would lead to illogicity and
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irrationality. It was subnmtted that if there was a choice
between denocratic purpose and others the court should
accept a construction which my advance constitutiona
tenets of political philosophy and justice rather than
subverse it.

Force of these subm ssions or their nerit may not be as
doubtful as its applicability to the circunstances of the
present case. M sapprehensi on appeared to be the foundation
for vehement submi ssion that renoval of a President, elected
by the electorate, by the Board would be substituting
confidence of people by a nmuch smaller body which would,
apart, fromviolating the basic normof recall of an elected
representative by the sane body which elected hi mwould be
unreasonabl e, irrational and agai nst public interest. Vot e
of no-confidence against elected representative is

345
direct check flowing fromaccountability. Today denocracy
is not a rule of ' poor’ as said by Aristotle or of 'Masses’
as opposed to " Classes’ but by the majority elected from out
of the ‘people on basis of ~ broad franchise. Recal |  of
el ected representative is advancenent of political denocracy
ensuring true, fair, honest and just representation of the
el ectorate. Therefore a provision in a Statute for recal
of an elected representative has to be tested not on genera
or vague notions but on practical possibility and electoral
feasibility of entrusting the power of recall to a body
which is representive in character and is capable of
projecting views of the electorate. ~Even though there was
no provision in the Act initially for recall of a President
it came to be introduced in 1926 and since then it has
conti nued and the power always vested in-  the Boar d
irrespective of whether the President was elected by the
el ectorate or board. Rationale for it is apparent from the
provi sions of the Act. Under sub-section (2) of Section 87-
A the right to nove the notion of no-confidence vests in the
menbers of the Board which under ~ Section 9*, nornally,
conpri ses of elected representatives. A person renpved from
of fice of President for |oss of confidence, fromthe very

"Normal |y composition of the board - Except as
otherwi se provided by Section 10, a Board shal
consi st of :

(a) The President;

(b) The el ected nenbers who shall not be less than
10 and not nore than 40, as the State Governnent
may by notification in the Oficial Gazette
speci fy;

(c) The ex officio menbers conmprising all nmenbers
of the House of People and the State Legislative
Assenbl y whose constituencies include the whole of
part of the linmts of the Minicipality;

(d) Ex-officio menbers conprising all menbers of
the Council of States and the State Legislative
Council who have their residence within the limts
of the Municipality.

Expl anation - For the purposes of this clause, the
pl ace of residence of a nmenber of the Council of
States or the State Legislative Council shall be
deemed to be the place of his residence mentioned
in the notification of his election or nomnation
as the case may be:

Provided that if none of the menbers el ected under
clause(b), is a woman, the State Governnent nay by
a like notification nom nate one wonan as a nenber
of the Board and thereupon, the normal composition
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of the Board shall stand varied to that extent.
Provided further that if any nenber of the State
Legi sl ative Counci | representing t he Loca
Aut horities Consti tuency does not have hi s
residence within the imts of any Miunicipality, he
will be deened to be ex-officio nenber of the board
of such one of the nunicipalities situated wthin
his constituency as he nmay choose.
Contd on next page

346
nature of the Constitution of Board, is recall by the
el ectorate thensel ves. An el ected representative is
accountable to its electorate. That is the i nher ent
phil osophy in the policy of recall. For the President his

el ectorate, to exercise this right, is the Board as it
conprises of representatives of the same constituency from
which the President is elected.. Purpose of Section 87-A of
the Act is, to renove elected representative who has | ost
confidence of the body which elected him It may be by
peopl e thenselves or they may entrust their power through
legislation to their representatives. In Act it is the
latter. Menbers of the Board are elected from snaller
consti tuenci es. They represent the entire electorate as
they are representatives of the people although smaller in
body. A President who is elected by the entire electorate
when renoved by such nenmbers of the Board who have al so been
elected by the people is in fact renpval by the electorate

itself. Such provision neither violates the spirit nor
purpose of recall of an elected representative. Rat her
ensures renoval by ~a responsible body. It cannot be

criticised either as irrational or arbitrary or violative of
any denocratic norm In fact construing the provision as
suggested would render it unreasonable. A President. of a
Muni ci pal Board of nore than one lakh popul ation would be
renovabl e by the board conprising of elected representatives
whereas a President of smaller Board would virtually get
imunity fromrenoval. It would be contrary to schene of
the Act and against public interest.

Further Section 50 of the Act enpowers the  President,
wi t hout making any distinction between the two, to discharge
certain powers, duties, and functions of the Board. Section
52(1) of the Act authorises the Board to require the
pr esi dent to furnish it wth any return, st atenent,
estimate, statistics, or other information regarding -any
matter appertai ni ng to t he admi ni stration of t he
muni ci pality; a report or explanation on any

Provided also that if none of the nenbers elected
under clause (b) belongs to safai nazdoor class, the
State CGovernnent nmay, by notification, nom nate-a person
belonging to the said class a nenber of the Board, and
thereupon the normal conposition of the Board ‘shal
stand varied to that extent.

Expl anation - A person shall be deened to belong to
the Safai Mazdoor class if he belongs to such a class of
scavengers by occupation or to such of the Schedul ed
Castes traditionally follow ng such occupation as may be
notified by the State CGovernnent.

Commencenment of Boards’ term - The term of a
Muni ci pal Board (including the President) begins from
the date of notification issued under Section 56 and the
termof the old Board ends on that date."

347
such nmatter; and a copy of any record, correspondence or
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pl an or other docunent which is in his possession or contro

as |[President] or which is recorded or filed in his office
or in the office of any municipal servant. Sub-section (2)
of Section 52 nmakes it obligatory on the President to comply
with every requisition nade under sub-section (1) w thout
unr easonabl e delay. The Board is thus visualised as a body
entrusted with responsibility, to keep a watch on the
President whether <elected by it or the electorate. Any
arbitrary functioning by the President or disregard of
provision of the Statute or acting contrary to the interest
of electorate could be known to the Board only. Therefore
it was not only proper but necessary to enpower the Board to
take action, if necesary.  In fact the power of the board to
renove a President by vote of no-confidence under Section
87-A and right of “the President to reconmend its
supersection under Section 47-A(1)(a) are a check on each
ot her’s functi oning. Conparison wth provi si ons in
Panchayat = Raj Act where a Pradhan is renovable by the Gaon
Sabha 'was odious as a Gaon Sabha is a very snmall body as
conpared “to a Minicipality. The  provision consequently
cannot be held to be bad either because the Board is a
smaller or different body. Nor it can be characterised as
irrational or arbitrary. It would be unrealistic to say so

Any chal |l enge founded on viol ati on of denocratic norm thus
cannot be accepted.

Anot her of f shoot of the same subni'ssion was that when
renoval was by a smaller body the  Legislature in 1949
provided a safeguard that a Chairnan elected by people
renoved by vote of no-confidence if re-elected could not be
renoved again by a vote of no-confidence. According to the
| earned counsel in absence of such safeguard the provision
in Section 47A, as it stands now, becones arbitrary and in
absence of clear |anguage it should be held inapplicable to
President elected by the electorate. The approach does not
appear to be sound. Legislature’ s power to enact such
provision is derived fromEntry 5 of List Il of VIl Schedul e
which is couched in very wide terns. In absence of any
chal l enge of |legislative conpetence, the onission of the
provi so to sub-section 5 of Act 7 of 1949 by anendentn since
1955 can neither be characterised as irrational nor
arbitrary. Mor eover whet her a President should be elected
by the people directly or by the Board was for the
Legislature to decide. These are matters of policy which
cannot be exami ned by court. Legislature being the

348
best judge of the needs of the people it is for the
| egi sl ature to deci de whi ch system - of el ecting
representatives to the elective bodies and in  what nanner
they shoul d be renoved woul d be best suitable for governance
of the State. So long the policy is not vitiated by any
mala fide or extraneous consideration the courts have
neither jurisdiction nor adequately furnished with nateria
to adjudicate upon its validity or correctness.

Value of ’'historical evolution'* of a provision or
"reference to that preceded the enactnment’** as an externa
aid to understand and appreciate neaning of a provision, its
anmbit or expanse has been judicially recognised*** and
textually recommended. (Statutory Interpretation by Rupert
Cross, p.129 Maxwell Interpretation of Statutes pp.47 & 64.)
But this aid to construe any provision which is ’'extrenely
hazar dous’ should be resorted to, only, if any doubt arises
about the scope of the Sectionor it is found to be
"sufficiently difficult and anbiguous to justify the
construction of its evaluation in the Statute book as a
proper and ||ogical course and secondly the object of the
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instant enquiry’ should be "to ascertain the true neani ng of
that part of the section which remains as it was and which
there is no ground for thinking the substitution of a new
proviso was intended to alter’.**** But 'considerations
st emm ng from legislative history nmust not, however,
override the plain words of a statute’. (Maxwel I on
Interpretation of Statutes, p.65) Neither Section 47-A nor
87-A on plain reading suffer from such defect as may
necessitate ascertaining their intent and purpose from the
earlier sections as they stood. That shall be clear when

rel evant part of the sections are extracted. But even
otherwi se there appears no nerit in the subm ssion and for
that purpose it appears appropriate to narrate, in brief,

the history of these sections. Wen Act 2 of 1916 was
enacted it provided for-election of Chairman of the Board by
a special resolution passed by the menbers under Section
43(1) of the Act.  Sub-section (2) provided for ex-officio
nom nation by the Governnment of the Chairman in some
nmuni ci pal i'ty. ~ Section 48 enpowered the Governnent to renove
a Chairman after hearing and giving reasons. It did not
contain any

* R S. Nayak v. A R Antulay, [1984] 2 SCC 183

** Reserve Bank of India v. Peerless Gen. Finance &
I nvest ment Co., Ltd., [1987] 1 SCC 424 (450)

* k% Tumahol e Bereng & Os. v. The King., AIR 1949 PC 172

(176)
****  Tumahol e Bereng & O's. v. The King., AIR 1949 PC 172
(176)
349
provision for renoval —of a chairman by a vote of no-
confi dence. Ten years later Act 2 of 1926 brought about a

very significant change in the Act by introducing Section
47A and conferring power of renoval of Chairman, other than
the ex-officio, by the nmenbers of the Board by expressing a
vote of no-confidence against him  Section 48, too, was
anended and a Chairman who failed to resign after a/'vote of
no- Confidence was liable to be renoved, by the /State
Government. Thus it was as far back as 1926 that renoval of
the Chairman by el ected representative found its way in the

Act. In 1933 by Act No.9 another inportant section 87A was
added providing for tabling of no-confidence notion against
the Chairnman. In 1942 Section 47-A was onitted as the

provision for resigning by the Chairnman was provided for ~in
Section 87-Aitself. And hearing of the Chairman by State
CGovernment under Section 48 before renmoval in consequence of
vot e of no-confidence was deleted. Act 7 of 1949
i ntroduced maj or changes in Section 43 and 47A, of the  Act.
Section 43 was substituted altogether and, it for the first
time, provided for election of the Chairman sinultaneously
with nenbers of the board by the electorate “directly.
Section 47-A which had been onmitted by Act 13 of 1942 was
reintroduced and a Chairman agai nst whoma vote of no-
confidence was passed was required to resign. In the
alternative he was permitted to recomrend to State
CGovernment that the Board itself nmay be dissolved. And if
the State Government agreed with the President then it was
the Board which was to go. The intention apparently was to
keep a check on the power of Board, too, while taking action
against the Chairman as if it was found that exercise of
power by the Board was arbitrary and President was being
renmoved for extraneous reasons then the GCovernment could
interfere and direct dissolution of the Board itself. Bot h
the sections were anended once again in 1955 and by Act 1
the election of Chairman, known now as President, by the
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nmenbers of the Board was reintroduced, as, 'The experience
of the working of the Boards since their constitution at the
| ast general election has generally been one of continuing
conflict between Presidents elected by the popular vote on
the one hand and the nenbers on the other. This has greatly
prejudiced the normal working of the Boards.” (Objects &
Reasons of U P. Act 1 of 1955) Section 47-A of the Act was
substituted conpletely and it is in this shape that the

section stands today. Section 43(1) was anended, once
again, by Act 47 of 1976 and election of President by
el ectorate was revived. In 1982 another change was made in

this Section by Act 17 and
350

el ection of President by the nenbers of Board was confined
to Municipalities other than a city declared as such under
Section 3 having a population of Iless than one |akh
i nhabi t ant s. Sub-section (2)- provided for election of
President = of Board of such a city Minicipality by the
el ectorate directly. From 1982 onwards, therefore, the
direct election of President by the electorate is confined
to smaller nunicipalities.

The pattern that is, clearly, discernible from these
provisions is that -even though the manner of electing
Presi dent has been changing fromtime to time the method of
his renoval by a'vote of no-confidence by the board has
remai ned unchanged. /The Legi sl ature never opted for renoval
of a President elected directly by the electorate itself.
That woul d have been practical inpossibility. Sub- secti on
(1) and (2) of Section 87-A which are relevant are extracted
bel ow :

"87-A. Mdtion of non-confidence agai nst. President
(1) Subject to the provisions-of this section, a
notion expressing non-confidencein the President
shal |l be nade only in accordance with the procedure
| ai d down bel ow.

(2) Witten notice of intention to nake a notion
of no-confidence in its(President signed 'by such
nunber of nenbers of the Board as constitute no
| ess than [one-half] of the total nunber of nenbers
of the Board together with a copy of the notion
which it is proposed to nake shall be delivered .in
person together by any two of the menbers signing
the notice to the District Magistrate."

No doubt s <cast about its applicability to the
Presi dent which under Section 43, neans a President elected
by the Board or electorate. Nei ther the |anguage nor
context excludes its operation to the President elected
under Section 43(2) nor is there any indication to confine
it to a President elected under Section 43(1). Right to
nove a notion of no-confidence under sub-section (2) agai nst
a President vests in the Board. There is no indication that
the word President or the Board used in the sub-Section has
to be understood in any sense which may exclude from its
operation one or the other type of President or the Board of
city municipality. 1In fact it could not be as the Act does
not make any distinction between the two

351
Presidents, one elected by the Board and the other by the
el ectorate. Bot h of them become ex-officio nenbers of the

board under Section 49 of the Act if they are already not a
menber. Duties and functions discharged under Section 7 or
8 of the Act do not mmke any distinction. Except for the
manner of election the Act does not envisage any difference
between the two. WIIful default or abuse of power by the
Board may lead to its supersession or dissolution under
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Section 30 of the Act. And under Sections 31 and 31-A one
of the consequences of dissolution or supersession is that
the President too has to vacate the office. |In other words
the functioning envisages joint working of the Board and its
President with checks and bal ances. Any other construction
would be artificial and against explicit |anguage of the
Section. In absence of any indication to the contrary there
appears no warrant for the subm ssion that Section 87-A does
not enpower a Board to pass a vote of no-confidence against
a President elected directly.
Sane reasoning applies to Section 47-A of the Act which
is extracted bel ow :
"47- A Resi gnati on of President on vote of non-
confi dence -
(1) If a notion of non-confidence in the President
has been passed by the board and conmmunicated to
the President in accordance with the Provisions of
Section 87-A, the President shall -
(a) within three days of the [receipt] of such
conmuni cat i on, ei ther resign his of fice or
represent to the State Government to [supersede]
the board stating his reasons therefor; and
(b) unless he resigns under clause (a), cease to
hold office of President on the expiry of three
days after the date of recei pt of such
conmuni cati on, and thereupon a casual vacancy shal
be deened to have occurredin the office of the
President wthin the meaning of Section 44-A :
Provided that if a representation has been made in
accordance w th clause (a) the board shall not
elect a President until an order has been made by
the State Governnent under sub-section (3).
352
(2)***
(3) If a representation has been nmade in accordance
with sub-section (1), the State Governnent may
after considering the sane [either supersede the
board for such period, not exceeding the renainder
of the termof the board, as may be specified, or
reject the representation.]
(4)***
(5)***
(6) |If the State Governnent supersedes the  board
under sub-section (3) the consequences nentioned in
Section 31 shall followas if there had been a
super sessi on under Section 30."
No part of the section | ends support to the subnission that
its applicability should be confined to President el ected by
the board, only. Mich was attenpted to be made out of the
provi so. It was urged that since it could not apply 'to a
President elected by the people, the Legislature should be
deened to have intended that it did not desire a president
elected by the people to be removed by vote of no-
confidence. This section cones into operation after a  vote
of no-confidence has been passed. Law of expressing no-
confidence against a President has been provided for in
Section 87-A relevant part of which has been extracted
earlier. It applies uniformally to every President whether
el ected by the Board or electorate. A President elected by
the electors has been treated at par wth the President
elected by the Board. There appears no rationale to treat
them differently for any purpose. In absence of any
i ndication Section 87-A applies to either of the President
and a notion of no-confidence passed agai nst any one of them
in accordance with procedure provided therein could not be
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sai d to suffer from any infirmty. It cannot be
legitimately wurged that the applicability of Section 87-A
stands controlled by Section 47-A The former is a
substantive provision authorizing the board to initiate
action against a President for |oss of confidence. VWer eas
latter is a procedural section comng into operation after
comuni cation to the President of the decision of the Board.
The two operate in different field. One is the right of the
Board, representative body of the electors of the Minicipa

Board, to renmove a person for |loss of confidence, the other
is a duty of the President to act

353
with grace and lay down his office in keeping with
denocratic tradition on mandate of recall. Section 47-A has

to be read and construed so as to advance the purpose of
Section 87-A and not to frustrate it. On plain reading of
the Section or provision there does not appear to be any
ambi guity. True from 1926 to 1942 no- confidence notion
could 'be  brought against elected President under Section
43(1) only and not the ex-officio one nom nated under
Section 43(2). But fromthat it cannot be held, as urged,
that Section 47-A should be held to apply to President
el ected under Section 43(1) only. The ex-officio chairman
was excluded from operation of Section 47-A not by
i mplication but express provision. That cannot furnish any
hi stori cal basis to construe Section 47-Aas applying to
only those Presidents who were el ected by the board. A
clear and unanbi guous proviso cannot be interpreted by
taking an anal ogy fromearlier provision as it stood in the

past . A legislature while anending, substituting or
del eting any provision acts in presenting draw ng from past
experience and providing for future. That cannot be

defeated by projecting into in the past by interpretation
Nor can the provisions be held to be vague because they do
not provide any safeguard against nmoving a no- confidence
notion against the President who i's re-elected as was in
1949. In fact the history goes against appellant. /In 1949
Section 43 was anended and President of either Minicipality
was to be elected by the electors directly as -sub-section
(2) of Section 43 was substituted and it provided as under
"(2) Simultaneously with the general election of
the menbers of a Board, or whenever the Provincia
Government so consi ders necessary, separately, the

electors of a municipality shall in the manner
prescribed, elect a person as the President of the
Board. "

The sub-section now reads as under
"(2) The President of a Board other than a Board
referred to in sub-section (1) shall be el ected by
the electors in the municipality."
But the procedure for renmpval of the chairman under - Section
87-A by vote of no-confidence by the Board renmmined ' sane.
Therefore, even in 1949 a President elected from electors
was liable to be renoved by the Board. As seen earlier
Section 43 underwent change in 1955 and 1982 and at present
354
both the systemare in vogue depending on the popul ati on of
the nunicipality. The legislative intention as gathered
from history of the provision indicates that removal of
President by vote of no-confidence passed by the Board was
al ways considered to be proper irrespective of whether the
Presi dent was el ected by the Board or the electors. Renoval
by Board, of President is not only feasible but in public
i nterest.
Even the strained construction of the proviso does not
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result in coming to the conclusion that there was
| egi slative omssion of not providing for renoval, by vote
of no-confidence of a President elected by the electors.
Merely because the proviso to Section 47-A prevents a Board
fromholding election of the President in those cases where
he had nmade representation to the Governnent to supersede
the Board, it cannot be stretched to nmean that sub-section
(a) of Section 47-A cannot apply to a President elected
under Section 43(2). The proviso is intended as check to
prevent the Board fromtaking any step which may render the
representation made by the President infructuous as if the
government accepts the representation then it is the Board
under sub-section (3) which stands dissolved and not the
President. That situation may not arise in election of a
Presi dent under Section 43(2) as election of President by
el ectors cannot take placeinmediately, therefore, there is
no danger involved, putting at- naught the representation
made by the President to State Government, as is in the case
of Section 43(1). The proviso cannot be so construed as to
nul lify the operation of Section 47-A to a President el ected
by electorate. A proviso or an exception is incapable of
controlling the operation of principal clause. Result of
such construction would lead to absurdity as if Section 47-A
is held not to apply to President elected under Section
43(2) he will not be liable to resign even though a vote of
no- confi dent has been passed agai nst hi munder Section 87-A
and it has been communicated to him Merely because the
provi so cannot apply to one of the situations that may arise
cannot be reason to hold that Section 47-A(1)(a) did not
apply to President elected by the electorate. "If  the
| anguage of the enacted part of the Statute does not contain
provision which are said to occur on it, you cannot. derive
those provisions by inplication from a proviso'. (West
Derby Union v. Metropolitan Life Assurance Society, 1897
A. C. 647) proviso could be used for adopting a construction
as suggested either when there was sonme doubt about the
scope of the section or there would have been at
355

| east sone reasonabl e doubt about accepting one or the other
construction as becane necessary in-Jenning V. Kewly,
(1939) 4 Al England Law Reports 464 on which reliance was
pl aced by the | earned counsel for appellant.

Reduction of period, during which a no-confidence
notion could be tabled against the President, from two to
one year was challenged and it was urged that inabsence of
di scl osure of any discernible and reasonabl e principle which
is necessary for every State action the ordinance, which
|ater on became Act, was |liable to be struck down. Moti ve
was also inputed to the legislature and it was urged /that
recourse was taken by the new political party as  'spoils
system of the election which was arbitrary and violative of
Article 14. (Kumari Shrilekha Vidyarthi v. State of @ U P.
[1991] 1 SCC 212.) No assistance can be derived from
Srilekha Vidyarthi case. A Legislature does not act  on
extraneous consi deration. Ordinance issued in 1990 was
repl aced by Act 19 of 1990. The Act cane into force on 24th
July 1990 but it was nade retrospective with effect from
15th February 1990, the date when the ordi nance was i ssued.
But for lack of legislative conmpetence or for bei ng
arbitrary a legislative action cannot be struck down on
ground of mollified. (State of Hi nmachal Pradesh v. Kail ash
Chand Mahajan, [1992] (2) 5 p.165.) Further it nmy be
noticed that this amendment was not introduced for the first
time. Period of noving a notion within 12 nonths from the
date of assunption of office was introduced in 1942. It was
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increased to two years by Act 41 of 1976. It was brought
down to one year again by Act 19 of 1990. What was urged by
| earned counsel was that since no election had taken place
of local bodies, from1976 to 1988, the period of two years
was never given a trial, therefore, there was no occasion

for the legislature to have reduced this period. The
argunent does not appear to have been advanced before the
H gh Court. Necessary avernents were not nade even in

Special Leave Petition. There was thus no occasion for
other side to explain. That its action in reducing the
period did not suffer fromany infirmty. It may be
mentioned that elections in the Municipal Board both of
menbers and Presidents were held in Decenber 1988 whereas
general elections of the State Assenbly | eading to change of

political power were ~held.in 1989. In absence of any
factual foundation the argunent appears to be devoid of any
merit. Mor eover what persuaded the legislature to reduce
the period

356

is again 'a matter of |egislative policy the wi sdomof which
cannot be scanned by this Court.

In the result, this appeal fails and is dismssed. But
there shall be no order as to costs.

UR Appeal dism ssed
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