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ACT:

Custons Act, 1962/ Foreign Exchange Regulation Act,
1973:

Ss. 107, 108, 110/39, 40-Investigation-Interrogation of
person concer ned- Assi stance of | awyer-Whet her perm ssi bl e.

Sei zure of goods and documents-Period of " limtation-
Tinme taken in litigation before H gh Court or Supreme Court
to be excluded from conputation.

Constitution of India, 1950 :

Articles 20(3), 21-Person accused of ~any offence-Wo
is: Interrogation of person concerned during investigation
under Customs Act or FERA- Refusal of assistance of ||awer-
VWet her viol ative of.

Words and phrases:

“Just, fair and reasonable test’'- Application of.

HEADNOTE:

The question whether a person is entitled to theaid of
a counsel when he is questioned during investigation under
the provisions of the Customs Act, 1962 ~or the Foreign
Exchange Regul ation Act, 1973, was deci ded by the Del hi Hi gh
Court* against the Departnent whereas the Madras H gh Court*
took* the opposite view. Both the views were challenged in
the two appeal s by special |eave before this Court. Severa
wit petitions were also filed before this Court by sone
per sons concer ned.

It was contended on behalf of the wit petitioners and
the appellants (in the appeal against the judgnent of the
Madras High Court) that at the tine of interrogation of a
person during the investigation under the provisions  of
Custons Acts or the FERA, there being no prohibition under

248
the two Acts, he is entitled to the assistance of a |[|awer,
and to deny himsuch a right would be violative of Article
20(3) of the Constitution: and that in view of the
Constitutional protection of 1life and personal liberty
guaranteed by Article 21, the person concerned is entitled
to a lawyer during questioning by the Departnent.

On behal f of the Departnent it was contended that there
is a distinction between an accused in a crimnal case and a
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person called for interrogation under the FERA and Custons
Act, and the protection under Article 20(3) which may be
avai |l abl e to an accused cannot be expanded to other persons.

Allowing the appeal of the Departnent and disnissing
the other cases, this Court,

HELD : 1.1.The persons being interrogated during
i nvestigation under the provisions of the Custons Act, 1962
or the Foreign Exchange Regulation Act, 1973 are not
accused within the neaning of Article 20(3) of t he
Constitution and the right reserved by the Constitution in
favour of accused persons cannot be expanded to be enjoyed
by others. [p 257 A]

Ranmesh Chandra Mehta v. State of West Bengal, [1969] 2
SCR 461, foll owed.

*K.T. Advani v. The State : 1985 Crl.L.J. 1325,
overrul ed.

**Pool pandi etc. v. Superintendent, Central Excise
(WP. Nos. 4690-91/87, decided by Madras Hi gh Court on
23.6.1987), approved.

1.2.. Cause (3) of Article 20 of the Constitution
decl ares that- no person accused of any offence shall be
conpelled to be a witness against hinself. It does not
refer to the hypothetical person who may in the future be
di scovered to have been guilty of sone offence. [p. 252 A

1.3. In order that the guarantee against testinonia
conpul sion incorporated in Article 20(3) nay be clainmed by a
person, it has to be established that when he nmade the

statenment he was a person accused of an offence. [p. 252 C

Ranesh Chandra Mehta v. State of West Bengal, [1969] 2
SCR 461 and Illias v. Collectors of Custons, Mdras, [1969]
2 SCR 613, followed.
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Ranesh Bhogil al Shah and another-v. D.K. Guha and Os.,
[1973] 1 SCC 696, referred to.

Nandi ni Satpathy v. Dani (P:L.) and Anr., [1978] 3 SCR
608, i napplicable.

2.1 Applying the ‘just fair ‘and reasonable test’, it
can not be said that calling a person away from his own
house and questioning himin the atnosphere of the custons
office w thout the assistance of his lawer or his friends
either violates his constitutional right under Article 21 or
amounts to nmental torture. [p. 257 B C, F]

2.2 The purpose of the enquiry under the Custonms Act

and the other simlar statutes will be conpletely frustrated
if the whimse of the persons in possession  of _usefu
information for the departnents are allowed to prevail. For

achieving the object of such an enquiry if  the t he
appropriate authorities be of the viewthat 'such persons
shoul d be dissociated fromthe atnobsphere and the conpany of
persons who provi de encouragenent to themin adopting a non-
cooperative attitude to the nachineries of |aw, there cannot
be any legitimte objection in depriving them of such
conpany. The relevant provisions of the Constitution in
this regard have to be construed in the spirit they were
made and the benefits thereunder should not be expanded to
favour exploiters engaged in tax evasion at the cost of
public exchequer. [p. 257 D - F]

3. During the litigation, orders of stay have been
passed from time to time and the matters have renmained
pendi ng for no fault on the part of the concer ned
Departnments of the Union of India and, therefore, the entire
period for which the cases have renmi ned pending either in
this Court or in the High Courts shall be excluded while
conputing the period under s. 110 of the Custons Act and the
ot her relevant provisions. [p. 258 F Q
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Re Goban : 352 US 330, 1 L Edn. 376 and Carlos Garza
De Luna Appt. v. United States, 1 Anerican Law Reports 3d
967, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal Nos.
301- 302 of 1987.

From the Judgnent and Order dated 23.6.1987 of the
Madras Hi gh Court in WP. Nos. 4690/87 and 4691 of 1987
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W TH

Crimnal Appeal Nos. 476/86; Wit Petitions (Crl.) Nos.
350 519, 520-21, 571-72, and 623 of 1989; 235, 236, 795,
847, 848, 1215, 1219, 1257, 1824, 1864 & 1887/1990; 7, 26,
27, 28, 60, 107, 108, 717, 1336; 1390 and 1392 of 1991

K, T.S. Tulsi, Addl. Solicitor General, H N Salve, UR
Lalit, Ms., Bina Gupta, Ms. Monika Mhil, M. Mnika Lal, A
Subba Rao,” Ms.~ Sushma Suri, P. Parnmeswaran, Ms. A
Subhashi ni, K-K. Mani, Sunmeet Kachwaha and B. Kumar for the
appearing parties.

The Judgrment of the Court was delivered by

SHARMA, J. The common question arising in these cases
is whether the respondent in Crimnal Appeal No. 476 of
1986, the appellant in Crininal Appeal s No. 301-302 of 1987
and the petitioners in the other cases are entitled to the
presence of their |awers when they are questioned during
the investigation under the provisions of the Custonms Act,
1962 and the Foreign Exchange Regul ation Act , 1973
(hereinafter referred as to ‘FERA'). There is difference of
opi nion between the High Courts on this issue, the Delhi
H gh Court in the judgnent (reported in 1985 Crl. Law
Journal at page 1325) under challenge in Crimnal Appeal No.
476 of 1986 hol di ng agai nst the revenue, and the Mdras High
Court taking the opposite view in its judgenent inpugned in
Crimnal Appeals No. 301-302 of 1987.

2. The mmin argunent has been addressed by M. / Salve
with reference to the facts in Crimnal Appeals No. 301 and
302 of 1987 arising out of a nmatter under the Customs Act,
1962. M. UR Lalit, the counsel in Wit Petition (Crl.)
No. 717 of 1991, has adopted his contentions and supported
the sane by addi ti onal grounds. The Enf orcenent
Directorate, Delhi zone, investigating the matter under the
FERA, has filed Criminal Appeal No. 476 of 1986 against the
judgnent of the Del hi High Court allow ng the applications
under section 482 of the Crimnal Procedure Code, of the
respondents, who are represented before us by M. Panjwani

3. M. Salve referred to the provisions of Chapter Xl I
and XI'V of the Customs Act and contended that since there is
no statutory provision prohibiting the presence of “a counse
during the interrogati on of the person
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concerned, a request in this regard, if made, cannot  be
legitimately refused. In any event, the |earned counse

proceeded to urge, that in a situation where the possibility
of the person under interrogation of being prosecuted as an
accused cannot be denied, he is entitled to the assistance
of a |l awyer during the questioning, because to deny him such
a right would be violative of the constitutional protection
under Article 20(3) of the Constitution. Alternatively, M.
Sal ve contended that in view of t he constitutiona
protection of |I|ife and personal |iberty guaranteed by
Article 21, the person concerned is entitled to insist upon
the presence of his |awer when he is questioned by the
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of ficers of the departnent.

4. Both M. Salve and M. lalit strongly relied on the
observations in Nandini Satpathy v. Dani (P.L.) and Anr.
[1978] 3 SCR 608, at pages 623, 624, 626-629, 645 and 646.
We are afraid, in view of two judgnents of the Constitution
Bench of this Court in Romesh Chandra Mehta v. State of West
Bengal, [1969] 2 SCR 461 and Illias v. Collector of
Custons, Madras, [1969] 2 SCR 613, the stand of the
appel l ant cannot be accepted. The |learned counsel urged
that since Nandini Satpathy’ s case was decided later, the
observations therein nust be given effect to by this Court
now. There is no force in this argunent.

5. M. Salve referred to the provisions of the Custons
Act and contended that in view of the mandate in section
108(3) a person has to answer truthfully the question put to
him by the Customs Officer and has to produce docunents or
any other thing as may be required, and he is wthin his
rights to refuse to answer such questions which may lead to
his own prosecution. An inquiry under the Act is held only
when prina facie sone violation of the |aw takes place, and
the purpose of the inquiryis toidentify the guilty person
who has been described by the |earned counsel as the
potential accused. The protection under Article 20(3) is
clained to be not limted to persons who are al ready accused
but to extend to cover a potential accused too; and a person
under interrogation may hinself be sucha potential accused.
He may, therefore, require the presence of alawer who can
advise him as to which of the questions he may refuse to

answer in view of the protection under Article 20(3). It is
submitted that to deny himthis privilege is to deny him a
constitutional right. We do not find any nmerit in this

argunent in view of the decisions of this Court referred to
above.
252
6. Clause (3) of Article 20 declares that no person
accused of any offence shall be conpelled to be a  witness

agai nst  hi nsel f. It does not refer to the hypothetica
person who nay in the future be discovered to have been
guilty of some offence. |In Ronesh Chandra Mehta's case, the

appel | ant was searched at the Cal cutta Airport and di anonds
and jewelleries of substantial value were found on his
person as al so currency notes in a suitcasewith him and in
pursuance to a statenent nmde by him nore pearls and

jewel lery were recovered fromdifferent places. He was
charged with of fences under the Sea Customs Act.  During the
trial, reliance was placed on his confessional statenments

made before the Custonms Authorities, which was objected to
on the ground that the sane were inadm ssible in evidence
inter alia in view of the provisions of Article 20(3).
Wiile rejecting the objection, the Suprene Court held that
in order that the guarantee agai nst testinonial conpul sion
incorporated in Article 20(3) may be clained by a person, it
has to be established that when he made the statenent in
guestion, he was a person accused of an offence. Poi nti ng
out to the simlar provisions of the Sea Custons Act as in
the present Act and referring to the power of a Custons
Oficer, in an inquiry in connection with the smuggling of
goods, to summpn any person whose attendance he considers
necessary to give evidence or to produce a particular
docunent, the Suprenme Court observed thus:-
"The expression "any person" includes a person who
is suspected or believed to be concerned in the
smuggling of goods. But a person arrested by a
Custonms O ficer because he is found in possession
of smuggl ed goods or on suspicion that he is
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concerned in snuggling is not when called upon by
the Customs Oficer to make a statement or to
produce a docunent or thing, a person accused of an
offence within the nmeaning of Art. 20(3) of the
Consti tution. The steps taken by the Custons
Oficer are for the purpose of holding an enquiry
under the Sea Customs Act and for adjudging
confiscation of goods dutiable or prohibited and
i mposing penalties. The Custons O ficer does not
at that stage accuse the person suspected or
or infringing the provisions of the Sea Custonms Act
with the conmmssion of any office. Hs primry
duty is to prevent snuggling and to recover duties
of custons when col |l ecting evidence in respect of
smuggl i ng against a person suspected of infringing
253
the provisions of the Sea Custons Act, he is not
accusi ng the person of any offence punishable at a
trial before a Magi strate."
The above ~conclusion was reached after consideration of
several relevant decisions and deep deliberation on the
i ssue, and cannot be ignored on the strength of certain
observations in thejudgment by three | earned Judges in
Nandi ni Satpathy’'s  case which is, as will be pointed out
herei nafter, clearly di'stinguishable.

7. A perusal of the facts in Nandini Satpathy v. Dani,
(Supra) would clearly indicate that the decision has no
application in the present cases. The matter arose out of a
conplaint filed by ‘the Deputy Superintendent. of Police
(Vigilance) against the appellant under section 179 of the
Indian Penal Code before the Sub Divisional Judi ci a
Magi strate, Cuttack. The Magistrate took the cognizance of
the offence and i ssued sumons for appearance against the
appel lants. It was contended unsuccessfully that the charge
was unsustainable in view of ‘the protection under Article
20 (3) of the Constitution and the immunity under  section
161 (2) of the Crimnal Procedure Code. In this background
the observations relied upon by M. Salve and M. Lalit were
nmade and they cannot be treated to have in any way dil uted
the ratio in Ronesh Chandra Mehta's case. The _question
whet her custons officials are police officers, and whether
the statements recorded by the custons authorities under
section 107 and 108 of the Custons Act were inadm ssible in
evidence were examned in Illias v. Collector of  Custons
(supra) and answered in the negative by a Bench of  five
Judges and it is, therefore, no use referring to the
observations made in the judgment in a regular crimnal case
initiated by the police.

8. Reference was also nade to the Constitution  Bench
deci sion in Ramanl al Bhogi Lal Shah and another v. D.K. / Guha
and Ohers, [1973} 1 SCC 696. The appellant Ramanlal was
arrested on August 31, 1971 under Section 19B of the Foreign
Exchange (Regul ation) Act, 1947, and the grounds of " arrest
served on him included the accusation relating to a
transaction with reference to which he was sunmoned on Apri
17, 1972 to appear before the Deputy Director, Enforcenent,
Directorate on April 28, 1972 to give evidence. The
petitioner pointed out that he was accused at the tine when
he was arrested of having conmtted an offence which was the
subject- matter of the enquiry and the summons should,
therefore, be wthdrawn. The prayer was rejected by the
Deputy Director who

254
insisted that the petitioner had to conply with the sane.
On these facts the matter was considered by the Supreme
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Court. It was pointed out that the First Infornmation Report
in the case had been | odged earlier, and since "it is well
settled that wth the lodging of the First Information
Report a person is accused of an offence within the rmeaning
of Article 20 (3)", the appellant was entitled to partia
relief. The decision in Romesh Chandra Mehta v. State of
West Bengal was referred to and not dissented from W,
therefore, reject the argunment of the |earned counsel for
the appellants founded on Article 20(3) of the Constitution
It will be further noticed that in Ramanlal’s case (supra)
the Bench took the precaution of observing that the only
protection that Article 20 (3) gives to a person accused of
an offence is that he cannot be conpelled to be a wtness
against hinmself, but this does not nmean that he need not
give information regarding matters which do not tend to
incrimnate him Rejecting the prayer of the appellant for
setting aside the summons, the Court directed himto appear
before the Deputy Director and answer such questions as did
not tend to incrimnate him It is significant to note that
these observations pernitting him not to answer self-
i ncrim nating questions were nmade only because the appell ant
was held to be an accused on the rel evant date.

9. M. Salve has, next, contended that the appellant is
within his right toinsist on the presence of his |awer on
the basis of Article 21 of the Constitution. He has urged

that by way of ensuring protection to his life and |I|iberty
he is entitled to demand that he shall not be asked any
guestion in the ‘absence of his lawer. The argunent

proceeds to suggest that although strictly the  questioning
by the Revenue authorities does not ampount to  custodia
i nterrogation, it must be treated as near custodi a
interrogation, and if the sane is continued for ~a |long
period it wmy anpunt to nental third -degree. It was
submitted by both M. Salve and M. Lalit that the | present
i ssue should be resolved only by applying the ‘just, fair
and reasonable test’, and M. Lalit further added that the
point has to be decided inthelight of the facts and
circunstances obtaining in a particular case and a genera
rul e should not be |laid down one way or the other. M. Salve
ur ged that when a person is called by the cust ons
authorities to their office or to any place away from his
house, and is subjected to intensive interrogati on w thout
the presence of sonebody who can aid and advise him he is
bound to get wupset, which by itself ambunts to |oss  of
liberty. Ref erence was nmade by the | earned counsel to the
mnority view in Re Groban : 352 US 330, 1 L de 2d 376,
declaring that it violates the the protection
255

guaranteed by the constitution for the State to conmpel a
person to appear alone before any |law enforcenment ~officer
and give testinmony in secret against his wll.

10. W& are afraid the judgnent of the United States
Supreme Court in Re Grabon’s case : 352 US 330, 1 Lawyer
Edition 2d 376; is of no assistance to the appellant. The
matter related to an investigation into the cause of a fire
where the right to assistance of counsel to the witness was
denied, on the basis of a state statue. In this situation
the witnesses refused to depose without the presence of
their counsel, and their refusal was treated as a violation
of the provisions of the statue, and they were sent to
prison. They filed an application for wit of habeas corpus
which on dismssal canme before the United States Suprene
Court. The question which was realised and considered by
the Court was whether the witnesses had a constitutiona
right to t he assi stance of counsel during their
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interrogation as witness in the enquiry. Reed, J., speaking
for three menbers of the Court, rejected the contention that
the witnesses had such a right. It was pointed out that the
persons concerned were not accused and they could not claim
the right available to an accused of being heard through his

own counsel. Two other Judges concurred in this view and
thus the majority judgnment went against the plea of such a
claim It was observed that prosecution of an individua

differs wdely frominvestigation of incidents danaging to
the econony or dangerous to the public. The enquiry under
consi deration was a proceeding to elicit facts on the basis
of which it could be determ ned whether the fire was the
result of carel essness or design, and although it could |ead
to arrest of any person against whomthere was sufficient
evi dence on which a charge of arson could be based, it was
held that the fact that the testinmony of the w tnesses night
provi de basis of crimnal charges against themdid not nean
that they were entitled to insist on the presence of their
counsel . The mmjority decision in the case supports the
stand of the respondent, Union of India. W have gone
through the minority viewin the judgnment of Black, J. and
are not inpressed by the sane. M. Salve has relied upon
the follow ng observations fromthe judgnent :-
"Secret inquisitions are dangerous things justly
f eared by free nen everywhere. They are the
breeding place for arbitrary  misuse of offica
power. They are often the beginning of tyranny as
wel | as indispensable instruments for its survival.
256
Modern as well as ancient history  bears w tness
that both innocent and guilty have been seized by
officers of the state and whi sked away for secret
interrogation or worse until the groundwork has
been secretly laid for their inevitable conviction
VWile the labels applied to this practice have
frequently changed, the central idea wherever and
whenever carried out remai ns unchangi ng-extraction
of "statenents" by one neans or another  from an
i ndividual by officers of the state while 'he is
hel d i ncomuni cado. "

The |earned judge, accordingly expressed his dissent
observing that to conpel a person to answer questions at a
secret interrogation when he is denied | egal assistance and
where he is subject to the wuncontrolled and -invisible
exerci se of power by government officials,  would be
unconstitutional . W do not share the ‘apprehension as
expressed above in the mnority judgnment in connection wth
enquiry and investigation under the Customs Act ad other
simlar statutes of our country. There is no question of
whi sking away the persons concerned in the cases before us
for secret interrogation, and there is no reason for us to
i mpute the nmotive of preparing the groundwork of false cases
for securing conviction of innocent persons, to the officers
of the state duly engaged in performng their duty  of
prevention and detection of econonmic crines and recovering
nm sappropriate noney justly belonging to the public.
Ref erence was al so made to the observation in the judgnent
in Carlos Garza De Luna, Appt., v. United States : 1
American Law Reports 3d 969; setting out the historica
background of the right of silence of an accused in a
crimnal case. M. Salve has relied upon the opinion of
Wsdom Circuit Judge, that the history of the devel opnent
of the right of silence is a history of aceretions, not of
an avulsion and the line of growh in the course of tinme
di scl oses the expanding conception of the right than is
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restricted application. The Judge was fair enough to
di scuss the other point of view espoused by the great
jurists of both sides of Atlantic before expressing his

opi ni on. In any event we are not concerned with the right
of an accused in a crimnal case and the decision is,
therefore, not relevant at all. The facts as energing from

the judgnent indicate that narcotics were throwmm froma car
carrying the two persons accused in the case. One of the

accused persons testified at the trial and his counsel in
argunent to the jury made adverse comments on the failure of
the other accused to go to the witness box. The first

accused was acquitted and the second accused was convi cted.
The question
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of the right of silence of the accused came up for
consideration in this set up.. In the cases before us the

persons concerned are not accused and we do not find any
justification for "expanding" the right reserved by the
constitution of India in favour of accused persons to be
enj oyed by ot hers.

11. ~We do not find any force in the argunents of M.
Salve and M. Lalit that if aperson is called away fromhis
own house and questioned in the atnosphere of the custons
office wthout the assistance of his |awer or his friends
his constitutional 'right under Article 21 is violated. The
argunent proceeds thus : if the person who is wused to
certain conforts and convenience is asked to cone by hinself
to the Department for answering question it anpbunts to
mental torture. W are unable to agree. It is true that
large majority of persons connected with illegal trade and
evasion of taxes and duties-are in a position to afford
[ uxuries on lavish scale of which an honest ordinary citizen
of this country cannot dream of and they are surrounded by
persons sinilarly involved either directly or indirectly in
such pursuits. But that cannot be a ground for hol ding that
he has a constitutional right to claimsimlar luxuries and
conpany of his choice. M. Salve was fair enough not to
pursue his arguenment with reference to the confort part, but
continued to maintain that the appellant is entitled to the
conpany of his choice during the questioning.. The -~ purpose
of the enquiry under the Custons Act and the other simlar

statutes will be conpletely frustrated if the whins of the
per sons in possession of useful information for t he
departnments are allowed to prevail. For achieving the

obj ect of such an enquiry if the appropriate authorities be
of the view that such persons shoul d be dissociated fromthe
at nosphere and the conpany of persons who provi de
encouragenent to themin adopting a non-cooperative attitude
to the nmachineries of law, there cannot be any  legitimte
objection in depriving them of such conmpany. The relevant
provisions of the Constitution in this regard have to be
construed in the spirit they were nade and the benefits
thereunder should not be "expanded" to favour exploiters
engaged in tax evasion at the cost of public exchequer
Applying the ‘just, fair and reasonable test’ we hold that
there in no nerit in the stand of appellant before us.

1.2. Both M. Lalit, the learned counsel in Wit
Petition (Crl.) No 717 of 1991 and the |earned counsel for
the respondent in Crimnal Appeal No. 476 of 1986 (arising
out of a FERA case) reiterated the stand that the parties
represented by themrespectively should be treated to be in
i denti -

258
cal position as an accused and consequently should be
allowed the protection under clause (3) of Article 20. In
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view of the judgnments of this Court and the discussion as
nentioned earlier, the argunment cannot be accepted. M.
Tulsi, the learned Additional Solicitor General, was right
in pointing out the distinction between an accused in a
crimnal case and a person called for interrogation under
the present Acts as discussed at page 466 in Ronesh Chandra
Mehta's case (supra).

1.3. The judgnent under challenge in Crininal Appea
No. 476 of 1986 deals with several questions raised by the
respondent, and the appeal has been pressed by M. Tulsi as
agai nst that part which allows the presence of a |awer
when the respondent is interrogated. It has been rightly
contended on behalf of the appellant that the relevant
provisions, in this regard, of the FERA and the Custons Act
are in pari materia and the object of the two Acts is also
simlar. As pointed out earlier the case of Ramanla
Bhogil al (supra) was one arising under FERA. Consequently
Crimnal Appeal No. 476 of 1986 has to be allowed against
that part of the judgment of the Delhi H gh Court which
dealt with the right of the respondents to have their | awer
during their interrogation.

1.4. In the result Crimmnal Appeal No. 476 of 1986 is
al  owed, but w thout costs in the terns indicated above and
the other cases are dismssed with costs to the Union of
India .

1.5. The |learned counsel for the Union of India has
drawn our attention to the period of limtation fixed under
the statutes for the purpose of taking certain steps and has
rightly contended that in viewof the pendency of the
present cases in Courts the period has to be extended.
During the litigation, orders of stay have been passed from
time to tine and the matters have renained pending for no
fault on the part of the concerned Departnents of the Union
of India and we, therefore, direct that the entire period
f or whi ch the cases have remained pending either in this
Court or in the Hi gh Court shall be-excluded while conputing
the period wunder section 110 of (the Custons Act ‘and the
ot her rel evant provisions.

R P. Cr. A 476/ 86 allowed and ot hers di sm ssed.
259




