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ACT:

I nconme Tax Act, 1961

Section 271 /(1)(a)-penalty for belated filing of
return- Assessee prevented by ‘reasonable cause’ -Burden of
proof - Mens rea-Wet her required to be established.

HEADNOTE:

For the belated filing of Income-tax returns, for three
consecutive assessnent years, the respondent-assessee was
i mposed penalty under section 271(1)(a) of the Incone-tax
Act, 1961. On appeal by the assessee, the Appel | ate
Assi st ant Conmi ssi oner confirmed the sarme. Revenue
preferred an appeal before the Tribunal. The /Tribuna
deci ded the question in favour of the assessee and  referred
to the H gh Court the question of law as to whether the
Tribunal was justified inlawin cancelling the penalty
levied on the assessee under section 271(1) for the three
assessnment years. The Division Bench of —the Hi gh Court
referred the matter to a Full Bench which decided the
guestion of |law that reasonabl e cause was an ingredi ent ~ of
the of fence for which the penalty has been provided and that
the taxing authority has prima facie to prove absence of
reasonabl e cause, and returned the natters to the division
Bench for disposal in accordance with |aw. The Division
Bench held that the assessee had shown reasonabl e cause for
the delay and answered the question against the ~Revenue.
Aggrieved by the said order the Revenue has preferred the
present appeal s.

On behal f of the Revenue, it was contended that  ‘there
has been a fundanmental distinction between the |evy of
penalty under section 271(1)(a) as opposed to section
271(1)(c) of the Act in that the forner related to
obligation to file returnintinme while the latter dealt
with concealnent. And in the forner case no mens rea was
i nvol ved.

The assessee contended that nens rea was relevant and
there was not much difference between a case falling under
section 271(1)(a) or Section

915
271(1)(c).
Al owi ng the appeal, this Court,
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HELD : 1.11 In nost cases of crimnal liability the
intention of the Legislature is that the penalty should
serve as a deterrent. The creation of an offence by statue
proceeds on the assunption that society suffers injury by
the act or om ssion of the defaulter and that a deterrent
sentence nust be inposed to discourage the repetition of the
of f ence. In the case of a proceeding under section
271(1)(a), however, it seens that the intention of the
Legi slature is to enphasise the fact of |oss of revenue and
to provide a remedy for such loss, although no doubt an
element of coercion is present in the penalty. 1In this
connection, the terms in which the penalty falls to be
neasured are significant. Unless there is sonething in the
| anguage of the statute indicating the need to establish the
elenent of nens rea, it is generally sufficient to prove
that a default in conplying with the statute has occurred.
[920 A-C

1.2, There is nothing 1in section 271(1)(a) which
requires that nens rea nust be proved before penalty can be
| evi ed under that provision

[ 920- D]

Gujarat Travancore Agency v. Conmi ssioner of |Incone
Tax, kerala, 177 | TR 455 SC, Conm ssioner of I|ncome Tax V.
Kal yan Dass Rastogi, 193 1TR 713, relied on and appli ed.

Morvi Cotton Merchants Industrial Corpn. Ltd v. State
of Qujarat, 36 STC 347; Comm ssioner ~ of - Income Tax V.
Gujarat Travancore Agency, 103 | TR 149; Addl. Conmi ssi oner
of Income Tax, Gujarat v. |I.M Patel and Co., 107 ITR 214,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION :~ Civil Appeal Nos. ' 2626-
28 of 1979.

On Appeal by Certificate fromthe Judgment and Order
dated 13.12.1976 of the Gujarat H gh Court in |Incone-tax
Ref erence No. 24 of 1973.

J. Ramanurt hy, Ranbir Chandra and A Subhashini (NP) for
the Appell ant.

Suni|l Dogra and P.H Parekh for the Respondent.
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The Judgrment of the Court was delivered by

S. MXHAN, J. Al the three appeals can be dealt with
under the comon judgnent since the assessnent -~ years are
different while the assessee-the respondent is oneand the
same. The three assessment years in question. are 1964-65,
1965-66 and 1966-67.

For the year 1964-65, the assessee returned an -incone
Rs. 48,000 while he was assessed on an incone of Rs. 58,557
i mposing a penalty of Rs. 9,690. For the year 1965-66, the
assessee returned an incone of Rs.45,000. He was assessed on
an income of Rs. 52,337 together with the penalty of Rs.
6, 115. For the year 1966-67, he returned an income of Rs.
51,000 while he was assessed on an incone of Rs. 62,560 -and
a penalty of Rs. 3,915 was inposed. It requires to be
stated, at this stage, that for the respective assessnent
years the returns, as per the statute, ought to have been
filed on July 31, 1964, July 31, 1965 and July 31,1966
respectively. However, the assessee filed the returns for
all these years on march 24, 1967. It was the filing of
these bel ated returns which obliged the assessing authority
to inpose penalty as warranted under Section 271(1)(a) of
the Income-tax Act, 1961, (hereinafter referred to as "the
Act"). When the assessee questioned the correctness of the
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i mposition of penalty by way of an appeal against the order
of t he I ncome-tax officer; the Appel | ate Assi st ant
Conmi ssioner confirned the sane. Thereupon, the matter was
taken up to the Tribunal. The Tribunal deciding in favour of
the assessee referred the foll owi ng question of |aw
"Whether in the facts and circunstances, the
tribunal in justified inlaw in cancelling the
penalty levied on the assessee under Section
271(1)(a) for the three assessnent years 1964-65 to
1966-67".

Oiginally, the matter cane up before a Division Bench
of the Gujarat High Court. However, the matter was referred
to the Full Bench because the Division Bench found itself
unable to agree with the view taken by the earlier Division
Bench ruling reported in 36 STC 347 Morvi Cotton Merchants
I ndustrial Corpn. Ltd. v. State of Gujarat and in Specia
Cvil Application No.1059 of 1972 decided by the sane Bench
of July 18, 1974. In these cases, the Division Bench took
the view 'under the provisions of Section 271(1)(a) of the
| ncome-tax ~Act, 1961. Under the Sales Tax Act, where also
the words "w thout reasonable cause" have been set out in

917
Section providing for penalty the burden is on the Revenue
to prove absence of "reasonabl eness cause.”

Thus, the Division Bench felt since these decisions,
though related to sales tax, had a direct bearing on an
interpretation of Section 271(1)(a) of the Act the reference
cones to be mmde.

The Full Bench  of the Gujarat High Court, after
referring to the case-law, ultimately disagreed. with the
view expressed by the Full Bench of the Kerala  H'gh Court
reported in 103 |TR 149 Comm ssioner~ of _Incone  TAX V.
CGuj arat Travancore Agency and concl uded as under

"In the light of the above discussion, our conclusions
are as follows: -

(1) Under Section 271(1)(a) of the Income-tax Act,
1961, failure without reasonable cause to/ furnish
return in question is an ingredient of the offence;
(2) Section 271(1)(a) provides for penalty in cases
where the assessee has either acted deliberately in
defi ance of law or was guilty of conduct
contunaci ous or dishonest, or acted in conscious
di sregard of his obligation

(3) The Ilegal burdenis on the Departnent to
establish by | eading sone evidence that prinm facie
the assessee has wi thout reasonabl e cause failed to
furnish the return without the tine specified in
Section 271(1)(a) read with the relevant other
Sections referred to in that section.. Once /this
initial burden which may be slight has been
di scharged by the Departrment, it is “for t he
assessee to show as in a civil case on bal ance of
probabilities that he had reasonable cause in
failing to file the return wthin the time

speci fi ed;
(4) Mere falsity of the explanation furnished by
t he assessee cannot help the Depart ment in

establishing its case against the assessee at the

time of imposition of penalty.
In view of the above discussion and in view of our
conclusion, we answer the question as reframed by us as
fol |l ows:

"Reasonabl e cause is an ingredient of the offence

for which the
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penalty is provided and the taxing authority has
prima facie to prove absence of reasonable cause in
the sense that has been expl ai ned above."

The matter will now go before the Division Bench
for disposing of the case in accordance with |aw "

Thereafter,the matter came before the Division Bench
whi ch held that the view expressed by the Tribunal that the
assessee had shown "reasonabl e cause" in erroneous on the
facts and in the circunmstances of the case. Accordingly, the
reference was answered in the affirmative and against the
revenue. It is under these circunmstances, the Civil Appeals
have to be preferred by the Revenue.

M. J. Ramanurthy, |earned counsel appearing for the
Revenue would subnmit that the decision of the Kerala High
Court reported in 103 I'TR 149 which has been differed from
the i npugned judgment, whichis now reported in 107 | TR 214,
Addl . Conmi ssi oner -of |ncone-tax, Gujarat v. I.M Patel and
Co. has come to be affirmed by this Court in GQujarat
Travancore Agency v. Conmi ssioner of Income-tax, Kerala 177
| TR 455 SC.further the sane principle, as laid down in the
above ruling of the Supreme Court, has to be reiterated in
Commi ssioner of Inconme-tax v. Kalyan Dass Rastogi 193 |ITR
713.

Based on this Decision, the argument of |earned counse
proceeds that there i s a fundanmental distinction between the
levy of penalty under Section 271(1)(a) as opposed to
Section 271(1)(c) of the Act. The fornmer relates to the
obligation of the assessee to file areturn within the due
dat e, while the ‘latter deals wth conceal nent wher e
statutory obligation has been inposed requiring the assessee
to file the return within the due date. It isfor him to
show, should he file a belated return, a "reasonable cause"?
The burden is ultimately on the assessee to plead and prove
the "reasonable cause". Consequently, no ‘mens real ' could
arise at all. In contradistinction to this whether, it is a
case of conceal nent of inconme under Section 271(1)(c) ' then
the question of nens rea may cone(in. Unfortunately, in the
j udgrment under appeal this distinction has not been borne in
mnd which led to the non-application of the ratio of the
Ful | Bench of the Kerala Hi gh Court reported in 103 1TR 149
(Supra). It was this aspect of the nmatter which come to be
clarified in 177 ITR 455 (Supra) which has subsequently
been applied in 193 ITR 713 (Supra). Thus, it is submtted
that the
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Revenue is entitled to succeed.

In opposition to this, the |earned counsel for the
assessee drew our attention to the passages occurring in the
i mpugned judgnent, wherein the requirenent of proving / nens
rea had cone to be insisted upon. According to himthere is
not nuch of a difference between a case falling under
Section 271(1)(a) or sub-section (1)(c).

We have given our careful consideration to the ‘above
subm ssions. W are of the view that the Revenue is entitled
to succeed. As a matter of fact the very question with which
we are concerned is no longer res integra as has rightly
been pointed out by M. Ramamurthy. In 177 I TR 455 at page
457 (Supra) Court answered the question in the follow ng
wor ds: -

"Learned counsel for the assessee has addressed
exhaustive argunents before us on the question
whet her penalty inposed under Section 271(1)(a) of
the Act involves the element of mens rea and in
support of his submission that it does, he has
pl aced before us several cases decided by this
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Court and the High Court in order to denpbnstrate
that the proceedings by way of penalty under
Section 271(1)(a) of the Act are quasi-crimnal in
nature and that, therefore, the elenent of nens rea
is a mandatory requirenent before a penalty can be
i mposed under Section 271(1)(a). W are relieved of
the necessity of referring to all those decisions.
I ndeed, many of them were considered by the High
Court and are referred to in the judgment under
appeal . It is sufficient for wus to Secti on
271(1)(a), which provides that ©penalty may be
i mposed if the Income-tax Oficer is satisfied that
any person has, W thout reasonable cause, failed to
furnish the return of total incone, and to section
276C which provides that if a person wilfully fails
to furnish in due time the return of incone
requi red under section 139(1), he shall punishable
with rigorous inprisonnent for a term which may
extend to one year or with fine. It is clear that
in" the former case what is intended is a civi
obligation while in the latter what is inposed is a
crimnal sentence. ~There can be no dispute that
having regard to the provisions of section 276(3)
whi ch speaks of wilful failure on the part of the
defaul ter 'and taking into consideration the nature
of the penalty, which is punitive,
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no sentence can be inposed under that provision
unl ess the elenent of nens rea is established. In
nost cases of crimnal liability the intention of

the Legislature is that the penalty should serve as
a deterrent. The creation of an offence by  statute
proceeds on the assunptionthat ~society suffers
injury by the act or onm ssion of the defaulter and
that a deterrent 'sentence nust be inposed to

di scourage the repetitionof the offence. In the
case of a proceeding (under section 271(1)(a),
however, it seems that the intention’ of t he

Legislature is to enphasise the fact of 1o0ss of
revenue and to provide a renedy for such |oss,
al though no doubt an el ement of coercion-is present
in the penalty. In this connection, the ternms in
whi ch the penalty falls to be neasured are
significant. Unless there is sonething in the
| anguage of the statute indicating the need to
establish the element of nmens rea, it is generally
sufficient to prove that a default  in~ conplying
with the statute has occurred. In our opinion,
there is nothing in section 271(1)(a) whi ch
requires that nmens rea nust be proved before
penalty can be | evied under that provision."

In view of this, it is no longer open to argunent
whether any mnens rea is required to be established ‘under
section 271(1)(a). As a matter of fact, in the subsequent
decision of this Court in 193 ITR 713 Conm ssioner - of
Income-tax v. Kalyan Das Rastogi squarely applied this
ratio. In the result, the reference is answered in favour of
the Revenue. The appeals will stand allowed setting aside
the judgnents of the H gh Court and the Tribunal. The order
of assessnment as passed by the Assessing Authority and as
confirnmed by the Assistant Appellate Comm ssioner in
relation to penalty is hereby confirmed. There shall be no
order as to costs.

G N Appeal al | owed
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