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ACT:
| NCOVE TAX ACT, 1922

Section 15 C Industrial undertaking established by
t aki ng on |ease building previously used for ot her
busi ness-transfer | of nachinery or plant of very nom na
val ue- Whet her the undertaking entitled to claimbenefit of
exenption.
Interpretation of Statute:

Taxing statute- provision granting incentives for

pronmoting , economc growh and devel opnent-to be liberally
construed.
HEADNOTE:

The appel | ant - conpany, which was fornmed for exploiting
the manufacturing licence issued by the Governnment in

favour of its pronoter Corporation, entered into an agree-
ment with the pronoter corporation to secure and take over

from the pronoter Corporation the rights under the |I|icence
to manufacture tenpo vehicles and to take over its factory
as a going concern with its assets, liabilities, machinery,

power, quotas etc.C ause 10 of the agreenent provided that
the transferee, the appellant conpany, should be in  posses-
sion of the prenmises of the factory and the building on
payment of nmonthly rent as a |l essee. tools and inplenents
valued at Rs. 3500 of the pronpter corporation,  were  also
transferred to the conpany. After the take-over, the licence
was endorsed by the appropriate authority of the Governnent
of India in favour of the assessee conpany.

In assessment proceedings for the year 1960-61, the
appel  ant company, the assessee clainmed benefit of partia
exenption from paynment of tax under section 15C of the Act
of 1972 as the conpany was a new undertaking. the |Incone Tax
Oficer rejected the claimon the ground that though the
undertaking was new, it was not entitled to the benefit, as
it

766
was formed by splitting up of business already in existence
and also by transfer to the new business of the building
and nmachi nery previously used in the other business. Howev-
er, the Income Tax Oficer observed that it could not be
held, on the facts of the case, that it was a case of recon-
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struction of the business already in existence.

On appeal by the assessee-conpany, the appellate As-
sistant commr ssioner held that taking prenises on |ease
could not be held to anpunt transfer of the building as the
buil ding in which the undertaking was set up was not pur-
chased but taken onlease only and that since, admittedly,the
value of the building could not be included in the capita
conputation for the purposes of section 15 C, the value of
which would be negligible as conpared to the value of the
assets installed, the assessee was entitled to claim the
benefit. In further appeal, the Incone Tax Appellate Tribu-
nal agreed wth the order of the Appellate Authority and
rejected revenue's contention that since the premises in
guestion were earlier used for the purpose of business, the
assessee was disentitled fromclaimng the benefit as the
"new y established undertaking nust also refer to a building
previously wused by the assessee hinself in any other busi-
ness’. At held that | ease could not be held to be transfer,
and that an-industrial undertaking to be covered in the
m schief " of clause (i)of sub-section(2) of section 15C
shoul d have been 'formed’ by transfer of building, plant or
machi nery, whi ch was substantial and prominent in the forma-
tion of the undertaking ;in other words, the part played by
such transfer should have been such that the industry wth-
out it could not have conme into being, and that it could not
stand to reason that /a big industrial undertaking should be
deni ed the benefit of Section 15C, only because it took the
busi ness premi ses on | ease or used its inplenents and tools
worth a small anount previously used for the purposes of
busi ness.

On a reference nade by the departnent, the Hgh Court
answered the question of |aw raised by the ~departnment in
its favour and agai nst the assessee. Hence the appeals by
t he assessee.

On the question whether the assessee was entitled to
claim partial exenption frompaynent of tax under / section
15C of Income Tax Act, 1922 on profit and gains derived from
an industrial undertaking established in a building taken on
| ease used for other business, and whether the assessee-
conpany, which had been found by the tribunal, to be a new
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Conpany, could be denied the benefit as visualised in Sec-
tion 15C(1) because of operation of clause (i) of sub_sec-
tion (2).
Al'l owi ng the appeal s by the assessee- Conpany, this Court,

HELD: 1. 1. Section 15 C of the Inconme Tax Act, 1922 read
as a whole, was a provision, directed towards _encouraging
industrialisation by permtting an assessee setting up a new
undertaking to claimbenefit of not paying tax to the extent
of six per cent in a year on the capital enployed. But the
| egi slature took care to restrict such benefit only to those
undert aki ngs which were new in formand substance, by pro-
viding that the undertaking should not be ’'formed in any
manner provided in clause (i)of sub-section (2) of Section
15C. Each of these requirenents, nanely, formation of the
undertaking by splitting up or reconstruction of an existing
busi ness or transfer to the undertaking of buildings, raw
material or plant used in any previous business results in
denial of the benefit contenpl ated under sub-section (1)
clause(i)of sub -section (2) is a restrictive clause. By
this clause, the legislature intended to control any attenpt
or effort to abuse the benefit intended for new undertaking
by change of | abel. The intention was not to deny benefit to
genui ne new industrial undertaking but to control the mis-
chief which mght have otherw se taken place. Therefore, a
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provision in taxing state granting incentives for pronoting
gromh and developnent should be construed |iberally.

Consequently, the restriction onit, too, has to be con-
strued so as to advance the objective of the section and
not to frustrate it. Adopting a literal interpretation would
result in defeating the purpose of section 15C. Therefore,
it becones necessary to resort to a construction which is
reasonabl e and pur posi ve to nake t he provi si on
meani ngf ul [ 773D-F, 774B, 774D

Broach Distt. Co-operative Cotton sales Gnning and
Pressing Society Ltd. Comm ssioner of Income Tax, Ahnedabad,
177 1 TR [1989] 418 SC and conm ssi oner of Inconme Tax, Anrit-
sar V. Strawboard Manufacturing Conpany Ltd; 1771 TR 1989]
431 SC, relied on.

1.2 Initial exercise, therefore, should be to find out
if the wundertaking was new Once this test is satisfied
then cl ause(i) should be applied reasonably and liberally in
keepi ng with spirit of Section 15C (1)of the Act. Wile
doi ng 'so, various situations may arise. For instance, the
formation nmay be without anything to do with any earlier
busi ness. - That is, the undertaking my be forned wi t hout
splitting up or reconstructing
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any existing business or without transfer of any building
material or plant of any previous business. Such an under-
taki ng undoubtedly would be eligible tobenefit w thout any
difficulty . On the other extreme may be an undertaking new
in its formbut not in substance. It nmay be new in name
only. Such an undertaki ng woul d obviously not be entitled to
the benefit. In between the two, there may be various other
situations, for instance, a new conpany nay be  fornmed, as
was in the instant case, but tools and inplenments worth
Rs. 3500 were transferred to it of previous firm Technical-
ly speaking it was transfer of material used in previous
busi ness.
[777 CF]

1.3 Wrld of a statute are undoubtedly the best guide.
But if their neaning gets clouded then the courts are re-
qui red to clear the haze. Sub-section (2) advances the
obj ective of sub-section (1)by including in it every under-
taking except if it is covered by clause (i) for which it is
necessary that it should not be formed by transfer of build-
ing or machinery. The restrictions are denial of  benefit
arises not by transfer of building or material to the new
conpany but that it should not be formed by such transfer.
This is the key to the interpretation. The formation should
not be by such transfer. The enmphasis is on formation not
on use. Therefore, it is not every transfer of building or
material but the one which can be held to have resulted in
formation of the undertaking . Even if the undertaking is
establ i shed by transfer of building, plant or nachinery but
it is not formed as a result of such transfer the assessee
could not be denied the benefit.[777G H, 778A]

Conmi ssi oner of |Incone Tax, West Bengal-11 v. Sainthia
Rice and QI MIls, 82ITR 1971]778(cal.); Comm ssioner - of
Income Tax v. Ganga Sugar Corporation Ltd;92 |1TR 1973]173
(DELHI) ; Commi ssioner of |Incone Tax , Wst Bengal -1 .
El ectric Construction and Equi prent Conpany Ltd ;(Cal.)1
041 TR [1976] 101; Comm ssioner of Income tax, Bombay city
-1,v. Kopran Chem cal Co. Ltd; 1121 TR [1978] 893; Comm ssi oner
of Incone tax, Bonmbay City -1l v. Sawer’'s Asia Ltd; 122
I TR [1980] 259 and L. G Bal akrishan & Bros. Ltd. v. Conmm s-
sioner of Incone Tax, Madras 151 | TR [1985] 270, approved.

1.4 The words 'previously used in any other business’
cannot be construed so narrowmy as to confine it to building
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of the assessee only . but it cannot be said that if new
undert aki ng was established in a prem ses

769
taken on |l ease then it, always, anmounted to formation of the
undertaking by transfer of the building previously used.
[779 B]

Capsul ation Services Pvt. Ltd. v. Conm ssioner of
I ncome Tax, Bombay, 91['1973] |ITR 566; Phagoo Mal Sant Ram
v. Conmi ssi oner of Income Tax Patiala, 74 | TR [1969] 734 and
Conmi ssi oner of |Incone Tax, Bonbay City-I1 v. Fordham Press-
ing (INDIA) Pvt. Ltd., 121 I TR 426, partly approved.

Conmi ssi oner of Income Tax v. Ganga Sugar Corporation
Ltd., 92 |ITR[1973] 173 Del hi and Commi ssioner of Incone
Tax, GQujarat-IV v. Suessin Textile Beraing Ltd., 135 |ITR
[1982] 443, approved.

Textile Machinery Corporation Ltd. v. Conm ssioner of
I ncome Tax, West Bengal , 107 [1977] 195 SC, affirmed.

1.5. ‘Form according to the dictionary has different
nmeani ngs. ~ In-the context in which it has been used it was
intended " to connote that the body of the conmpany or its
shape did not cone up in consequence of transfer of build-
ing, machinery or plant used previously for business pur-
pose. Use of the negative before word ’formed  further
strengthens it. In other words, building, machinery or plant
used previously in other business should not result in the
undert aki ng being formed by it. The transfer to take out the
new undertaking out of purview of sub-section (1) nust be
such that but for transfer the new undertaking could not
have conme into being. [779 C DO

1.6 In the instant case, the part played by taking the
building on Ilease was not dominant in formation of the
conpany. The High Court was therefore not- justified in
answering the question in favour of the revenue. The assesse
was entitled to partial exenption under Section 15C of the
I ncome Tax Act, 1922. [799 E]

JUDGVENT:

CIVIL  APPELLATE JURISDICTION :  Cvil~ Appeal No.
1211(NT) O 1982.

From the Judgnent and order dated 25.8.1981 of the
Bonbay Hi gh Court in Inconme Reference No. 154 of 1971

W TH
Civil Appeal No. 1258 to 1260 (NT) of 1982
AND
770

Cvil Appeal No. 1257(NT) of 1982
P.H. Parekh for the Appellant
J. Ramanmurthy, P. Paraneswaran for the Respondents.

The Judgnent of the Court was delivered by

R M SAHAI, J. The question of law that arises for
consi deration in these appeal s directed agai nst order of the
Bonbay High Court, in an Income Tax reference relating to
assessment year 1960-61, is if the assesse was entitled do
claim partial exenption from paynent of tax under section
15C of Inconme Tax Act of 1922 on Profits and gains derived
froman industrial undertaking established in building taken
on | ease used previously for other business.

M s Bechhr aj Tr adi ng Cor por ai on (in bri ef
"Corporation’), incorporated on 29th Septenber 1945. carried
on business of inport-export in various itens. In 1957 it
was granted |Ilicence for manufacturing tenpo 400cc three
wheel ed transporters. It entered into an agreement with
foreign collaborator, who agreed to grant the |licensee the
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knowhow rights for the manufacture, in India of tenpo
conmer ci al three wheel er vehicl es, against paynent of Gernman
marks. Accordingly the assessee conpany Ms Bajaj Tenpo
Ltd., Bonbay (inshort ’'Conpany’) was, forned, for exploiting
the manufacturing licence issued by the Governnent 32% of
the shares capital of which was subscribed by the foreign
col | aborators and renai ning 68% share capital was issued to
the shareholders of the Corporation. The assessee conpany
entered into an agreenent with the Corporation, which was
the pronoter conpany, to secure and take over from the
promot er company the rights under the licence to nmanufacture
tenmpo vehicles and to take over the factory registered under
the nanme of Auto Rickshaw Engi neering Factory as a going
concern with its assets liabilities nmachinery, power, quotas
etc. Clause 10 of the agreenent provided that the transfer-
ee, that is, the conpany shall be in possession of the prem
ises of the factory and the buildi ngs on paynent of nonthly
rent as a |lessee. Tools and inplenents, valued at Rs. 3,500
of the Corporation, were also transferred to the conpany.
After take over the licence was endorsed by the appropriate
aut hority of the Governnment of India‘in favour of the conpa-
ny
771

In assessment proceedi ngs the assessee claimed benefit
of partial exenption frompaynent of tax as the conpany was
a new undertaki ng. The Inconme Tax O ficer rejected the claim
as even though the undertaking was newit was not entitled
to the benefit as it was formed by splitting up of business
already in existence and also it was forned by transfer to
the new business of the building and machinery previously
used in other business. But while rejecting the claim the
Inconme Tax officer observed that on facts furnished it was
difficult to hold that it was a case of reconstruction of
the business already in existence. He did not find much
nerit even in transfer of tools and inplenents worth
Rs. 3,500. In fact the main ground for rejection of the claim
was establishing of business in a building which was used
previously for business. The Appel late Comm ssioner did not
agree with the Incone Tax O ficer as according to himtaking
premnm ses on | ease could not be held to amunt to transfer of
the building as the building in which the undertaking was
set up was not purchased but taken on | ease only. The appel -
late authority held that since it was admitted that the
value of the building could not be included in the capita
conputation for the purposes of Section 15C the value of
which would be negligible as conpared to the value of he
assets installed, the assesee was entitled to claim the
benefit. In further appeal the Incone Tax Appellate Tribuna
agreed with the order of the appellate authority it rejected
the contention, advanced on behal f of the revenue that since
the prem ses in question were earlier used for the  purpose
of business the assessee was disentitled fromclaining the
benefit as the, '"newy established undertaking must  also
refer to a building previously used by the assessee hinself
in any other business’. It was further of opinion that |ease
could not be held to be transfer. The tribunal held that an
i ndustrial undertaking to be covered in the mischief of
clause (i) of sub-section (2) of section 15C should have
been ’'forned’ by transfer of building, plant or machinery,
whi ch was substantial and promnent in the formation of the
undertaking. In other words the part played by such transfer
shoul d have been such that the industry without it could not
have cone into being. According to tribunal it could not
stand to reason that a big industrial undertaking should be
denied the benefit of Section 15C only because it took the
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busi ness prem ses on | ease or used its inplenents and tools
worth a snall amount previously used for the purposes of
busi ness. On further reference nade by the department in the
H gh Court the question of |aw raised by department was
answered in its favour and agai nst the assessee without any
772
di scussion, only, in view of the decision in Capsulation
Services Pvt. Ltd. v. Conm ssioner of Inconme Tax, Bonbay, 91
[1973] ITR 566. The finding of the tribunal, thus, that the
assessee conpany cannot be said to have been forned by the
reconstructi on of pronoter company as, 'the business of the
new industrial undertaking established by the assessee
conpany did not exit prior to its incorporation and was
neither carried on by the pronpter conpany nor by any other
conpany’ has becone final. The dispute centres round if the
conpany was fornmed by transfer of building or material used
in previous business. It had tw aspects one taking of
buil ding on | ease and other transfer of tools and inpl enents
val ued at 'Rs. 3, 500.
Section 15C of the Income Tax Act, 1922 is extracted
bel ow :
"15C (1) Save as otherwi se hereinafter provided,
the tax shall not be payable by an assessee on so
much of the profits or gains derived from any
i ndustrial undertaking to which this section ap-
plies as do not exceed six percent per annumon the
capital ‘enployed in the undertaking, conputed in
accordance with such rules as may be nade in t he
behal f by the Central Board of Revenue.
(2) This section applies to any industrial under-
t aki ng whi ch
(i) is not formed by the splitting up or the recon-
struction of business already in-existence or by
the transfer to a new business of building, nmachin-
ery or plant previously used in any ot her
busi ness. .. ..
The limted question is whether the asessee which has
been found by tribunal to be a new conpany could be denied
the benefit as visualised in section 15C(1l) because of
operation of the «clause (i) of Sub-section(2) It is a
restrictive clause. It denies benefit which is - otherwse
avail abl e in sub-section (1) A provision ina taxing statute
granting incentives for pronoting growh and developnent
should be construed liberally ! In Broach Dstt. Co-
Operative Cotton Sales G nning and Pressing Society Ltd. v.
Conmi ssi oner of | ncone Tax Ahmedabad, 177 | TR [1989] 418 SC
the assessee a cooperative society claimed that the receipts
from the ginning and pressing activities was exenpt under-
Section 81 of the Incone tax Act. The question for interpre-
tation was whether the cooperative society which carried on
t he busi ness of ginning and pressing was society engaged in
773
‘marketing’ of the agricultural produce of the its nmenbers.
The Court held that object of section 81(1l) was to encourage
and pronote the growh of cooperative societies and conse-
quently a liberal constuction nust be given to the operation
of that provision. And since ginning and pressing was inci-
dental or ancillary to the activities menioned in Section
81(1) the assessee was entitled to exenption and the proviso
did not stand in way. In Comm ssioner of Income Tax, Anrit-
sar v. Strawboard Manufacturing Conmpany Ltd., 177 | TR [1989]
431 SC was held that the law providing for concession for
tax purposes to encourage industrial activity should be
l'iberally construed. The question before the Court was
whet her Straw Board could be said to fall within the expres-
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sion "paper and pul p" nentioned in the Schedule relevant to
the respective assessnent years. The Court held that since
word "paper and pulp" was nmentioned in the Schedule the
intention was to refer to the paper and pulp industry and
since Straw Board Industry could be described as formng
part of the paper and pulp industry it was entitled to
benefit.

The section, read as a whole, was a provision, directed
towards encouraging industrialisation by permtting an
assesse setting up a new undertaking to claimbenefit to the
extent of six percent in a year on the capital enployed. But
the legislature took care to restrict such benefit only to
t hose undert aki ngs which were new in form and substance, by
providing that undertaking should not be ’'forned in any
manner provided in Cause (i) of sub-section (2) of Section
15C. Each of these requirenents, nanely, formation of the
undertaki ng by splitting up or reconstruction of an existing
busi ness or tansfer to the undertaking of building, raw
material ~‘or plant used in any previous business results in
denial of ~the benefit contenpl eted under sub-section (1)
Since a provision intended for pronpting econom c growth has
to be interpreted libeally the restriction onit, too, has
to be construed so as to advance the objective of the
section and not to frustrate it. But that turned out to be
the, unintended, consequence of construing the clause liter-
ally, as was done by the H gh Court for which it cannot be
bl amed, as the provision is susceptible of such construction
if the purpose behind its enactment, the objective it sought
to achieve and the mischief it intended to control is |ost
sight of. One way of reading it i's that the clause excludes
any undertaking forned by transfer to it of any ‘building,
pl ant or machi nery used previously in any other business. No
obj ection could have been taken to such readi ng but when the
result of reading in such place and sinple manner is' analy-
sed

774
then it appears that literal construction would not be
proper. Taking facts of this case as illustration the
i nherent fallacy surfaces. The Income Tax O ficer found that
tools and inplements worth Rs. 3,500 used in earlier business
were transferred to it. They conprised of nachines which
were of very mnor nature. But for one spotwelling nachine
the cost of which was Rs. 1500, the other 13 items were of
val ue of Rs.100, Rs.200, Rs.300 or at npbst Rs.400. On plain
reading the effect of such transfer was operation of the
cl ause and deni al of benefit to the assessee. But that would
be denial of very purpose for which the provision was
enacted. The Legislature by clause (1) of sub-section (2) of
Section 15C intended to control an attenpt or  effort to
abuse the benefit intended for new undertaking by change of
| abel . The intention was not to deny benefit to genuine new
i ndustrial undertaking but to control the mischief | which
m ght have otherw se taken place. The result was however
just the contrary. Any use of building or plant or machinery
howsoever nom nal either because of conpul sion or inadvert-
ence or sheer necessity fell in the m schief and the depart-
mental authorities, bound as they were with the provision of
the section, refused to grant exenption. H gh Courts also
differed in their approach. Various decisions which were
pl aced before us |l eave no room Sone related to transfer of
machi nery to the new business and others to the building. In
respect of nachinery the Hi gh Courts appear to be nearly
unani nous that where the value of transferred machinery was
| ow or neagre the assessee should not be denied the benefit.
For instance the Calcutta H gh Court in Commissioner of
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I ncome Tax, West Bengal- Il v. Sainthia Rice and Ol MIIs,
82 ITR [1971] 778 (Cal.) did not find any reason to deny the
benefit to the assessee where the undertaking was fornmed by
acquisition of part of machinery in second hand from open
market. But the decision which becane the |eading decision
on transfer of machinery was rendered by Del hi H gh Court in
Conmi si oner of Incone Tax v. Ganga Sugar Corporation Ltd.,
92 I TR [1973] 173 (Delhi.) It has been follwed in nearly al

t he decisions, given subsequently as it was approved by this
Court. It was held that use of scrap and material of the
unit of the value of a small fraction of the expenditure
involved in the setting up of the newunit did not attract
the concluding words of clause (i) of Section 15(2). The
Calcutta H gh Court in Comm ssioner of |I|ncone Tax, West
Bengal -1 v. Electric Construction and Equi prrent Conpany Ltd.
(Cal.), 104 ITR [1976] 101, was of view that where nachinery
previously used was ‘very small-conpared to the value of the

machi nery installed~ the assessee was well wthin sub-
section

775
(1) of Section 15C. Sane view was taken by the Bonmbay High
Court in Conmissioner ~of |Income Tax, Bonbay City -1 V.

Asbsestos, Magnesia & Friction Materials Ltd., 106 ITR
[1977] 286 and it was observed, that the inportant aspect to
be ‘considered nust be the nonetary value of the old assets
transferred to and utilised in the new undertaking . In
Comm ssioner of Incone Tax, Bonbay  City-- 1, v. Kopran
Chemical Co. Ltd., 112 ITR [1978] 893 the Court answered the
qguestion in favour of assessee as the nachinery transferred
to the new business was of ‘insignificant value’ . In another
decision the Bonbay High Court in Conmm ssioner ~of Incone
Tax, Bombay City-1l v. Sawer’'s Asia Ltd., 122 |TR [1980]
259 while construi ng anal ogous provision, Section 84(2) of
1961 Act, opined that where machi nery taken on hire formed
‘“insignificant part of the total value the assessee could
not be denied the benefit. In the case of L.G Bal akrishnan
& Bros. Ltd. v Conm ssioner of lncome-Tax, Mardras, 151 |ITR
[1985] 270 the Madras Hi gh Court deci ded against the asses-
see not on proportion or value of the nachinery transferred
but because | ease of machi nery anmounted to transfer.

On transfer of building the decision of the Bonbay Hi gh
Court on which reliance was placed by the Hgh Court for

deciding the case against assessee shall be adverted to
later. But this was relied by the sane Hgh Court in
Comm ssioner of Incone Tax, Bonbay City-I1 ~v. Fordham

Pressing (lndia) Pvt.Ltd., 121 ITR 462 in a case where the
assessee took land with superstructure on | ease, renmoved the
tin roofing extended the height of wall and covered the
ceiling with new roof. It was held that since the new
structure used by the assessee was not a totally new
structure the undertaking was forned by transfer- of the
buil ding used previously for business. In Conmi ssioner of
Income Tax, Qujarat-I1V v. Suessin Textile Bearing Ltd, 135
I TR [1982] 443, CGujarat H gh Court while deciding claim of
assessee under 1961 Act struck a dissenting note and ob-
served, ‘Practical commpn sense and comrercial expediency
woul d necessitate the conclusion that in so far as a new
undertaking is being carried on in a building which was
previously being used by someone el se or which was rented by
someone el se other than the assessee and the new undert aki ng
being started for the first tinme by the assessee in the
newy rented premses, then, the third negative condition
cannot be said to be viol ated,;

Thus so far transfer of machinery is concerned the
Hi gh Courts have consistently taken the viewthat if the
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val ue of transferred nachi nery was

776
nomnal it could not result in denial of benefit to the

assessee. This conclusion was reached by construing the
provision either on principle of conrercial expediency or
practical conmmon sense or to avoid unjust hardship to the
assessee. This was legislatively recoginsed by Explanation
(2) to sub-section (4) of Section 80J of 1961 Act. Simlarly
the ineligibility due to transfer of building was toned down
in the first instance by anending the provision in 1967 and
providing that any building used previously for business
purposes taken on |ease by the new conpany would not be
covered in the mschief of clause (ii) of sub-section (4) of
Section 80J of 1961 Act. Later in 1976 it was deleted,
altogether, thus the restriction of the new undertaki ng not
being formed by transfer to a new business of building used
previously for any order business did not disentitle an
assessee fromclaimng the benefit for partial exenption

Sri /Ramanurthy the | earned counsel for the departnent
urged that even though from-anal ogous provision in Section
80J (4)(ii) in the Act of 1961 the restriction of transfer
of new business to the buil ding used previously for business
has been omtted but that would not reflect favourably for
assessee in 1960-61. Rather it would show that the
| egislature which’' is~ the best Judge of need of people,
mani fests its intention fromtine to tine through anmendnent,
substitution and omission considering the social and
econoni ¢ conditions in view Since during operation of 1921
Act it intended that an undertaking established in building
used earlier for business could not claimthe benefit the
Court should restrain its hands and may not interpret the
provision by 1967 anendnent in the 1961 Act, when the
restriction was I|ifted fromleased or rented building or
1976 or when the transfer of business  to building used
previously for business no nore renmained one of t he
conditions for disentitling the -assessee from claimng
benefit. Subsequently anendnents in 1961 Act may or ‘nay nhot
be taken as clarificatory but if a provision for  checking
abuse is found to have resultedin nullifying the very
purpose of its enactnent and Legi slature intervenes then it
can be assuned that the Legislature having been satisfied
of failure of the purpose for which the provisions  was
i nserted proceeded to cure the defect by suitably amendi ng
the provision or renoving it. But for purposes of construing
the proviso in Section 15C it is not necessary to go that
far as there can be no doubt that literal ‘construction of
clause (1) of sub-section (2) was anmenable to ~denial of
benefit to the assessee even in genuine cases. For instance
an undertaking otherwise entitled to benefit would  fal
within mschief of the sub-clause if it was
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established in a building which was wused for business
purposes at any time in the renpte past. O it mght have
been established in part of building, earlier wused for
busi ness purposes due to paucity of accommodation. Denying
benefit to such undertaking could not have been intended
when the very purpose of Section 15C was to encourage indus-
trialisation. It was for this reason that various High
Courts evolved the test of commercial expedi ency or substan-
tial involvement valued in ternms of noney etc. to interpret
this clause. Adopting literal construction in such cases
woul d have resulted in defeating the very purpose of Section
15C. Therefore it becomes necessary to resort to a construc-
tion which is reasonabl e and purposive to nake the provision
meani ngf ul .
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Initial exercise, therefore, should be to find out if
the undertaking was new. Once this test is satisfied then
clause (1) should be applied reasonably and liberally in
keeping with spirit of Section 15C(1) of the Act. Wile
doing so various situations may arise for instance the
formation may be without anything to do with any earlier
business. That 1is the undertaking may be fornmed w thout
splitting up or reconstructing any existing business or
wi thout transfer of any building material or plant of any
previ ous busi ness. Such an undertaki ng undoubtedly would be
eligible to benefit without any difficulty. On the other
extreme my be an undertaking newin its formbut not in

substance. It may be newin nanme only. Such an undertaking
woul d obviously not be entitled to the benefit. In between
t he two there nmay be various other situations. The

difficulty arises in such cases. For instance a new conpany
may be forned, as was inthis case a fact which could not be
di sputed, = even by the Incone Tax Officer. But tools and
i npl enents worth Rs. 3,500 were transferred to it of previous
firm Technically speaking it was transfer of material used
i n previous business. One could say as that vehenently urged
by the |earned counsel for the departnent that where the
| anguage of statute was clear there was no scope for
interpretation. |If the subm ssion of the |earned counsel is
accepted then once/it i's found that the material used in the
undertaki ng was of a previous business there was an end of
enquiry and the assessee was precluded from claimng any
benefit. Wrds of a statute are undoubtedly the best guide.
But if their meaning gets clouded then the courts required
to clear the haze. Sub-section (2) advances the objective of
sub-section (1) by including in it every undertaking except
if it 1is covered by clause (i) for which it~ is 'necessary
that it should not be formed by transfer ~of building or
machi nery. The restriction or denial of benefit arises not
by transfer of building or
778
material to the new conpany but that it should not be forned
by such transfer. This is the sky to the interpretation. The
formati on shoul d not be by such transfer. The enphasis is on
formati on not on use. Therefore it is not every transfer of
building or material but the one which can be held to have
resulted in formation of the undertaking. In Textile Mchin-
ery Corporation Ltd. v. Conm ssioner of Incone Tax, West
Bengal, 107 [1977] 195 SCthis Court while interpreting
Secti on 15C observed:
"The true test, is not whether the new industria
undertaki ng connoted expansion of  the existing
busi ness of the assessee but whether it is all the
sanme a new and identifiable undertaking separate
and distinct from the existing business. No
particul ar decision in one case can |lay -down an
i nexorable test to determi ne whether a given case
cones under section 15C or not. In order that the
new undertaking can be said to be not formed out
of the already existing business, there nust be a
new energence of a physically separate industria
unit which may exist on its own as a viable wunit.
An undertaking is forned out of the existing
business if the physical identity with the old
unit is preserved.”

Even t hough this decision was concerned with the cl ause
dealing with reconstruction of existing business but the
expression ‘not formed was construed to nean that the
undertaking should not be a continuation of the old but
emergence of a new unit. Therefore even if the wundertaking
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is established by transfer of building, plant or rmachinery
but it is not formed as a result of such transfer the asses-
see could not be denied the benefit.

Reverting to the Bonbay decision on which the High
Court relied for answering the question agai nst the assessee
we woul d assune for purposes of this case that |ease of the
buil ding ampbunted to transfer. Yet what is significant is
that the H gh Court did not exam ne the inpact of word

‘fornmed’. It proceeded on basis that once | ease anpbunted to
transfer the assessee becane ineligible from clainng any
exenption. The Court further repelled the contention
advanced on behalf of assessee on strength of Caluctta
decision in Conm ssioner of Incone Tax, West Bengal-I1l V.

Sainthia Rice & Ol MIls, 82 ITR[1971] 778 Cal. that
transfer of building to the new business to disentitle the
undert aki ng shoul d have been of the assessee hinself. In our
opi nion this aspect of the Bonmbay decision was
779

correctly decided “and the tribunal was not justified in
deci di ng in favour of assessee on this ground. W therefore
endor se the view of Bonbay Hi gh Court and Punjab and Haryana
H gh Court in Phagoo Mal~ Sant “‘Ram v. Conmi ssioner of |ncone
Tax, Patiala , 74 I'TR[1969] 734 of +this extent that,
‘previously wused in any other business’ cannot be construed
so narrowmy as to confine it to building of the assessee
only. But we do not approve of the Bonbay view that if a new
undertaking is established in a premises taken on | ease then
it, always, anobunts to formation of the wundertaking by
transfer of the building previously used as the decision was
gi ven wi t hout exam ning the scope of the word ‘formed which
as we have indicated above, was construed by this Court in
Textile Machinery Corporation Ltd which approved a  decision
of Del hi Hi gh Court in Comm ssioner of |Income Tax v.. Ganga
Sugar Corporation Ltd. ‘Form according'to the dictionary
has different nmeanings. In the context in which it has been
used it was intended to connote that the body of the conpany
or its shape did not conme up in consequence of transfer of
bui |l di ng, machinery or plant used previously for  business
purpose. Use of the negative before word ‘forned further
strengthens it. In other words building, nmachinery or plant
used previously in other business should not result in the
undertaking being formed by it. The transfer to take out the
new undertaking out of purview of sub-section (1) nust be
such that but for transfer the new undertaking could not
have cone into being. In our opinion, on facts found by the
tribunal, the part played by taking the building on |ease
was not dominant in formation of the conpany. The H gh Court
was therefore not justified in answering the question in
favour of the revenue.

The appeals accordingly succeed and are allowed. The
order of the High Court is set aside. The question- of |aw
raised by the departnent in the High Court is answered

agai nst it and it is held that in the facts and
circunmstances of the case the assessee was entitled to
partial exenption under Section 15C of the Act. Ref erence

before the Hi gh Court shall accordingly stand answered in
favour of the assessee and agai nst the revenue.

The assessee shall be entitled to its costs.
N. P. V. Appeal s al | owed.




