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ACT:

Bonbay Land Requi sition Odinance (V of 1947), ss. 3, 4,
10, 12--Order requisitioning | and--Application for wit  of
certiorari Order of requisition, whether judicial or quasi-
judicial act, or admnistrative act--Construction of s.
3--Exi stence of public purpose, whether condition precedent
to exercise of power to requisition --Wether collatera
fact or conposite part of power to requisition-Distinction
between judicial or quasi-judicial acts, and admnistrative
act s--Qui di ng principl es and tests--Wit of certio-
rari--Nature and incidents of the wit--Power of H gh Court
to issue wit against Provincial Governnent--CGovernnment of
India Act, 1935, ss. 176, 306--" Sue, "meaning of.
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HEADNOTE

Held by the Full Court, (KANIA C. J., FAZL ALI, PATANJALI
SASTRI, MEHR CHAND MAHAJAN, MJKHERJEA and BAs JJ.).--A wit
of certiorari |ies whenever a body of persons having |ega
authority to deternine questions affecting the rights of
subj ects and having the duty to act judicially act in excess
of their legal authority; it does not lie to renove or
adj udi cate upon an order which is of an adnministrative or
m ni sterial nature.

Section 3 of the Bonbay Land Requisition Odinance (V
of 1947) provided as follows :--" If in the opinion of the
Provincial Government it is necessary or expedient to do so
the Provincial CGovernnent may, by order in witing requisi-
tion any land for any public purpose: Provided that no |and
used for the purpose of public religious worship or for any
purpose which the  Provincial Government nay specify by
notification in the Oficial Gazette shall be requisitioned
under this section.” Thelet respondent who was a refugee
from Sind got an assignment of the tenancy rights in a flat
in Bombay and went into possession of the fist. A few days
| ater the Government of Bonbay issued an order requisition-
ing the flat under 's. 3 of the abovesaid Odinnance, allot-
ted the sane to another refugee and i ssued orders to an
I nspector to take possession of the same. On an application
under Art. 32 of the Constitution, a wit of certiorari was
issued by the Bonbay H gh Court against the Province of
Bonbay and others and this order was confirmed on appeal as
agai nst the Province of Bonbay by a Division Bench of the
sai d High Court.

Hel d, per KANIA C. J., FAZL ALI, PATANJALI SASTRI and DAS
JJ. (MAHAJAN and MJKHERJEA JJ. dissenting)--that on a proper
construction of s. 3 of the Ordinance the decision of the
Bonbay Government that the property was required for a
public
622
purpose was not a judicial or quasi-judicial decision but an
admi ni strative act and the High Court of Bombay had there-
fore no jurisdiction to issue a wit of certiorari in re-
spect of the order of requisition. Per MAHAJAN and MJKHER-
JEA JJ. (contra).-- The Governnent of Bonbay is a body of
persons having |l egal authority to determine questions af-
fecting the rights of subjects and in deciding whether a
land was required for a public purpose under s. 3 of the
Ordinance it had to act judicially. The conditions neces-
sary for the granting of a wit of certiorari were accord-
ingly satisfied and the Hi gh Court of Bonbay had power to
issue the wit.
KANIA C.J.-- Though a wit of certiorari may be issued where
a body of persons having | egal authority to determ ne | ques-
tions affecting the rights of subjects and having a duty to
act judicially act in excess of their |egal authority, —yet
nerely because an executive authority has to determne
certain objective facts affecting the rights of subjects as
a prelinmnary step to the di scharge of an executive function
it does not followthat it nust determine those facts judi-
cially. On the contrary, when the executive authority has
to form an opinion about an objective matter as a prelim-
nary step to the exercise of a certain power conferred on
it, the deternination of the objective fact and the exercise
of the power based thereon are alike matters of an adminis-
trative character and are not anmenable to the wit of certi-
orari .
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It cannot be laid down broadly that in order that a
determ nation may be a judicial or quasi-judicial one there
nmust be a proposition and an opposition, or that a lis is
necessary, or that it is necessary that there should be
right to examine, cross exam ne and reexam ne W tnesses.
The true test is whether the law, under which the authority
is making a decision, itself requires a judicial approach
Prescribed forns are not necessary to make an inquiry judi-
cial, provided in coming to the decision well recognised
principles of approach are required to be foll owed.

FAZAL ALl J.-- The nmere fact that an
executive authority has to decide something does not make
the decision judicial. It is the manner in which the deci-
sion has to be arrived at which nmakes the difference and the
real test is there any duty to decide judicially. There is
nothing in s. 3 or any other section of the Odinance in
qguestion which inposes expressly or inpliedy a duty on
the Provincial ~CGovernment to decide the existence of a
public purpose judicially or quasi-judicially.

It is well settled that when an Act or regulation comits
to an executive authority the decision of what is necessary
or expedi ent and that authority make the decision, it is not
conpetent to the courts toinvestigate the grounds or the
reasonabl eness of the decision in the absence of an allega-
tion of bad faith, 'andthe opinion formed by the Provincia
CGovernment whether it is necessary or expedient to acquire
| and, given a public purpose,

623
cannot therefore be questioned.” The sanme cannot be said
with regard to the decision of the Provincial CGovernment as
to the existence of a public purpose which'is the foundation
of its power and is a condition precedent toits exercise.
The determination of the public purpose -and the opinion
formed as to the necessity or expedi ency of requisition do
not form one psychol ogi cal process but are two distinct and
i ndependent steps and if the executive authority requisi-
tions land under s. 3 without there being a public/  purpose
in existence its action would be a nullity, and the person
whose right is affected can go to the proper court and claim
a declaration that his rights cannot be affected. An appli-
cation for certiorari would not, however, lie in such a case
as the requisition of prem ses under s. 3 of the O dinance
is a purely admnistrative act and does not involve any duty
to decide the existence of a public purpose or any other
matter judicially or quasi-judicially.

MAHAJAN J. - - The question whether an act is a judicial or
a quasi-judicial one or a purely executive act _depends on
the terns of the particular rule and the nature, scope. and
ef fect of the particular power in exercise of which the act
nmay be done and would therefore depend on the facts and
ci rcunst ances of each case. The question whether a land is
required for a public purpose or is being used for  public
worship involves difficult questions of |aw and fact ' seri-
ously affecting the rights of parties. These are not ques-
tions for the mere determination of the Governnent subjec-
tively by its own opinion, but are matters for det er m na-
tion objectively and in a judicial manner, on nmaterials
whi ch the Governnent have sufficient power to call for under
es. 10 and 12 of the Ordinance after hearing any opposition
to its proposal, and the H gh Court of Bonbay had therefore
jurisdiction to issue a wit of certiorari

MUKHERJEA J.--Under s. 3 of the Ordinance, the act of
requisitioning land is left to the executive discretion of
the Provincial CGovernnent. But the section nmakes the exist-
ence of a public purpose an essential prerequisite to the
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taking of steps by the Provincial Government in the matter
of requisitioning any property and under the section the
essential fact on which the jurisdiction to proceed with the
requisition is rounded is the existence of a public purpose
as an objective fact, and not the subjective opinion of the
Provincial Governnent that such fact exists. VWet her a
public purpose exists or not has to be determined judicially
as there is a lie or controversy between the interest of the
public on the one hand and that of the individual who owns
the property on the other hand, and the deternination of the
CGovernment was therefore a judicial act; the determ nation
was further a collateral matter on which the jurisdiction to
requi sition was rounded, ‘and not a part of the executive act
of

624

requi sitioning, and a wit of certiorari could therefore be
issued in

DAS J.--The words "to do so” ins. 3 of the Odinance
refer to the entire conposite matter of "requisitioning for
a public purpose,” not nmerely to the act of requisitioning
sinmpliciter and the existence of a public purpose was |eft
as nmuch to the subjective opinion of the Provincial Gov-
ernment as the necessity or expediency for requisitioning a
particul ar |and. As the formation of the opinion on the
entire matter was purely subjective and the order of requi-
sition was to be rounded on this subjective opinion, it was
not a judicial or quasi-judicial act but a purely adm nis-
trative act and consequently it was not a matter in respect
of which a wit of certiorari coul d be issued. 'Even on the
assunption that the question of the existence of  a public
purpose had not been left to the subjective opinion of the
Provi nci al Government and that the question had to be deter-
mned by it, there was nothing in s. 3 to suggest that such
determ nation had to be made judicially and a wit of certi-
orari would not in any case lie.

Even if the existence of a public purpose was a collatera
fact, then at best is was only a/case of an adm ni'strative
body assuming jurisdiction to perform its admnistrative
powers, and if it assumes jurisdiction on an erroneous
assunption it nmight be corrected by an action, but certio-
rari cannot be an-appropriate remedy; and assum ng further
that this collateral fact had to be deci ded quasi-judicially
and its decision mght be quashed, the adm nistrative act,
nanely the formation of opinion and the order based thereon
woul d still remain unaffected by certiorari-

In order that a body nay be a quasi-judicial body it is
not enough that it should have | egal authority to  determne
questions affecting the rights of subjects; there nust be
superadded to that characteristic the further characteristic
that the body has the duty to act judicially.

If a statute enpowers an authority not being a court in
the ordinary sense to decide disputes arising out of ‘a claim
made by one party under the statute which claimis opposed
by another party and to determ ne the respective rights  of
the contesting parties who are opposed to each other, there
isalie and prima facie, and in the absence of anything in
the statute to the contrary, it is the duty of the authority
to act judicially and the decision of the authority is a
quasi -j udi ci al act.

If a statutory body his power to do any act which wll
prejudicially affect the subject, then although there are
not two parties apart fromthe authority, and the contest is
between the authority proposing to do the act and the sub-
ject opposing it, the final deternmination of the authority
will yet be a quasi-judicial act provided the authority is
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required by the statute to act judicially.
625

A nmere provision for an enquiry as a prelimnary step to
coming to a decision will not necessarily nake the decision
a quasi-Judicial act, for, the purpose of the enquiry my
only be to enable the deciding authority to make up its m nd
to do what nay be a purely adm nistrative act.

Hel d, per KANIA C. J., FAZL ALlI, PATANJALI SASTRI, and
DAS JJ.--The powers given to the Provincial Governnment under
ss. 10 and 12 of the Ordinance are only enabling and in
terns are not conpul sory, and there is nothing in these
sections which makes it incunbent on the Governnent to set
judicially in the nmatter of nmaking an order for requisition
under s. 3.

Held al so, per MAHAJAN, ‘and MKIIERJIEA JJ.--(i) that
the immnity granted by s. 306 of the Governnment of India
Act, 1935, related to the Governor and not, to the Provin-
cial Governnent- and under the said Act the High Court of
Bonbay had jurisdiction to issue a wit of certiorar
agai nst . the Provincial Governnent of Bonbay; (ii) that the
word "sue" in-s. 176 of the said Act nmeant the enforcenent
of a claimor a civil right by means of |egal proceedings
and was w de enough to include an application for a wit of
certiorari.

Rex v. Electricity Comm ssioners ([1924] 1 K B. 171), Rex
v. London Coounty Council ([1931] 9, K. B. 215), The Queen
v. Corporation of Dublin ([1878] 2 L.R Ir. 371), Frome
United Breweries v. Bath Justices ([1996] A .C 386), _Rex v.
Archbi shop of Canterbury ([1944] 1 K B. 281), Rex v. Wod-
house ([1906] 2 K. B. 501), “King v. Postmaster GCenera
([1928] 1 K. B. 291), _Rex v. Boycott and OGthers  ([1939] 2
K.B. 651), Franklin v. Mnister of Town-and Country Pl anning
([1948] A C 87), Inre Banwarilal ~Roy (48 C WN.. 766),
Jugi lal Kam apat v. Col  ector of Bonbay (47 Bom L.R
1070), Hamabai Franji Petit v. Secretary of State for India
(L. R 42, 1.A

44) , Ki ng v. Bradford ([1908] 1 K B. 865), and other
cases referred to.

JUDGVENT:
APPELLATE JURI SDICTION (CIVIL): Case No. |11
of 1949.

Appeal under section 205 of the Governnment of India
Act, 1935, fromthe judgnent of the Bonbay
H gh Court (Chagla C.J. and Tendol kar J.) dated the 4th day
of : January, 1949, in Appeal No. 65 of A948.

M C. Setalvad, Attorney-General for India and / C K
Dapht ary, Advocat e- General of Bonmbay (G N Joshi and' MM
Desai with them) for the appellant.

H M Seervai, RJ. Joshi and Rameshwar Nath, for re-
spondents Nos. 1 (a) and 1 (b).
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1950. Septenber 15. The Court delivered judgnent as
foll ows: --

KANIA C. J.--This is an appeal froma judgnment of the
Hi gh Court at Bombay and it relates to the power of the High
Court to issue a wit of certiorari against the province of
Bonbay to quash an order to requisition certain prem ses.
The material facts, as stated in the judgnment of the High
Court, are these. One Abdul Hamd Isnmail was, prior to the
29th of January, 1948, the tenant of the first floor of a
buil ding known as" Paradise" at Warden Road, Bonbay, the
l andl ord of which was one Dr. MD. Vakil. On the 29th
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January, 1948, Isnmail assigned his tenancy to the petitioner
and two others, the son and brother’s daughter’s son of the
petitioner (the respondent). Al the three assignees were
refugees from Sind. On the 4th February, 1948, the peti-
tioner went into possession of the flat. On the 26th Febru-
ary, 1948, the Government of Bombay issued an order requisi-
tioning the flat under section 3 of the Bonbay Land Requi si -
tion Ordinance (V of 1947) which came into force on the 4th
Decenmber, 1947 On the sanme day Dr. Vakil was informed that
the CGovernment had allotted the prenmises to Ms. C. Dayaram
who was al so a refugee from Sind. Further orders were issued
aut horising an Inspector to take possession of the prem ses.
On the 4th March, 1948, the petitioner filed a petition for
a wit of certiorari and n order under section 45 of the
Specific Relief Act. The petition was heard by M. Justice
Bhagwati who, iNer alia, granted the wit against the
province of Bonbay and the Secretary etc. On appeal the
appel | ate Court confirnmed the order as regards the issue of
the wit of certiorari against the appellant, but cancelled
the order as regards the other parties. The appellant has
cone on appeal-to this Court.

The |earned Attorney-General, on behalf of the appel-
lant, wurged the following three points for the Court’s
consi der ati on:

(1)(a). Having regard to the provisions of Odinance V
of 1947, whether the order in question was quasi-judicial or
only adnministrative ?

627

(b) Assuming the order to be of a quasi-judicial nature,
whether it was a case of want or excess of jurisdiction, or
it was only a case of nmistake of |aw ?

(2) Whether a wit of certiorari can be. issued ' agai nst
the appellant, which for its actions under the Odinance,
represents the Crown ?

(3). Wiether the order in question was nade for a public
pur pose ?

Sections 3, 4, 10 and 12 of (the Odinance which are
material for the discussion in this appeal run as foll ows:

"& Requisition of land .... “If in the opinion of the
Provi ncial Government it is necessary or expedient to do so,
the Provincial CGovernment may by order in witing requisi-
tion any land for any public purpose:

Provided that no |land used for the purpose of public
religious worship or for any purpose which the Provincia
CGovernment nmay specify by notification in the Oficia
Gazette shall be requisitioned under this section

4. Requisition of vacant prem ses.--(1) If any prenises
situate in an area specified by the Provincial Governnent by
notification in the Oficial Gazette are vacant on the /date
of such notification and whenever any such prem ses becone
vacant after such date either by the landlord ceasing to
occupy the prem ses, or by the term nation of a tenancy, or
by the eviction of a tenant, or by the rel ease of the prem
ises. fromrequisition or otherwi se, the landlord of  such
prem ses shall give intination thereof in the prescribed
formto an officer authorised in this behalf by the Provin-
cial Governnent.

(2) Such intimation shall be given by post wthin
one month of the date of such notification in the case of
prem ses which are vacant on such date, and in other cases
wi thin seven days of the prem ses being vacant.

(3) Alandlord shall not, wthout the pernission of the
Provi ncial Government, |let the prem ses before
628
giving such intimation and for a period of one nmonth from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 74

the date on which such intimation is given.

(4) Whet her or not an intimation under subsection (1)
is given, and notw t hstandi ng anything contained in section
3, the Provincial Government may by order in witing requi-
sition the prem ses and may use or deal with the premises in
such manner as mmy appear to it to be expedient.

(5) Any landlord who fails to give such intimtion
within the period specified in sub-section (2) shall on
convi ction, be punishable with fine which may extend to one
thousand rupees and any landlord who lets the premises in
contravention of the provisions of sub section (8), shall
on conviction, be punishable with inprisonnent which. my
extend to three nmonths or with fine or with both.

10. Power to obtain information.--(1) The provincia
Covernment may, with a view to carrying out the purposes of
this Odinance, by order require any person to furnish to
such authority as may be specified in the order such infor-
mation ~in his possession relating to any land which is
requi sitioned  or is continued under requisition or is in-
tended to be requisitioned or continued under requisition

(2) Every person required to furnish such information as
is referred to in sub-section (1) shall be deened to be
legally bound to do so w thin the meaning of sections 176
and 177 of the Indi an Penal Code (XLV of" 1860).

12. Power to enter and inspect |land.--Wthout prejudice
to any powers otherw se conferred by this Odinance any
of ficer or person enmpowered in this behalf by the Provincia
CGovernment by general or special order may enter and inspect
any | and for the purpose of deternining whether, and, if so,
in what manner, an order under this O dinance shoul d be nade
inrelation to such land, or with a view to securing conpli -
ance with any order nade under this Odinance."

629

On the first question, it was pointed out that ' under
section 3 of the Ordinance the decision of the Provincia
CGovernment to requisition certainpremses is clearly a
matter of its opinion and therefore not liable to be tested
by any objective standard. It was urged that the  decision
as to whether the premises were required for a ‘public
purpose was also a matter for the opinion of the Provincia
Governnent, and not a matter for judicial i nvestigati on,
and therefore the naking of the order was in no sense a
guasi -judi cial decision, but an admnistrative or ~mnis-
terial order. In this connection it was pointed out that
unli ke the Land Acquisition Act there was no provision in
the Ordinance for issuing a notice, or for inquiries to be
made, or for rival contentions to be exam ned and evidence
to be weighed before a decision is arrived at. [t was
pointed out that if public purpose was outside the scope of
the opinion of the Provincial Government, the section /'would
have run: "If for any public purpose in the opinion of
Government. ... ......... "

A discussion about the distinction between judicia
and quasi-judicial functions is not useful in this case as
the point for determnation is whether the order in question
is a quasi-judicial order or an administrative or niniste-

rial or der. In Regi na (John M Evoy) V. Dubl i n
Corporation(l), May CJ. in dealing wth this point observed
as follows:--" It is established that the wit of certiorar

does not lie to remove an order nmerely mnisterial, such as
a warrant, but it lies to renove and adjudicate upon the
validity of acts judicial. |In this connection, the term
"judicial’ does not necessarily nmean acts of a judge or
legal tribunal sitting for the determination of matters of
law, but for the purpose of this question a judicial act
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seens to be an act done by conpetent authority, upon consid-
eration of facts and circunstances, and inposing liability
or affecting the rights of others." This definition was
approved by Lord Atkinson in Frone United Breweries Co. V.
Bath Justices (2) as the best

(1) [1878] 2 L.R Irish 371, 376. (2) [1926] A.C, 586.
602.

630

definition of a judicial act as distinguished froman adm n-
istrative act.

A distinction between the nature of the two acts has
been noticed in a series of decisions. This Irish case is
one of the very early decisions. On behalf of the respond-
ent it was contended that as stated by Chief Justice My,
whenever there is the deternination of a fact which affects
the rights of parties, that determination is a quasi-judi-

cial decision and, if so, a wit of certiorari wll Ilie
agai nst- the body entrusted with the work of making such
deci si on. As  against this, it was pointed out that in

several English cases enphasis is laid on the fact that the
deci si on should be a judicial decision and the obligation to
act judicially is to be found in the Act establishing the
body which nakes the-decision. This point appears to have
been brought out clearly in The King v. The Electricity
Conmi ssioners (1), 'where Lord Justice Atkin (as he then was)
laid down the following test: "Werever any body of persons
havi ng | egal authority to determ ne questions affecting the
rights of subjects, ‘and having the duty to act judicially,
act in excess of their legal authority they are subject to
the controlling jurisdiction of the King’s “Bench Division
exercised in these’ wits." ~This passage has been cited
with approval in numerous subsequent decisions and ac-
cepted as laying down the correct test. A slightly nore
detail ed exami nation of the distinction is found in The King
v. London County Council (2), where Scrutton L.J. observed
as follows :--"it is not necessary that it should be a court
in the sense in which this court i's a court; it is enough if
it is exercising, after hearing evidence, judicial functions
in the sense that it has to decide on evidence  between a
proposal and an opposition; and it is not necessary to be
strictly a court; if it is a tribunal which has to decide
rights after hearing evidence and opposition, it is anmenable
to the wit of certiorari." Lord Justice Slesser in his
j udgrment at page 243 separated the four conditions laid down
by Atkin L.J. under which a rule

(1) [1924] 1 K. B. 171. (2) [1931] 2 K'B. 215, 233
631

certiorari may issue. They are: wherever any body of _ per-
sons (1) having legal authority (2) to determ ne questions
affecting rights of subjects and (3) having the duty to act
judicially (4) act in excess of their. legal authority--a
wit of certiorari may issue. He exam ned each of | these
conditions separately and came to the conclusion that the
exi stence of each was necessary to deternine the nature  of

the act in question. |In. The Ryots of Garabandho and
other villages v. Zam ndar of Parlakinmedi (1) Viscount Sinon
L.C, in delivering the judgment of the Board, accepted

the test of these four conditions to determi ne the nature of
the act. He stated: "This wit does not issue to correct
purely executive acts but, on the other hand, its applica-
tion is not narrowy linmted to inferior ’'courts’ in the
strictest sense. Broadly speaking, it nay be said that if
the act done by the inferior body is a judicial act, as
di stingui shed frombeing a mnisterial act, certiorari wll
lie. The renedy, in point of principle, is derived from
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the superintending authority whi ch the Sovereign's
superior courts and in particular the court of King' s Bench
possess and exercise over inferior jurisdictions. This

principle has been transplanted to other parts of King's
Dom nions and operates, within certain limts, in British
India.” In Franklin v. The Mnister of Town and Country

Planning (2), the points of distinction are again noticed.
The question arose in respect of the town and country plan-
ning undertaken under the relevant Statute on the order of
the Mnister following a public local inquiry under the
provisions of the Act. The question was whether the order
of the Mnister was a quasi-judicial act or a purely. adm n-
istrative one. Lord Thankerton pointed out that the duty
was purely admnistrative but the Act prescribed certain
nmethods or steps in the discharge of that duty. Before
maki ng the draft order, the Mnister nust have nade el abo-
rate inquiry intothe matter and have consulted any I|oca
authorities who appear to himto be concerned and other
departnent's

(1) 70 1.A 129, (2) [1948] A C

87, 102,

632

of the Governnent. ~The Mnister was required to satisfy
hinself that it was a sound scheme before he took the seri-
ous step of issuinga draft order. For the purpose of
inviting objections and where they were not. withdrawn, of
having a public inquiry to be held by soneone other than the
respondent to whom that person reports was for the further
i nformati on of the respondent for the final consideration of
the soundness of the scheme. He observed: "1 amof opinion
that no judicial duty is laidon the respondent in discharge
of these statutory duties and that the only question is
whet her he has conplied with the statutory directions to
appoint a person to hold the public inquiry and to consider
that person’s report."

Learned counsel for the respondent referred to severa
cases but in none of them the dicta of Atkin L.J. or
t he four conditions analysed by Slesser L.J. have been
suggested, much less stated, to be not the correct ‘tests.
The respondent’s argunment that whenever thereis a determ-
nation of a fact which affects the rights of parties, the
decision is quasijudicial, does not appear to be sound. ~ The
observations of May C. J., when properly read, included the
judicial aspect of the determ nation in the words used by
him | amled to that conclusion because after the test of
judicial duty of the body naking the decision was expressly
stated and enphasi zed by Atkin and Slesser  L.JJ. in no
subsequent decision it is even suggested that the dictum of
May C.J. was different fromthe statement of |law of the two
Lords Justices or that the latter, in any way, required to

be nodified. The word "quasi-judicial" itself necessarily
inmplies the existence of the judicial elenent in the process
leading to the decision. Indeed, in the judgnent of the

| ower court, while it is stated at one place that if the act
done by the inferior body is a judicial act, as distin-
guished from a mnisterial act, certiorari wll lie, a
little later the idea has got m xed up where it is broadly
stated that when the fact has to be determi ned by an objec-
tive test and when that decision affects rights of some-
one, the decision or act
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is quasi-judicial. This last statenent overl ooks the aspect
that every decision of the executive generally is a decision
of fact and in nost cases affects the rights of soneone or
the other. Because an executive authority has to deter-
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mne certain objective. facts as a prelimnary step to the
di scharge of an executive function, it does not foll ow that
it rmust determine those facts judicially. Wen the execu-
tive authority has to form an opinion about an objective
matter as a prelimnary step to the exercise of a certain
power conferred on it, the determ nation of the objective
fact and the exercise of the power based thereon are alike
matters of an adm nistrative character and are not amenabl e
to the wit of certiorari. OCbservations from different
deci sions of the English Courts were relied upon to find out
whether a particular determination was quasi-judicial or
mnisterial. In sone cases it was stated that you require a
proposition and an opposition, or that a lis was necessary,
or that it was necessary to have a right to examine, cross-
exam ne and reexam ne Wwitnesses. As has often been
stated, the observations-in a case have to be read along
with the facts thereof and the enphasis in the cases on
these different aspects is not necessarily the conplete or
exhaustive statenents of the requirements to make a deci sion
quasi-judicial or otherwise. It seens to ne that the true
position —is that when thelaw under which the authority is
maki ng a decision, itself requires a judicial approach, the
decision will be quasi-judicial. Prescribed forns of proce-
dure are not necessary to make an inquiry judicial, provided
in comng to the decision the well-recogni sed principles of
approach are required to be followed. ~In ny opinion the
conditions laid down by Slesser L.J. in his judgment cor-
rectly bring out  the distinction between a judicial or
quasi -judi cial decision on the one hand and a ninisteria
deci sion on the other

On behalf of the respondent it was strongly urged that
even applying these tests the decision of the Provincia
CGovernment under section a is quasi-judicial. The decision
whet her the prem ses were required for a public
634
purpose was contended not to be a matter of opinion. The
power to mnmke inquiries under sections 10 and /12 were
strongly relied upon in this connection

Two cases were strongly relied upon by the Iearned
counsel for the respondent in support of his contention that
the order in the present case was quasi-judicial. The first
is The King v. The Postmaster General (1). In that case an
enpl oyee cl ai ned conpensati on under the Wrknmen's Conpensa-
tion Act. The conpensation was payable to himif the workman
obtained a certificate of the certifying surgeonthat he was
suffering fromthe tel egraphists’ cranmp and was - t her eby
di sabl ed. A nedical practitioner was appointed by the Secre-
tary of State and was given powers and duties of a certify-

ing surgeon under section 4 of the relevant Act. By an
order of the Secretary of State, nmamde in pursuance of / that
section, it was provided that so far as regards “the post
of fice enpl oyees, the post office nmedical officer "under
whose charge the workman is placed shall, if authorized to
act "be substituted for the certifying surgeon in cases  of
tel egraphi sts’ cranp. It was the practice of the post

office to refer all cases of such cranp to the chief nedica
of ficer of the post office and this reference was relied on
as constituting himthe substitute for the certifying
surgeon under the Act and Order. The applicant suffering
fromtel egraphists’ cranmp was on the capitation list of the
| ocal post office nedical officer but in fact never consult-
ed him On her claimng conpensation for telegraphists’
cranp the case was referred to the chief nedical officer in
accordance with the usual practice who certified that the
applicant was not suffering fromsuch cranp. It was held
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that the giving of the certificate was therefore the appro-
priate subject of proceedings by way of certiorari. In
rejecting the argunent that on the issue of such certificate
no right to obtain a wit came into existence, because the
certificate was a mere nothing as it had to be foll owed by
anot her exam nation and inquiry, Lord Hewart C J. observed

as follows: "I do not think that it was
(1) [1928] 1 K. B.291.
635

contenplated at all that the judgnent of the medical referee
should, in the smallest degree, be lettered or influenced by
a certificate given by a wholly unauthorized person and | do
not think Ms. Carmichael would be in the sane position
before the nedical referee as that in which she would have
been if there had beena refusal on the part of the proper
officer to give her any certificate at all." A surgeon’s
certificate which gave or deprived a person of right to
conpensation was thus considered a judicial act and if the
person had no-jurisdiction to give such a certificate a wit
of certiorari was considered the proper renedy. It should
be noticed that in this case a procedure of inquiry was
provi ded under the Act. ~The case was under entirely differ-
ent provisions of the Wrknmen's Conpensation Act, which

inter alia, gave a right of appeal against the surgeon’'s
decision. It nmay be further noticed that the subsequent
right to obtain conpensation started with the certificate in
guestion and was not an independent act of the deciding
aut hority havi ng no connection or concern and not influenced
by this decision. A simlar decision in respect of the
mental capacity of a boy in a'school is in Rex v. Boycott
and G hers (1). In that case also the opinion of the exam n-
i ng doctor, which had to be foll owed by subsequent . exam na-
tion and inquiry, was considered subject to a wit of certi-
orari because that decision directly related to the boy and
was the starting point for proceeding under the Detention
Act and the Mental Deficiency Act.

Bearing in mnd the inportant factor which distinguish-
es a quasi-judicial decision froman admnistrative act, it
is next necessary to find out whether the action of Provin-
cial CGovernnent permtted under section 3 of the Odinance,
read along wth the scheme of the Odinance, isa quasi-
judicial decision or an adnministrative act. Section 3 of the
Ordinance permits the Provincial Governnent, if in its
opinion it is necessary or expedient to do so, to nmmke  an
order in witing to requisition any land ~for ~any _public
pur pose. Keeping aside for the nonment the proviso to the
(1) [1939] 2 K. B. 651
636
section, it is not seriously disputed that the  subjective
opi nion of the Provincial Government in respect of the order
of the requisitionis not open to challenge by a~-wit of

certiorari. The Odinance has left that decision to the
di scretion of the Provincial Government and that opinion
cannot be revised by another authority. It appears there-

fore that except when mala fides is clearly proved, that
opi nion cannot be questioned. The next question is whether
the requirenent "for any public purpose" stands on the sane
footing. On behalf of the appellant, it was argued that the
opi nion of the Government, that it is necessary or expedient
to pass an order of requisition, stands on the same footing
as its decision on the public purpose. In the alternative
it was urged that the two factors, viz., necessity to requi-
sition and decision about public purpose, formone conposite
opi ni on and the conposite decision is the subjective opinion
of the Provincial Government. The third alternative conten-
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tion was that the decision of the Governnent about a public
purpose is a fact which it has to ascertain or decide, and
thereafter the order of requisition has to follow. The
decision of the Provincial CGovernment as to the public
purpose contains no judicial elenment in it. Just as the
CGovernment has to see that its order of requisition is not
made in respect of land which is used for public religious
worship or is not in respect of land used If or a purpose
specified by the Provincial Governnent in the Oficia
Gazette, (as nmentioned in the proviso to section 3) or that
the premises are vacant on the date when the notification is
issued (as nentioned in section 4 of the Odinance), the
Government has to deci de whether a particular object, for
which it is suggested that |and should be requisitioned, was
a public purpose.

In ny opinion, this third alternative contention is
clearly <correct and it is unnecessary therefore to deal
with the first two argunments. There appears nothing in the
Ordinance’ to-show that in arriving at its decision on this
point the ~Provincial Government has to act judicially.
Sections 10 and 12, which were relied upon to show that the
deci si on was quasi-judicial, in ny
637
opi nion, do not support the plea. The enquiries nentioned in
those sections are/only perm ssive and the Governnment is not
obliged to nake them Moreover, they do not relate to the
purpose for which the land may be required.. They are in
respect of the condition of the |Iand and such other matters
affecting |and. Every decision of the Governnment, followed
by the exercise of certain power given to it by any law is

not necessarily judicial or quasi-judicial. The words of
section a read with the proviso, and the words of section
taken along with the schene of the whole Odinance, in

nmy opinion, do not inport into the decision of the ‘public
purpose the judicial element required to nmake the decision
judicial or quasi-judicial. The decision of the Provincia
Gover nment about public purpose.is therefore an adm nistra-
tive act. |If the Governnent erroneously decides that fact
it is open to question in a court of - lawin a regular suit,
just as its action, on its decision on the facts nmentioned
in the proviso to section 3 and in section 4, is open to
guestion in a simlar way. The argunent that a suit may be
i nfructuous because a notice under section 80 of the Code of
Cvil Procedure is essential and that renedy is therefore
i nadequat e, is unhel pful. Inconvenience or-want of adequate
renmedy does not create a right to a wit of certiorari. It
is clear that such wit can be asked for if two ~conditions
are fulfilled. Firstly, the decision of the authority . must
be judicial or quasi-judicial, and secondly, the challenge
nmust be in respect of the excess or want of jurisdiction of
the deciding authority. Unless both those conditions are
fulfilled no application for a wit of certiorari can suc-
ceed. As, in ny opinion, the decision of the Provincia
CGover nment about public purpose is not a judicial or quasi-
judicial decision, there is no scope for an application for
awit of certiorari.

Having regard to ny conclusion, it is not necessary to
di scuss the other points urged by. the AttorneyCenera
against the issue of a wit against the Province of Bonbay
and | pronounce no opinion on the sane.
638
The result is that the appeal is allowed and the petition
di smissed. The order of costs made by the lower courts in
favour of the respondents is cancelled. The respondents will
pay the costs throughout. The costs of the |lower courts wll
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be taxed in favour of the appellant on the terns allowed
by those courts in favour of the respondents. The respondent
will pay the costs of the appeal here. The order of costs
agai nst the respondents will be linmted to the assets of the
deceased conme to their hands, as the original applicant has
di ed pendi ng these proceedi ngs.

FAZL ALl J.--This is, in nmy opinion, quite a sinple
case, but it has been greatly conplicated by the citation of
a mass of decisions by the parties and by an attenpt on
their part to extract fromthemsone principle to support
their respective contentions.

The principal question to be decided in this appeal is
whet her a wit of certiorari is avail able to the respondent
to renove or quash an order nmade by the Governnent of Bonbay
requi sitioning certain premises under section a of Bonbay
O dinance No. V of 1947. It is well settled that a wit of
certiorari can be issued only against inferior courts or
persons or authorities who are required by lawto act judi-
cially or ‘quasi-judicially, in those cases where they act in
excess of their legal authority. Such a wit is not avail-
able to renpve or correct executive or admnistrative acts.
The first question thereforeto be decided in this case is
whet her the order passed by the Government of Bonbay requi-
sitioning the prem'ses in question is a judicial or quasi-
judicial order or an executive or adm nistrative order

Wthout going into the nunerous cases cited before us,
it may be safely laid down that an order will be a judicia
or quasi-judicial order if it is nade by a court or a judge,
or by sonme person or authority who is legally bound or
authorized to act as if he was a court or a‘judge. To act
as a court or a judge necessarily involves giving an oppor-
tunity to the party who is to be affected by an ‘order to
nake a representation,
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maki ng some kind of inquiry, hearing and wei ghing evidence,
if any, and considering all the facts and circunstances
bearing on the nerits of a controversy, before any /decision
affecting the rights of one or nore parties is arrived at.
The procedure to be followed may not be as el aborate as in a
court of law and it nay be very summary, but it nust contain
the essential elements of judicial procedure as indicated by
me. In some of the cases which were cited before us  and
whi ch have been di scussed in the el aborate judgnments under
appeal , an attenpt has been nade to | ay down certain fornu-
lae for determining whether an order is- a judicial or
quasi -judicial order or not, but in my opinion it is safer
to grasp the principle than to depend on the application of
any fornmula or formul ae. Again, a |arge nunber of cases were
cited to show various instances in which a person or persons
was or were held to act judicially or quasi-judicially, but
those cases, as | have already indicated, often obscure what
may ot herw se be a sinple question; and apart fromthe fact
that this Court is not bound to refer to cases unless it
finds it necessary to do so, |I fully share the view ex-
pressed by the Privy Council in Wjeyesekar v. Festing (1)as
to why cases decided under different enactnments are often
not very helpful. 1In that case, which related to a Ceylon
Ordi nance, one of the provisions of which appears to be
simlar in certain respects to section a of the O dinance
bef ore us, the Privy Council observed:

"Reference has been nade to cases dealing with simlar
guestions arising under statutory enactnents in India.
Their Lordships do not refer to those cases because the
wordi ng of the enactnment is not the same, and their discus-
sion mght, to sone extent, conplicate what appears to their




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 74

Lordships to be a very sinple issue."
Havi ng made t hese observations, they proceeded say:
(1) [1919] A . C. 646.

640

"The whole case is decided, in the opinion, of their
Lordships, in the Ilast three lines of section 6 of the
O di nance. "

In the present case also, the sinplest way to decide it
is totry to construe correctly section 3 of the Odinance
under which this case has arisen. That section, runs as
foll ows:

"I'f in the opinion of the Provincial Governnent it is
necessary or expedient to do so, the Provincial Governnent
may by order in witing requisition any land for any public
pur pose:

Provided that no |and used for the purpose of public
religious worshipor for any purpose which the Provincia
Government, may - specify by notification in the Oficial
Gazette shall be requisitioned under this section.”

In —construing this section, it is our first duty to
enter into the mnd of the franers of the O dinance and | ook
at the whole matter as they must have | ooked at it. Pr o-
ceeding in this way, tw things seemto me to be clear: (1)
The existence of a public purpose is the foundation of the
power (or jurisdiction, if that termmy appropriately be
used wth reference to an. executive body) of the Pr ovi n-
cial Government to requisition prem ses under section 3, or
as is sonetimes said, it is a condition precedent to the
exercise of that power. | think that this aspect of the
matter has been very lucidly sumred up by Bhagwati J. in
t hese words:

"Unless and until there was a public purpose in_ exist-
ence for the achievenment of which they would exercise the
power invested in themunder section 3, there would be no
jurisdiction at all in the Provincial Governnent to nake any
order for requisition of land. It is only when that public
purpose existed that the jurisdiction of the Provincia
CGovernment woul d conme to be exercised and then and then only
would they be invested with the discretion of deciding
whet her it is necessary or expedient to requisition any |and
for the achievenent of that purpose. It therefore follows
t hat
641
the existence of a public purpose.is a condition precedent
to the exercise of the power of requisitioning invested in
the Provincial GCovernment by section 3 of the Odinance.
The Provincial GOvernment are not constituted the sole
judges of what that public purpose is. The public purpose
has to exi st before they can exercise any power of requisi-
tion of land within the neaning of that section."

(2) The framers of the Ordinance never intended to
i mpose any duty on the Provincial CGovernnent to determne
judicially whether a certain purpose is a public purpose or
not . There are no express words in section a or any other
section, to inpose such a duty; nor is there anything to
conpel us to hold that such a duty is inplied. A reference
to section 6 of the Ordinance wherein an inquiry is specifi-
cally provided for with a view to assess the conpensation
and sections 10 and 12 under which the Provincial Governnent
is enpowered to obtain certain information and enable its
officer to inspect |land, show that where an inquiry or
anything like an inquiry was intended to be nmde it was
specifically provided for. There is however no provision
for any inquiry being made for determ ning the public pur-
pose. Indeed it appears to ne that in a large majority of
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cases no inquiry should be necessary as the existence of a
public purpose woul d, be selfevident or obvious, and a nere
reference to the purpose will make anyone say: This is of
course a public, purpose. It may be that just in a few
exceptional cases, legalistic or sone other considerations
may nake the position obscure, but in an Act or Odinance
which has to provide for pronpt action and which in its
day-to-day application nmust be confined to normal and not
exceptional cases, the legislature may not attach too nuch
i mportance to such cases and may credit the Provincia
CGovernment with sufficient intelligence to know before
acting under the O dinance whether a certain purpose is a
public purpose or not. However that may be, the fact renmains
that there is nothing in the Ordinance to suggest that the
public purpose is to bedetermned in a judicial way.
642

In this appeal ; two principal contentions, which in the
view |- aminclined to take are the only contentions which
need be referred to, were raised in the course of the argu-
nents, one  on behalf of the respondent and the other on
behal f of the appellant. ~The contention of the respondent
was that the Provincial Government has to act judicially in
determ ning the public purpose and its action is therefore
subject to a wit of certiorari if it acts beyond its |ega
aut hority. The contention on behalf of the appellant is
that section 3 enpowers the Governnent to forman opinion on
two matters: (1) whether there is a public purpose; and (2)
whether it 1is necessary or expedient in the ‘interests of
that purpose to requisition certain prem ses. Such bei ng
the case, the opinion of the Provincial CGovernnent on both
these matters is final and cannot be questioned-in any court
of I aw.

| have said enough with regard to the first contention

but | shall add just a few words nore. ~For pronpt. action
the executive authoriti.as have often to take quick deci-
sions and it will be going too far to say that in doing so
they are discharging any judicial or quasi-judicial func-
tions. The word "decision" in common parlance is’ nore or
| ess a neutral expression and it can be used with reference
to purely executive acts as well as judicial orders. The
mere fact that an executive authority has to decide sone-
thing does not nmeke the decision judicial. It is the manner

in which the decision has to be arrived at which nmakes the
difference, and the real test is there any duty to de cide

judicially? As | have already said, there is nothing in
the Ordinance to show that the Provincial Govern nent has to
decide the existence of a public purpose judicially or
quasi-judicially. It is not obliged to call forl or consider

any objections, nmake any inquiry or hear evidence, but it
may proceed in its own way--ex parte on prina facie
grounds, just to see that it is acting within the linmts
of the power granted to it. Besides, the determ nation of
the public purpose per se does not effect the rights of any

person. It is only when the further step is taken, nanely,
when the Provincia
643

Government forms an opinion that it is necessary or expedi-
ent in the interests of public purpose to requisition cer-
tain premses that the rights of others can be said to be
affected. |In these circunstances, | amunable to hold that
the Provincial Government has to act judicially or quasi-
judicially under section 3 of the O dinance.
The contention on behalf of the appellant, to which

have referred, raises the question as to whether, if certain
prem ses are requisitioned by the Provincial CGovernment for
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a non-public purpose, the matter is open to challenge in a
court of [law It is well settled that where an Act or
regul ation conmits to an executive authority the decision
of what is necessary or expedient and that authority makes
the decision, it is not conpetent to the courts to investi-
gate the grounds or the reasonabl eness of the decision in
the absence of an allegation of bad faith. Therefore, since
the question as to whether it is necessary or expedient to
acquire land (given a public purpose) has been left entirely
to the satisfaction of the Provincial Government, the opin-
ion formed by it, provided it is formed in good faith,
cannot be questioned. 1In other words, if there is a public
purpose, the nere fact that to the court or to any other
person the requisition of the prem ses does not appear
necessary or expedient in the public interest will not rmake
the requisition bad. But the same cannot be said with regard
to the decision of the Provincial Government as to the
exi stence of a public purpose, which is the foundation of
its power and is a condition precedent to its exercise. |If
the executive authority requisitions |and under section 3
wi thout there  being any public purpose in existence, its
action is anullity and thepositioninlawis as if the
authority did not act under section 3 at all. Such being the
| egal position, a person whose right is said to have been
af fected can always goto a proper court and 'claima decla-
ration that in law his right cannot be affected. I am not
prepared to subscribe to the view that the determination of
a public purpose and the opinion formed as to the necessity
or expedi ency of requisition
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form one psychol ogi cal process and not two distinct and
i ndependent steps ;and therefore the rule which applies to
one applies to the other. The correct position in ny. opin-
ion is that the determination of the public purpose is the
first step so that if the Provincial Government decided that
there is no public purpose the second step need not  follow
Besi des, whereas the subjective opinion of the Governnment as
to necessity or expediency is not capabl e of being accurate-
ly tested objectively, the existence of a public purpose
can be so tested, because there are well-known definitions
of public purpose and those definitions can formthe conmon
basis for the ascertainnent of a public purpose by different
i ndi vi dual s. I think that the following dictum of Lord
Hal sbury in Mayor etc. of Westminster v. London & North
Western Ry. Co. (1), sunms up the legal position correctly:

"Where the legislature has confided the power to a partic-
ular body wth a discretion howit is to be wused, it is
beyond the power of any Court to contest that discretion. O
course, this assunes that the thing done is the thing  which
the Legislature has authorised."

A nunber of cases were cited before us by the “appell ant
to show that in construing certain provisions in | other
enactments which are drafted in simlar |anguage, the courts
have held that the existence or otherw se of a public  pur-
pose is as conpletely left to the satisfaction of the execu-
tive authority as the question as to whether it is necessary
or expedient to acquire land. The | eading case in support of
this proposition is Wjeyesekara v. Festing (2). The deci-
sion of that case turned on the construction of sections 4
and 6 of Ceylon Ordinance No. 3 of 1876, which run as fol-
| ows:

"4, \Whenever it shall appear to the Governor that |and
in any locality is likely to be needed for any public pur-
pose, it shall be lawmful for the Governor to direct the
Surveyor-Ceneral or other officer generally or specially
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aut horized by the Governor in this behalf, to examne such
| and and report whether the sanme is fitted for such purpose.
(1) [1905]- A.C 426. (2) [1919] A C. 646
645

6. The Surveyor-Ceneral or other officer as author-
ized as aforesaid shall then make his report to the Gover-
nor, whether the possession of the land is needed for the
purposes for which it appeared likely to be needed as afore-

sai d. And upon the receipt of such report it shall be
[awful for the Governor, with the advice of the Executive
Council, to direct the Governnent Agent to take order for

the acquisition of the land."

It appears that the procedure prescribed by the Odi-
nance in the above sections was followed and an order was
nmade by the Governor of Ceylon directing the Governnent
Agent to make an order for the acquisition of certain |and
f or a public purpose, nanely, the making of a road. The
appellant . to the Privy Council, who was the person whose
| and had been acquired, contended that the |and was not
required ' for any public purpose and that the direction of
the Governor was invalid.-The Privy Council repelled this
contention and held that it was not open to the appellant to
contend that the | and was not needed for a public pur -
pose. Lord Finley who delivered the judgnment of the Board
gquoted w th approval ~ a previous decision of the Ceylon
Court, GCovernnent Agent v. Perera (1), in which the first
two paragraphs of the headnote run as foll ows:

“"In the acquisition of a private land for a public
pur pose, the Governor \is not bound to take the report of the
Surveyor-Ceneral as to the fitness for such a purpose. Hi s
deci sion on the question whether a land i s needed or not for
a public purpose is final, and the District Court " has no
power to entertain objections to H s Excel | ency’ s
deci sions."

In my opinion, this case does not go so far as it is
supposed to have gone and it is apt to be m sunderstood and
m sapplied. The land was acquired there for the purpose of
nmaking a road, and it could not have been argued ‘that the
maki ng of a road was not a public purpose. The enphasis was
on whet her the | and was
(1) 7 Cey. N.L.R 313.
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actually needed or wanted for a public purpose and not on
the character of the purpose and their Lordships held that
the question whether the |Iand was or was not needed for a
public purpose had been left to the satisfaction of the

executive authority. It seens to ne that if the  land had
been acquired not for the purpose of making a road but
for a purpose which was evidently not a public purpose at
all, the courts could not have held that the GCovernor’s

action in acquiring the land for a non-public purpose was
not open to chall enge.

I do not wish to refer to cases deci ded under the Land
Acqui sition Acts, such as Ezra v. Secretary of State (1) and
ot hers because, apart from other things, as was pointed out
by the Privy Council in the course of the arguments in
W jeyesekara v. Festing (2) the Indian Land Acquisition Acts
expressly provide that the order of the |local Governnent
directing the acquisition of land is concl usive.

A third class of cases are those arising under certain
war and energency | aws, of which Carltona Ltd. v. Conmm s-
sioners of Wirks and thers (3) may be taken to be a speci-
nen. That case was deci ded under regulation 51 (1) of the
Def ence (CGeneral) Regul ations which ran as foll ows:

"A competent authority, if it appears to that authority
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to be necessary or expedient so to do in the interests of
the public safety, the defence of the realmor the efficient
prosecution of the war, or for maintaining supplies and
services essential to the life of the community, my take
possession of any land, and may give such directions as
appear to the conpetent authority to be necessary or expedi -
ent in connection with the taking of possession of that
 and. "

In that case’ and other simlar cases, it was held that
the Parliament had conpletely entrusted to the executive the
di scretion of deciding when it would be necessary or expedi -
ent to requisition land in the

(1)1,L.R 30 Cal. 36. (3) [1943] 2 All E.R 560.
(2) [1919] A C. 646.
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interests of public safety, the defence of the realm etc.,
and therefore with-that discretion if bona fide exercised no
court could interfere.” It is clear that the relevant provi-
sions 'under ~whichthose cases have been decided refer to
matters. ‘'such as interest of public safety, defence of the
realm efficient prosecution of the war, etc., of which the
executive authorities alone could be the best judges. So
far as these matters-are concerned, it is difficult to Ilay
down an objective test for determ ning when the conditions
upon which the executive authorities are to act should be
deened to be fulfilled. Thus there is no true-analogy be-
tween this case and the case before us. An-analogy to be
conplete must rest not only on similarity of |anguage but
also on simlarity of objects. In certain complicated or
border-line cases, the courts my find it difficult to
deci de whether a certain matter has been conmmtted to the
judgrment of the executive authority and nade  entirely de-
pendent on its satisfaction or whether it'is a condition
precedent to the exercise of its jurisdiction or power. The
i ne of demarcation between these two nmatters nmay appear to
be a thin one but it has to be drawn for arriving at a
correct concl usion.

As | have already stated, a petition for a wit of
certiorari can succeed only if two conditions are fulfilled:
firstly, the order to be quashed is passed by an .inferior
court or a person or authority exercising a judicial _or
qguasi -j udi ci al function, and secondly, such court or quasi-
judicial body has acted in excess of its legal authority.
The second el enent would seemto be present in this case  on
the concurrent findings of the three Judges of ~the Bonbay
H gh Court which are clear and well-reasoned. But that does
not seemto be enough for the purpose of grantinga wit of
certiorari to the respondent, since the requisitioning of
the prem ses under section a of the Ordinance was a purely
adm nistrative act and did not involve any duty to decide
the existence of a public purpose or any other matter  judi-
cially or quasi-judicially. The renedy of the respondent is
clearly by action and not by asking lota wit of certiorari.
In the circunstances, the

648
further points raised in the case do not call for decision
and | agree that this appeal should be allowed. It would

however be for the Provincial CGovernnent to consider whether
in view of the findings of the Bonbay High Court it is
desirable to pursue the matter any further
PATANJALI SASTRI J.--1 agree that the appeal should be
allowed for the reasons indicated in the judgment of ny Lord
and have not hing useful to add.
MEHR CHAND MAHAJAN J.--1 agree with the judgnent
whi ch rmny brother Mikherjea proposes to deliver and wish to
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add sone observations of my own out of respect for my Lord

the Chief Justice fromwhose judgnent we feel constrained to

differ.

The principal questions raised by this appeal are: (1)
VWet her the order of requisition dated 26th February

1948 made under section 3 of the Bombay Land Requisition

Ordinance (Ordinance No. V of 1947) is a quasi-judicia

order ?

(2) Wiether a wit of certiorari lies against the Gov-

ernnent of Bonbay ?

(3) Wiether the Hi gh Court has jurisdiction to issue a
wit of certiorari against the Provincial Government ?

(4) Wiether the requisition of the said flat and its
allotment to Ms. C. Dayaram a refugee from Sindh, was for
a public purpose ?

The case of the appellant is that the said requisition
order is an administrative order, hence no wit of certio-
rari can issue, that no wit of certiorari lies against the
Provi nci al' Government, that the Hgh Court has no jurisdic-
tion to'issue awit of certiorari against the Provincia
Gover nment-_which in | aw means and i ncl udes the Governor and
that the requisition and the-allotnment of the said flat to
Ms. C. Dayaramwas for a public purpose

It is well settled that a wit of certiorari lies if the
order conplained of iseither a judicial or a quasi-judicia
order but iris not conpetent if the order is
649
an admini strative or \an executive order. The circunstances
under which a wit of certiorari can be issued are succinct-
ly stated by Atkin L.J. in Rex v. Electricity Conm ssioners
(1) in these terns:

"Whenever any body of persons having |legal authority to
determ ne questions affecting the rights of subjects, and
having the duty to act judicially, act in excess of ' their
| egal authority, they are subject to the controlling juris-
diction of the King s Bench Division exercised in these
wits."

It was said in Rex v. London County Council (2)/ that
four conditions have to be fulfilled before a wit of certi-
orari can issue, (1) there nust be a body of persons, (2)
it nmust have |l egal authority to determne questions affect-
ing the rights of subjects, (3) it has the duty laid upon it
to act judicially, and (4) it acts in excess of its  |lega
aut hority.

The learned trial Judge as well as the Judges of the
court of appeal have not in any way departed from these
condi tions. On the other hand, they have stood firmy by
them M. Justice Bhagwati, the learned trial |judge, ob-
served that it is only when these conditions are fulfilled
that the body of persons is subject to the controlling
jurisdiction of the King's Bench Division exercised-in these
wits. In the court of appeal the learned Chief ‘Justice
said that the very basis and foundation of the wit is  that
the act conpl ai ned of must be a judicial or a quasi-judicia
act. The fundanental rules governing the wit were not
di sputed before us during the course of the argunents. The
real controversy centered round the definition of a judi-
cial and a quasi-judicial act as distinguished from an
adm nistrative or a purely mnisterial act. The question
is where to draw a |line which demarcates the executive or
purely admnistrative act froma quasi-jUdicial or a judi-
cial act. The learned Chief Justice in the court below
sunmed up the result of the authorities on the point in
these terns:

“In the first place, a duty nust be cast by the |egisla-
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ture upon the person or persons who is or are

(1) [1924] 1 K, B. 171 at 205. (2) [1931] 2 K. B. 215

at 243.
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enpowered to act to determ ne or decide some fact or facts.
There nust also be sone Iis or dispute resulting fromthere
being two sides to the question he has to decide. There
nust be a proposal and an opposition. It nmust be necessary
that he should have to wei gh the pros and cons before he can
come to a conclusion. He would al so have to consider facts
and circunstances bearing upon the subject. In other words,
the duty cast nust not only be to determne and decide a
guestion, but there nust also be a duty to determne or
decide that fact judicially."

The statenment of the | aw seenms unexceptionable. It is
based on high authority. The classic definition of the term
"judicial" was given by May C J. in The Queen v. The Corpo-
rati on of Dublin (1), and this definition is in these terns:

"It is established that the wit of certiorari does not
lie to renpove an order nerely mnisterial, such as a war-
rant, but it lies to renpve and adjudi cate upon the validity
of acts judicial. |In this connection the term ’judicial.’
does not necessarily mean acts of a Judge or legal tribuna
sitting for the determnation of matters of |law, but for the
purpose of this question a judicial act seens to be an act
done by competent authority, upon consideration of facts and
circunstances; and inposing liability or - affecting the
rights of others."

These observations of My CJ. were quoted by Lord
Atkinson in Frone United Breweries v. Bath Justices (2) as
"one of the best definitionsof a judicial act as distin-
gui shed froman adm nistrative act." They seemto have been
approved by Lord G eene MR in Rex v. Archbi shop of Canter-
bury C). In Rex v. Wodhouse(4) Lord Fletcher Multon L. J.
observed as foll ows:

"The term ’'judicial act’ is -used in contrast wth
purely mnisterial acts. To these |latter the process of
certiorari does not apply, as for instance to the i'ssue ' of
a warrant to enforce a rate, even though the rate is one

which could itself be questioned by certiorari. In short,
there nmust be the exercise of sone right or duty in
(1) (1878) 2 L.R Ir. 371. (3) [1944] 1 K B. 282
(2) [1926] A.C. 586. (4) [1906] 2 K. B: 501
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order to provide scope for a wit of certiorari ~ at _comon
[ aw. "

In Jugilal Kam apat v. The Col |l ector of Bonbay(1l) Bhag-
wati J. after a consideration of a nunber of - English. au-
thorities reached the conclusion that the phrase "judicia
act" must be taken in a very w de sense including many' acts
that would not ordinarily be terned judicial. The ' cases
cited at the Bar fully bear out this concl usion. Ref erence
may be made to The King v. Postnaster Ceneral (2), where it
was held that the giving of a certificate by a nedical —man
was of the nature of a judicial act, and that the certifi-
cate was a proper object of proceedings by way of certio-
rari. By the effect of section 1 sub-section (1) (i) of the
Wor kmen’ s Conpensation Act, 1925, and an order extending its
provisions to include tel egraphists’ cranp, a post office
wor kman obtai ning the certificate of the certifying surgeon
that he was suffering fromthat conplaint and was thereby
di sabl ed, was entitled to conpensation. By section 44, sub-
section (3), a nedical practitioner appointed by the Secre-
tary of State was given the powers and duties of a certify-
ing surgeon. An order made by the Secretary of State in
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pursuance of that sub-section provided that so far as re-
gards post office enpl oyees the post office nedical officer

under whose charge the workman was pl aced shall, if author-
ized to act, be substituted for the certifying surgeon in
cases of telegraphists’ cranp. It was the practice of the

post office to refer all cases of tel egraphists’ cranp to
the Chief Medical Oficer of the post office and this refer-
ence was relied on as constituting himthe substitute for
the certifying surgeon wunder the above sub-section and
order. The applicant in that case clained conpensation for
tel egraphists’ cranp and the case was referred to the Chief
Medical O ficer in accordance with the usual practice. He
certified that she was not suffering from telegraphists’
cranp. It was the giving of this certificate that was treat-
ed in the nature of ajudicial act. Lord Hewart C. J. ob-
served as follows:

(1) (1945) 47 Bom L.R 1070. (51) [1928] 1
K. B, 291.
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"There was a nonent in this case when it was argued that
the docunent was of such a kind as not to be proper for the
wit of certiorari. But'| amsatisfied, when I ook at
the part which a certificate of this nature nmust play in the
maki ng of any clai mfor conpensation by a post office worker
suffering fromtel egraphists’ cranp, that the certificate of
the certifying surgeon is of the nature of a judicial act,
and is a fit subject for certiorari.” In-Rex v. Boycott
(1) certification as to mental deficiency of a boy was held
to be a quasi-judicial act within the mschief of the remedy
of «certiorari. By section 31 of the Mental Deficiency Act,
1913, it is provided that in case of doubt whether a «child
is or is not capable of receiving benefit from instruction
in a special school or class, or whether his retention in
such school or class would be detrinental to the interests
of the other children, the matter shall be determ ned by
the Board of Education. A certificate that the boy was
i ncapabl e by reason of nental defect, of receiving further
benefit frominstruction in a special school or class and
was an inbecile was issued by the nedical officer. The
father of the boy noved for an order of certiorari to renmpve
and quash the certificate. Lord Hewart C.J. in issuing the
wit made the foll ow ng observations:

“I'n ny opinion, on the facts of. this case, this certifi-
cate of Cctober 5, 1938, created in the way in which we know
that it was created, purported to be and to’ look like the
deci sion of a quasi-judicial authority."

Rel i ance was pl aced on the observations of Atkin L.J. in
Rex v. Electricity Conm ssioners(2)

In The King v. The London County Council (3), a wit of
certiorari was issued to the London County Council who had
exercised the power to grant a licence under the “C nemato-
graph Act, 1909, and had gi ven permission to open the | prem
i ses on a Sunday under the Sunday Observance Act, 1780. By
section 2, sub-section (1) of the C nematograph Act, 1909,
it was provided that

(1) [1939] 2 K. B. 651.(2) [1924] 1 K. B. 171. (3)
[1931] 2 K. B. 615.
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a county council may grant licences to persons to use prem
ises for the exhibition of pictures or other optical effects
by means of a cinematograph on such conditions and under
such restrictions as the council may determ ne. The counci

had al so power to nodify or waive any of the conditions or
restrictions attached by the council to the |licence.
Section 1 of the Sunday (bservance Act, 1780, provided that
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any house, room or other place which shall be opened or used
for public entertainnent or anmusenent upon any part of the
Lord’s Day called Sunday, and to which persons shall be
adnmtted by the paynent of noney, shall be deenmed a disor-
derly house. A conpany applied for a licence to open and
use prenmses for cinematograph entertainnents and also for
perm ssion to open the premi ses for such purposes on Sun-
days, Christnas Day and Good Friday. In conpliance with this
application the county council nade an order accordingly

provided a sum of pound 35 was paid to charity in re-
spect of each Sunday, Christmas Day or Good Friday. Scrut -
ton L.J. inissuing the wit made the follow ng observa-
tions:

"It is quite clear that every proceeding of nmmgistrates
or confirmng authorities in granting new or renewing old
licences is in the nature of a Court, excess of jurisdiction
in which can be dealt with by the wit of «certiorari; and
the procedures in granting |icences under the G nematograph
Act, and proceedi ngs consequential thereon appear to ne to
stand exactly on the same footing as the proceedings of
magi strates or-confirnmng authorities dealing with |icences
for public houses. When the question is, on what terns and
conditions shall a licence be granted, and when the commt-
tee proceeds to require that notice of the proposal shall be
given, and to hear the applicant and his opponents, and to
take evidence, the proceeding seens to ne to be exactly that
of a tribunal which the King’s Bench Division, by the wit
of certoirari, restrains within its jurisdiction."

Slesser L.J. in the sane case discussed this matter at
sone length and in the concluding portion of the judgnment
nmade t he foll owi ng observations:

654

"The | egal authority is clearly given by the section to
grant the licences, and | have pointed out how it ' affects
the rights of the subject. But the third question is the one
whi ch  was nost strenuously debatedin the argunment before
us: Are the Council under a duty to act judicially? It is
sai d that what has here been done is not a judicial act, or
not an act of an administrative body having judicial “duties
to perform but is in substance an adninistrative act for
the review of which the wit of certiorari is not - appropri-

ate. | amunable to distinguish in principle between the
application for a |licence under the C nematograph Act, 1909,
and an application made with regard to a licence for a

public house, which for nany years, as to. the  Confirmng
Authority, and later, as to the whol e proceedings, has been
held to be a judicial act. It was suggested, so far as |
under st ood the argument which attenpts to differentiate this
application froman application for a public house Ilicence,
that there is not provided in terns ins. 2 any provision
for opposition; and that is perfectly true. There is an
obligation to notify the police, but there is not in terms
there any provision for dealing with opposition, though the
County Council have mnade an el aborate code under which
opposition nmay be heard. | have exam ned other statutes
which simlarly contain powers to grant |icences, but do not
in terms mention opposition,.and | find that in one, at any
rate, the action of the magistrates was treated as a judi-
cial act, although the statute contai ned no express provi-
sion for opposition. Reg. v. Justices of Walsall (1) is an
authority that where, on the face of it, it appears that a
licence is to be granted to certain persons and not to
ot hers, conferring upon themcertain rights and obligations,
the mere fact that the statute does not in terns provide for
opposition to be heard, does not any the | ess nake the duty
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of the nagistrates a judicial duty and therefore it is clear
that they were acting or purporting to act judicially in
hearing this application, assuming that it was an applica-
tion, to modify the Iicence. OF course, as was pointed out
by Geer L.J. in the course of the
(1) [1854] 3 WR 69
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argunent, unless the body was usurping a jurisdiction or
acting contrary to their juridical powers, it would not be
necessary to have a certiorari at all; and to argue that,
because they have gone beyond their powers, therefore certi-
orari would not lie, would be to defeat the whole purpose of
the wit. But the question is, have they purported under
the statute, and have they a duty under the statute, to
perform a judicial function in hearing applications for
these licences ? In ny opinion they certainly have."

The | earned Attorney-Ceneral cited the case of Franklin
v. Mnister of Town and Country Pl anning(1), for the propo-
sition that the nere circunstance that an enquiry nay have
to be made publicly and objections may have to be heard of
persons affected does not necessarily convert the act into a
judicial or quasi-judicial act. That case related to the
functions of a Mnister under the Town and Country Pl anning
Act and the New Towns Act, 1946. Lord Thankerton nmde the
fol |l owi ng observations:

“I'n ny opinion, no judicial, or quasi-judicial duty was
i nposed on the respondent, and any reference to judicia
duty, or bias, isiirrelevant in the present case. The re-
spondent’s duties ‘under section 1 of the Act. and Sch.1
thereto, are in my opinion purely adm nistrative, but the
Act prescribes certain methods of or steps in, discharge of
that duty. It is obvious that, before naking the draft
order,which must contain a definite proposal to designate
the area concerned as the site of a new town, the respondent
must have made el aborate inquiry intothe matter and have
consulted any local authorities who appear to him to be
concerned, and obviously other departnents of the Govern-
nment, such as the Mnistry of Health, would naturally re-
quire to be consulted. It would seem accordingly, that
the respondent was required to satisfy hinmself that it was a
sound schene before he took the serious step of issuing a
draft order. It seens clear also, that the purpose of
inviting objections, and, where they are not withdrawn, of
having a public inquiry, to be held
(1) [1948] A C. 87.
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by someone other than the respondent, to whom that person
reports, was for the further information of the [ respondent,
in order to the final consideration of the soundness of  the
schene of the designation; and it is inportant to note that

the devel opnment of the site, after’ the order is “nmmde, is
primarily the duty of the devel opment corporation estab-
lished wunder section 2 of the Act. | amof opinion that no

judicial duty is laid on the respondent in discharge  of
these statutory duties, and that the only question is wheth-
er he has conplied with the statutory directions to appoint
a person to hold the public inquiry, and to consider that
person’s report."

In view of these authorities all that can be said is
that there is an indefinable, yet an appreciable, differ-
ence between the doing of an executive or admnistrative
act and a judicial or a quasi-judicial act. The question
however, whether an act is a purely mnisterial or a judi-
cial one depends on the facts and circunstances of each
case. As observed by ny brother Das in re Banwarilal Roy
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(1), the question whether an act is a judicial or a quasi-
judicial one or a purely executive act depends on the terns
of the particular rule, the nature, scope and effect of the
particular power in exercise of which the act may be done.
In the actual application of the abstract propositions to
the circunmstances of different cases the exercise of
jurisdiction to issue a Wit of certiorari varies according
to the foot of the Chancell or

The question therefore for decisionin this case is
whet her the Governnment is a body of persons having |ega
authority to determ ne questions affecting the rights of
subj ects, and secondly, to the extent to which it has and in
perform ng that duty has it the duty to act judicially. In
ny opinion, the position and duties of the Governnent under
the Bonmbay Land Acquisition Ordinance are such that it
satisfies both the tests. It is a body of persons having
| egal authority to-determ ne questions affecting the rights
of subjects and
(1) (1944) 48 C.WN. 766
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think its duty is to act judicially. It cannot arrive at
its determination on a nental process of its own.

An examni nation of “the provisions of this O di nance shows
that before the Governnent forns the opinion that it is
necessary and expedient to requisition any land it has to
determ ne the following questions of fact and | aw -

(1) whether the land is required for a public purpose;

(2) whether the land, the subject matter of the requisi-
tion is being used for public religious worship;

(3) whether the land which it is intended to requisi-
tion is being used for a purpose which the Provincial Gov-
ernment has specified by a notification; and

(4) whether the prem ses are vacant prenises.

Al these questions are ni xed questions of |aw and ' fact.
No precise definition of the phrase "public purpose" can be
attenpted and none has been given in judicial decisions. It
was, however, observed in Hamabai ‘Prenjee Petit v. Secretary
of State for India (1) that in order to constitute 'a "public
purpose" in taking land it is not necessary that” the |and
when taken is to be nade avail able to the public at |arge,
but that it includes a purpose, that is an object in which

the general interest of the conmunity as opposed to  the
particular interest of the individuals is directly and
vitally concerned. It was said in that case that prim

facie the Governnent are good judges of the question whether
the purpose is one in which the general interests of the
conmunity 1is concerned but that they are not absolute
judges, that is, they cannot say "l desire it, therefore
order it". Under the proviso the question whether the /| and
is being used for public religious worship is again a natter
which involves difficult questions of fact and | aw-and the
deterni nati on of these questions may seriously affect | |ega
rights of worshippers, trustees and other people interested
in a place of worship. Simlarly the question
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whet her the premi ses are vacant is a matter that has to be
determined in view of the definition of "vacant prem ses"
given in section 4. It involves the deternmination of the
guesti on whether the vacancy was caused by the termnation
of a tenancy, or by the eviction of a tenant, or by the
rel ease of the prem ses fromrequisition, etc. A duty has
been cast on the landlord to give infornation of the vacancy
of a premises to Governnment and any failure in the perform
ance of that duty is punishable under the law. The deternm -
nati on by the Governnent that certain property is required
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for a public purpose and therefore in its opinionit should
be requisitioned entitles the person whose prenises are
requisitioned to a right to conpensation which has to be
determ ned adnmittedly in a judicial manner under the provi-
sions of the Act. The point therefore arises whether it was
intended by the provisions of the order that all these
guestions of fact and | aw which have to be determ ned before
CGovernment fornms an opinion as to the expedi ency or necessi-
ty of requisitioning certain premises, were to be subjec-
tively determned and the rights of persons were to be
affected nerely on the opinion of the Governnent; or.
whet her the determ nation was intended to be of a judi-
cial or quasi-judicial nature; in other words, whether the
determ nation of these inportant questions has to be in the
infinite mnmind of the Governnent or is in the truth of the
facts thenmselves. Are these questions to be determi ned by
the mental operations or the idiosyncracy of the officers of
Government, or does their determ nati on depend on existence
of material facts 2?2 1f the decision of all the questions is
to be arrived at by a subjective process, then there can be
no doubt that the act of the Governnment in making the requi-
sition wll be a purely mnisterial act and will not fal

within the mschief of the wit; if, on the other hand

these questions of fact and | aw have to be determ ned objec-
tively, then the inference is irresistible that the determ -
nation will be of a judicial nature. The nethod and nanner

of reaching it will be a judicial process. It wll consider
659

a proposition and an opposition;both sides of the question
will have to be considered, i.e., the Government’s point of

view as well as the point of view of the person-affected and
the determnation would only be reached on a  consideration
of facts and circunmstances. The |ine of ~approach in the
matter is, does section 3 of the Ordinance contenplate a
thinking on the part of the Governnent that the place is not
being used for the purpose of public religious worship, or
does it contenplate a finding on facts that the place i's not
a place of public worship. As stated by Lord “Atkin in
Liversidge v. Sir John Anderson C), does the O dinance
contenplate a case of a thinking that a person has a broken
ankle and not a case of his really having a broken ankle 7
Simlarly, can it be said that section 4 contenplates nerely
a vacancy in the mnd of the Governnment, not a vacancy in
fact as a real thing. After a careful consideration of the
matter | have no hesitation in holding that-these questions
are not questions for the nmere determni nation of the  Govern-
ment subjectively by its own opinion but are mtters of
determ nation objectively. That being so, the determ na-
tion of these questions depends on materials  which the
CGovernment have sufficient power to call for wunder the
Or di nance. It is not only the duty of the Governnent to
determ ne these questions but its duty is to determine them
in a judicial manner, that is, by hearing any opposition to
the proposal and by placing its determ nation on some nate-
rials which it has called for under the provisions of sec-
tion 10 or 12 of the Ordinance. The determnation affects
val uabl e rights of persons as to property, it affects rights

of worship and any such determination may entail serious
consequences. The case-The King v. Bradford (2) furnishes an
apposite illustration. |In that case authority was given to

take materials for a period of five years from a certain
enclosed |and which in the opinion of the High Court was a
par K. It was held that the justices could not by wongly
deciding that the | and was not a park give thenselves juris-
diction in the matter. In
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ny opinion, the Governnent by wongly deciding that the
place is not a place of public worship cannot acquire
jurisdiction for requisitioning the land. Simlarly they
cannot by describing a private purpose as a public purpose
acquire jurisdiction to nake an order of requisition. The
Ordi nance contenpl ates the maki ng of necessary enquiries and
enabling provisions have been made in it for facilitating
them It seens that a duty is cast on Governnent bef ore
reaching its decision on such inportant matters to make
enquiries and hear persons concerned. Though no express
provision exists that objections have to be heard, the
power given under section 12 to make enquiries from the
person occupying the premses or owning themshow that no
sooner enquiries are nade all that a person has to say on
the matter will be said and heard.

For the reasons given above | cannot accede to the
contention of the learned Attorney-General as to the con-
struction of -section3 of the Odinance when he says that
it means that the determ nation of "public purpose" is a
matter which rests in the opinion of t he CGover nirent
al one and that the decisionof the facts nentioned in the
proviso also depends-on that opinion. | cannot also agree
in the contention that even if these matters required deter-
m nation objectively, they can be so determned by naking
adm nistrative enquiries and without hearing persons con-

cer ned. In rmy judgnent the learned trial Judge as well as
the Judges of the Court of appeal reached a correct
deci si on inthis ‘case which is a case on the border line

and | do not think that there are any substantial grounds
for reversing their well considered decision

As regards the second question, | have no hesitation in
holding that a wit of certiorari lies against the Govern-
ment of Bombay. Section 306, read with section 176 'of the
Government of India Act, 1935, expressly preserves the right
to sue in all cases where such a right could be exercised as
agai nst the East India
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Conpany. The Ilearned Attorney-CGeneral argued that the
section was confined to suits and to actions and did not
cover the case of a wit of certiorari. It was -said that
there is no power to issue a conmand to the Sovereign. %%
sinple answer is that the Provincial Governnent is not the
sovereign and that the Governnent of India Act —expressly
says that there is a right to sue the Province. ~The expres-
sion "sue" nmeans "the enforcement of a claim or ~a civi

right by neans of |egal proceedings.” Wen aright is in
j eopardy, then any proceedings that can be adopted to put it
out of jeopardy fall within the expression "sue". Any

renedy that can be taken to vindicate the right is included
within the expression. A wit of certiorari therefore falls
within the expression "sue" used in section 176 'of the
CGovernment of India Act, 1935, and the renmedy therefore is

within the express terns of the statute. The inmmunity
granted by section 306 is to the Governor and not to the
Provi nce. It was argued that the word "Governor "in the
section is synonynous with "Provincial Government" by reason
of the definition of the phrase "Provincial Covernnent"
given in section 46 (3) of the General Causes Act. In ny
opinion, this definition cannot affect the interpretation of
the Government of india Act. In that Act the Provincia

Governnent and the Governor have been used in two different
senses and not in one sense. Immnity fromsuits is given to
the Governor and not to the Provincial Governnent,though the
CGovernor may be one of the inportant conponent parts of the
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Provinci al Government. Reference in this connection was nade
to the East |India Conpany Act, 1780 (21 Geo. 3, c. vii), and
to various statutes which eventually culnmnated in sections
306 and 176 of the Government of India Act, 1935. On the
basis of the Act of 1780 it was contended that the High
Court had no jurisdiction to issue a wit against the Gover-
nor. That statute, however, did not prohibit the issue of a
wit against the East India Conpany. On the other hand
there are caSeS which show that such wits were being issued
agai nst the East I|India Conpany. In ny opinion, the
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matter has to be deci ded exclusively under the terms of the
Government of India Act, 1935, and not on the ternms of any
repealed statute. Causes 4 and 13 of the Charter of the
Suprenme Court gave the power to issue a wit of certiorar
to the H gh Court against the East India Conpany and the
same jurisdiction-has been kept alive by the CGovernment of
India Act., 1935. Reference was made to a nunber of Madras
cases but, in-ny opinion, those cases have not been correct-
|y decided inasnmuch as they have placed the Governor on the
sane footing as the Provincial Governnent by a process of
reasoni ng which to my mind i s not correct.

On the nerits of the case whether the land in the
present case was required for a public purpose, there is a
concurrent finding of fact to the effect that the object of
this requisition was to benefit an individual and no public
purpose was involved in it. That being so, the wit was in
nmy opinion properly issued in this case and the appeal is
wi thout force. | would accordingly dismss it with costs.

MUKHERJEA J.--This  appeal is onbehalf of the
Provi nce of Bonbay and is directed against the judgnent of
an appellate Bench of the Bonbay H gh Court (consisting of
Chagla C.J. and Tendol kar J.) dated January 4, 1949, by
which the | earned Judges affirmed an order of Bhagwati J.
dated Septenber 27, 1948, in so far as it granted a wit of
certiorari, for bringing up and quashing a requisition order
made by the Provincial Government under section a/ of the
Bonbay Land Requi sition Odinance (V of 1947). There is not
much controversy about the facts of the case which lie
within a short conpass. The requisition order was made by
the Province of Bonbay on February 26, 1948, in respect of
the first floor of a building known as "Paradise" situated
at 22, Warden Road, Mhal akshm , Bonbay. The entire ~buil d-
ing is owned by one Dr. M B. Vakil, and one Abdul Ham d was
in occupation of the first floor as a tenant under Dr. Vaki
prior to January 29, 1948. Abdul Hamid intended to go to
Paki stan and was on the | ook out for
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sone prem ses at Karachi where he mght reside and carry on
busi ness. The petitioner Khusal Das, who was the nmain

respondent in this appeal and is now dead and represented by
his heirs, was a refugee from Karachi where he owned a
Bungal ow worth nore than Rs. 50,000 and also a running
busi ness in which a considerable sum of noney was invested.
On 29th January, 1948, there was an agreenent entered into
by and between Abdul Hamid on the one hand, and the peti-
tioner Khusal Das, his son Gobind Ram and his brother’s
daughter’s son Hiranand on the other, by which the forner
assigned to the latter his tenancy right in the first floor
of the Paradise in exchange of his getting a |easehold
interest in the petitioner’s Bungal ow at Karachi. There were
other terms of this transaction which are not relevant for
our present purpose. The petitioner went into possession of
the flat on February 4, 1948. On February 26, 1948, the
CGovernment of Bonbay issued an order requisitioning the
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flat, the order being nade under section 3 of the Bonbay
Land Requisition Odinance (Odinance No. V of 1947) which
came into force on and fromthe 4th of Decenber, 1947. The
order was signed by M. P.L. Rao as Secretary to the CGovern-
ment of Bombay, Health and Local Government Department. On
the sane day a letter was addressed by M. Rao to Dr. Vaki
intimating to himthat the said flat had been requisitioned
as per copy of the Requisition Order enclosed therewith and
that Government had allotted the flat to one Ms. C Dayaram
at a rental of Rs. 85 per nonth. Ms. Dayaram it nmay be
mentioned here, was also a refugee fromSind. On February
27, 1948, a further order was passed under the signature of
M. Rao authorising one Lalwani, an Inspector in the Health
and Local Governnent Departnent of the Governnent of Bonbay,
to take possession of the requisitioned flat wunder the
provi sion of section 9 of the Requisitioning O dinance. On
March 4, 1948, the petitioner Khusal Das filed an applica-
tion in the Oiginal Side of the Bonbay H gh Court against
P.L. Rao, Secretary to the Governnent of Bonbay
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as party respondent alleging that the order of requisition
was illegal and ultra vires on various grounds and praying
for wits of certiorari, prohibition and an order under
section 45 of the Specific Relief Act against the respond-
ent . On this application, an interim injunction was
granted by Coyajee J. restraining the Government from ob-
tai ni ng possession of the flat. By a subsequent anendnent
of’ the petition the Province of Bonbay, as well as M. GD.
Vartak, the Mnister-in-charge of the Health and Loca
Governnment Departnment were added as parties respondents. A
| arge nunber of defenses were taken by the respondents in
answer to the prayers of the petitioner. It ~was contended
inter alia that the orders made under the Odinance were
not judicial or quasi-judicial orders, but executive orders
made by the Province of Bonbay and no wits of certiorari or
prohibition would |lie against orders of this description
On behalf of M. Rao, it was urged that he did not nmake any
order hinself and had nerely authenticated and signed the
orders in accordance with the provisions of section 59 (2)
of the Governnment of India Act. As regards the Province of
Bonbay a point was taken that no wit could be issued
agai nst the Provincial CGovernnent which neant and i ncluded
the Governor of the Province, he being imune from al
proceedi ngs in, and processes fromany court of India under
section 306 of the Governnent of India Act- The Mnister
respondent, it was said, was not personally responsible for
the orders or for the consequences thereof under the Consti -
tution. It was contended further that the requisition of
the flat, and the allotnent of it to Ms. Dayaram were for
public purpose. The petition was heard by Bhagwati J., who
overruled all the contentions of the respondents and granted
the petitioner’s prayer. Wits of certiorari and prohibi-
tion were directed to be issued against all the respondents,
and there were also orders of mandamus granted against
respondents ot her than the Province of Bonbay. Against this
deci sion an appeal was taken to the appeal Bench of the High
Court (being
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Appeal No. 65 of 1948) and the appeal was heard by Chagla
C.J. and Tendolkar J. By their judgnent dated January 4,
1949, the | earned Judges allowed the appeal in favour of the
two respondents other than the Province of Bonbay and set
aside the orders nmade against them They affirmed however
the judgnent of Bhagwati J., so far as it related to the
Province of Bonbay, and maintained the wit of certiorari
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issued against it. The Province of Bonbay has now cone up
on appeal to this Court.

The |learned Attorney-General who appeared in support
of the appeal contended before wus, that having regard to
the provisions of the O dinance under which the requisi -
tion order was made no wit of certiorari would be at al
avai |l abl e inlaw It has been argued in the first place
that the order conplained of is a mnisterial or admnistra-
tive or der whi ch does not involve exercise of any
judicial or quasi-judicial function and to a purely adm nis-
trative order of this character no wit of certiorari |ies.
It is argued in the alternative that assunmng that the
Provincial Governnent has any semjudicial function to
exerci se while naki ng an order under section 3 of the Odi-
nance, the question as to whether the requisition was for a
public purpose or not, was a question of fact which the
Provi nci al CGovernment was conpetent to entertain and decide,
under the terms of the Ordinance itself, and no wit of
certiorari would lie to bring up an order of the Provincia
CGovernment on the ground that its decision on this point was
erroneous- or —unsound. Lastly, it i's contended that the
Provinci al CGovernment is inmmune fromall court processes and
no wit of certiorari could be issued to it.

The first and the second points are really inter-con-
nected, and | may have to di scuss themtogether. They raise
guesti ons of considerable nicety and general inportance, and
we had argunents of the nost - elaborate character
advanced on them by the |earned counsel on both sides.
666

The first and the nost inportant point for our consider-
ation is whether the act of requisition against which the
wit of certiorari has been issued by the H gh Court is a
judicial or an adnministrative act. It is not disputed that
the wit does not lie to remove-an actt which is purely

mnisterial. It can be availed of only to remove and adju-
dicate on the validity of judicial acts (1). To ascertain
the exact connotation of the expression "judicial /act" in

connection wth the issuing of a wit of certiorari and to
det erm ne whether the act conplained of in the present case
is ajudicial act or not it would be necessary and  conven-
ient to set out briefly howthe lawon the point as de-
vel oped by the Courts in England stands at present. A wit
of «certiorari like the wit of prohibitionis a judicia
wit of antiquity and it is the ordinary process by which
the Court of King's Bench Division exercises control- over
the acts of bodies vested with inferior jurisdiction. The
wit is intended to bring up before the H gh Court the
records of proceedings or determ nations of inferior tribu-
nals and to quash themif the tribunals are found to /have
acted in excess of their jurisdiction

It is well settled that the wit is not Ilinited to
bringing up the acts of bodies that are ordinarily 'consid-
ered to be Courts. "The procedure of certiorari" as has

been observed by Fletcher Muwulton L.J. in Rex v. Wodhouse
(2) "applies in many cases in which the body whose acts are
criticised would not ordinarily be called a ’'Court’ nor
would its acts be ordinarily terned judicial acts. The true
view of the limtation wuld seemto be that the term
"judicial act’ is used in contrast with purely mnisteria

acts. To these latter the process of certiorari does not
apply, as for instance to the issue of a warrant to enforce
a rate, even though the rate is one which could itself be
guestioned by certiorari. In short there nust be the exer-
cise of sone right or duty to decide in order to provide
scope for a wit of certiorari at common | aw "
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Per May C.J. in Reg. v. Dublin Corporation [1878] LR 9
Ir. 371 at. p. 376.(2) [1906] 2 K. B. 501 at p.535.
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There can be no doubt that originally the wit of certi-
orari was issued only to inferior Courts wusing the word
"Court" in its ordinary sense. As bodies of various types
and denom nations exercising semjudicial functions canme to
be introduced, the wit was extended to these bodies also.
There is a long line of decided cases showing that the wit
of certiorari has been issued to rating authorities, licens-
ing Justices, Electricity Conm ssioners, the Board of Educa-
tion, the General Medical Council, the Inns of Court,
Assessment Committees, ‘the Conmissioner of Taxation and
various other authorities who could be regarded as perform
ing sone sort of judicial or sem-judicial function though
they have no authority to-try cases, or pass judgnments in
the proper sense of the word (1). It would be interesting to
note that in King v. Postmaster Ceneral (2), a wit of
certiorarii was issued to quash a disablenment certificate
granted. by the Chief Medical Oficer of the Post Office on
the ground that he was not the certifying surgeon under the
Workmen’ s  Conpensation - Act, 1925, and the granting of a
certificate was heldto bea judicial act. In Rex v. Boy-
cott (3), one Russel Keasely noved on behalf of his infant
son Stanley for an/order of certiorari to renove and quash a
nedi cal certificate granted by the respondent to the
effect that Stanley was incapable by reason of nmental defect
of receiving benefit frominstruction in a special schoo
under section 56 of the Education Act, and two  other con-
nected docunents. The Court was of opinion that as doubts
did arise as to whether the boy was ineducable, it was a
proper case to be determ ned by the Board of Education under
section 31. It was held in these circunstances that the
three docunents which were parts and parcel of one and the
same transaction constituted the determination of a quasi-
judicial authority, and "exhibited all the m schief which a
wit of certiorari was intended and well fitted to correct."
The result was that all the. three documents were  directed
to be brought up and

(1) Vide Hal shury’ sLaws of England (2nd Edition) Vol:. 26, p
284. (2) [1928] 1 K, B, 291, (3) [1939] 2 K.B.
651.
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guashed. Even a report nade by a Chief Gas Exami ner has

been renoved and quashed by a wit of certiorari C).

In the words of Banks L.J. the course of devel opment of
law on the subject denonstrates what has been the boast of
Engl i sh Common Law that it will, whenever possible and where
necessary, apply existing principles to new set of circum
stances (2); and it was in very general terns that ~ opinion
was expressed in Rex v. Inhabitants of d anorganshire (3)
that the Court woul d examine the proceedings of all ' juris-
dictions erected by Acts of Parliament and if under pretence
of such an Act they proceeded to encroach jurisdiction to
thenselves greater than the Act warrants, the Court would
send a certiorari to themto have their proceedi ngs returned
to the Court to the end that the Court night see that they
keep themselves wthin their jurisdiction, and if they
exceed it, to restrain them

The whole |aw on the subject relating to issuing of
wits of certiorari was thus sumed up by Atkin L.J. in Rex
v. Electricity Conm ssioners (4):

"Whenever any body or persons having legal authority to
determ ne questions affecting the rights of subjects, and
having the duty to act judicially act in excess of their
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| egal authority.they are subject to the controlling juris-
diction of the King's Bench Division exercised in these
wits."

This statement of |aw has been affirned and reiterated
in various cases since then (5) and its correctness has
never been questioned. But unexceptionable though the
statenent is, it does not by itself afford any assistance in
solving the real difficulty that arises in cases of this
descri pti on. It postulates existence of a duty in the
authority to decide judicially but it does not enunerate or
gi ve any indication of the
(1) R v. London County Council, 11 T.LR 337. (2) Vide Rex
v. Electricity Conm ssioners, [1924] 1 K B. 171, at p. 192.

(3) 1 Ld. Raym 580. (4) [1924] 1 K. B. 171
at p. 205.

(5) VideR v. North Wrcestershire Assessment Committee,
[1929] 2 K B.

397 at- p. 405-6; R v. London County Council, [ 1931]
K. B. 215.
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ci rcunst ances —under which such duty shall be held to be
i mposed. It has been pointed out very rightly by my |earned
brother Das J. in arecent Calcutta case (1) that of the
four elenents involved in the proposition of |aw enunciated
by Lord Atkin, three may be present in an adnministrative or
executive act as well.

A valid executive act undoubtedl y presupposes the exist-
ence of a legal authority in the officer or department to do
the act. Such executive acts may and in fact do affect the
rights of subjects. <Cases are al'so not infrequent where an
executive authority transgresses the limts of its jurisdic-
tion, and acts in excess of its powers. Yet, it is not
disputed that no wit of certiorari-can be issued to re-
strain or invalidate such executive acts. As was observed by
Lord Hewart C.J. in Rex v. Legislative Commttee of t he
Church Assenbly (2), "in order that a body may satisfy the
required test, it is not enough that it should have |ega
authority to deternine questions affecting the rights of
subj ects, there nust be superadded to that characteristic
the further characteristic that the body has the duty to act
judicially.” The material points for —consideration there-
fore are what is the true criterion of a judicial act,
and how it is to be ascertained whether an authority is
bound to act judicially in a particular matter or not.

It is said that one of the best definitions of a judi-

cial act, as distinguished froman adm nistrative act, 1is
that given by May C J. in the Irish case of Reg. v. Dublin
Corporation (8). The question raised in that case was
whet her a borough rate levied by a Corporation was illega
or not. It was found that the borough fund of the Corpora-
tion was otherwi se sufficient for all legitinmate  purposes
but it was rendered insufficient by reason of ‘certain
illegal payments made out of it. To make up. the

deficiency, the Corporation levied a borough rate, the
legality of which was challenged and wit of certiorar
was prayed for to quash all the orders and
(1) I'nre Banwarilal, 48 G WN. 766.
(2) [1928] 1 K. B. 411 at 415.
(3) [1878] L.R 2 Ir.371
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resol utions of the Corporation in connection with the inmpo-
sition of the rate. The wit was granted and May C.J. while
di scussing in his judgnment the neaning of the expression
"judicial act’ observed as follows:

“In this connection the term’judicial’ does not neces-
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sarily mean acts of a Judge or legal tribunal sitting for
the determ nation of matters of law, but for the purpose of
this question, a judicial act seens to be an act done by
conpetent authority upon consideration of facts and circum
stances and inposing liability or affecting the rights of
others. And if there be a body enpowered by law to enquire
into facts, nake estimates to inpose a rate on a district,
it would seemto ne that the acts of such a body involving
such consequence woul d be judicial acts."

This definition was approved by Palles C.B. in Re: Loca
CGover nent Board, Expand Kensington Conmi ssioners(1) and was

guoted in extenso by Lord Atkinson in Frone United
Breweri es Conpany v. Bath Justices(s). In the passage
gquoted above, the |earned Chief Justice really describes
what nmay be called the judicial process. There cannot

indeed be a judicial act which does not create rights or
i mpose obligations; but an act, as has been already pointed
out is not necessarily judicial because it affects the
rights of subjects. Every judicial act presupposes the

application of judicial process. There is a well nmarked
distinction between form ng a personal or private opinion
about a matter, and determining it judicially. In the

performance of an executive act, the authority has certainly
to apply his mnd to the materials before him but the
opinion he forms is a purely subjective matter which depends
entirely wupon his state of mind. It is of course necessary
that he nust act in good faith, andif it “is established
that he was not influenced by any extraneous consideration

there is nothing further to be said about it. 'In a judicia

proceeding, on the other hand, the process  or nmethod of
application is different. "The judicial process-involves the
application of a body of

16 L.R Ir. 150, (2)11926] A.C. 586,
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rules or principles by the technique of a particul ar psycho-
| ogi cal nmethod" (1). It involves a proposal and an / opposi -

tion, and arriving at a decision upon the same on considera-
tion of facts and circunstances according to the 'rules of
reason and justice(2). It is not necessary that the /strict
rules of evidence should be followed:the procedure for
investigation of facts or for reception of evidence nmay vary
according to the requirenents of a particular case. There
need not be any hard and fast rule on such matters, but the
decision which the authority arrives at, nust not~ be his
"subjective', 'personal’ or 'private’ opinion. It nmust be
somet hi ng whi ch conforns to an objective standard or crite-
rion laid down or recognised by |law, and the soundness or
otherwise of the determ nation nust be capable of being
tested by the sane external standard.

This is the essence of a judicialfunctionwhich differen-
tiates it froman admnistrative function; and whether an
authority is required to exercise one kind of function or
the other depends entirely upon the provisions of the  par-
ticular enactnent. VWere the statute itself is clear on
this point, no difficulty is likely to arise, but where the
| anguage of the enactnent does not indicate with precision
what kind of function is to be exercised by an authority,
considerable difficulties are hound to be experienced.
There are numerous deci ded cases, which deal with questions
of this character, and quite a nunmber of themwere cited to
us by the | earned counsel on both sides. As they relate to
the powers and duties of various types of authorities under
various statutes and war regul ations, dealing with different
subject-matters and not uniformy worded, they are of no
direct assistance to us in the present case. 1 think howev-
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er that we can cull a few general principles from sone of
the pronouncenents of the English Courts, which nay throw
light on the interpretation of the Odinance before us.
CGeneral ly speaking, where the | anguage of a statute indi-
cates with sufficient clearness that the persona

(1) Robson’s Justice and Administrative Law, p. 33.

(2) Vide R v, London County Council [1931] 2 K, B. 215 at p.
233.
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satisfaction of the authority on certain matters about which
he has to forman opinion founds his jurisdiction to do
certain acts or make certain orders, the function should be
regarded as an executive function. The decision of the
House of Lords in Liversidge v. Anderson C) is the |eading
illustration of this type of cases. Even Lord Atkin ob-
served, in course of his dissenting judgnent in this case,
that when the discretion is left to the Mnister or any
other authority w thout qualification, by use of expressions

like the followi ng: "A Secretary of State... if it appears
to himnecessary may order; if it appears to the Secretary
of State that any person i's concerned...; if the Secretary

of State is satisfied that it is necessary or expedient,"
the act cannot but be held to be an executive act .
Lord Atkin was however inclined to hold that the words "if
the Secretary of State has reasonable cause to believe,"
shoul d be construed as neaning "if there is in fact reasona-
ble cause for believing," and according to- his Lordship’
'reasonabl e cause" ‘for an action or-belief is as mnuch a
positive fact for determination by a third party as any
other objective condition. This view was not accepted by
the majority of the House and it was held that the words
neant no nore than that the Secretary of’ State had honestly
to suppose that he had reasonable cause to believe the
required thing. Provided there was good faith the maker of
the order was the only possible Judge of the conditions of
his own jurisdiction(2).

After the law was settled inthis way by the House of
Lords, a large number of cases cane up before the Courts in
Engl and which involved consideration of the provisions
contained in various other orders and regul ations relating
to taking control of business or requisition of  property.
The |anguage of these orders was very simlar to that of
Regul ation 18 (B) under which the detention order was made
in Liversidge's case. In Point of Ayr Collieries Ltd. ~v.
Ll oyd CGeorge (3)the
(1) [1942] A.C.-206.

(2) Vide observation of Lord Radcliffe in Nakudda All v,
MF. De S Jayaratna 54 G WN. 883, 888.

(3) [1943] 2 A E. R 546.
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control of the appellant’s undertaking was taken by the
M nistry of Fuel and Power by an order nade under the De-
fence (General) Regul ations, 1939, reg. 55 (4). The rel e-
vant provision of the regulation stood as foll ows:

"I'f it appears to the conpetent authority that in the
interest of the public safety, the defence of the realm or
the efficient prosecution of the war or for maintaining of
supplies and services essential to the life of the conmuni-
ty, it is necessary to take control on behalf of H s Mjesty
of the whole or any part of an
exi sting undertaking ...... the conpetent authority nmay
by order authorise ...... "

The appellant’s contention was that there were no ade-
gquate grounds upon which the Mnister could find, as he
stated, he had found, that it was necessary to take contro
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in the interests of the realmor the efficient prosecution
of war. It was held that there was no jurisdiction in the
Court to interfere with what was an executive order passed
bona fi de.

In Carltona Ltd. v. Comm ssioners of Wrks and O hers(1)
whi ch was deci ded near about the same tine, the appellant’s
factory was requisitioned by the Comm ssioner of Wrks
under the provisions of the Defence (CGeneral) Regul ations,
1939, Reg. 51 (1). The requisition order was challenged
inter alia on the ground that the requisitioning authority
never brought their mnds to bear upon the question and had.
they done so, they could not possibly cone to the conclusion
to which in fact they cane. In this case the regul ation was
alnost in the same |anguage as that in the wearlier case.
The words were "If it appears to the conpetent authority to
be necessary or expedient so
tOdo .......... "

The Court hel'd that the Parlianent had commtted to the
executive the discretion of deciding when an order for the
requi siti'on-of the prem ses shoul d be made under the regul a-
tion, and_ with that discretionif bona fide exercised no
Court could interfere
(1) [1943] 2 A E. R 560.
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Even when the | anguage of the statute is such that it con-
fers an wunlimted discretion on the executive, there are
cases where a duty on the part of the authority to act
judicially has been sought to be spelt out ‘of the other
provisions in the statute, particularly those which relate
to the holding of public enquiries and consideration of
obj ections by the authorities concerned.

Thus in Pheonix Association Conpany v. Mnister  of Town
and Country Pl anning(1) an application was nade to quash an
order nade wunder section 1 (1) of the  Town and @ Country
Pl anni ng Act, 1944, which enmpowered the Mnister of Town and
Country Planning to make an order  declaring land in any
area to be subject to conpulsory purchase, if he was
satisfied that it was requisite for the purpose of deal i ng
satisfactorily wth extensive wardanage in the area of
a local Town Planning authority that such lands should be
| aid out afresh and redevel oped as a whole. It was held by
Hem Collins J. that the matter was not so peculiarly wthin
the adm nistrative capacity of the Mnister that it could be
regarded as one of pure discretion. Reliance was placed  on
the fact that the statute was not a piece of tenporary

legislation like Regulation 18 (B), and the provisions
relating to holding of public enquiry, and hearing of objec-
tions, indicated according to the |learned Judge that the

function was of a quasijudicial character.
There was no appeal against this judgrment, but quite a

contrary view was taken by the “Court of
Appeal in another case which invol ved consi der a-
tion of the sanme provisions of the sanme Act. Thi s
was the case of Robi nson and others V. M ni ster
of Town and Country Planning (2) and it was held there that
the order wunder section 1 (1) of the Town and

Country Planning Act is made by the Mnister as an executive
authority and he is at liberty to base his opinion on what-

ever he thinks proper. Stress was laid on the words
"requi site" and "satisfactory” used in the
(1)[1947] 1 A E. R 454. (2) [1947] 1 A ERS851
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section and these words indicated according to the |earned
Judges that the question was one of opinion and policy,
matters which were peculiarly for the Mnister hinmself to
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deci de, and as to which, assum ng always that he acted bona
fide, he was the sole Judge. It was further observed that no
objective test was here indicated and that different consid-
erations mght apply where a Mnister could be shown to have
overstepped the limts of his power, e.g., where the condi-
tions in which they may be exercised were laid down in the
statute and he purported to act in a case where the condi-
tions did not exist.

In Errington and others v. Mnister of Health (1) the
guestion arose as to whether an order of the Mnister of
Health confirming a clearance order nade by a | ocal authori-
ty wunder section 1 of the Housing Act of 1930 was an execu-
tive or judicial order. It was held that if there was no
obj ection raised to clearance order by persons interested in
the property and it was confirmed by the Mnister, there was
no exercise by the latter of any judicial or quasi-judicia
function. But the position becones different if objections
are raised. Then the Mnister would have to hold a public
| ocal 'enquiry as provided for by the Act and consider the
report of the person who held the enquiry. In such circum
stances the decision to confirmthe cl earance order anobunts
to an exercise of quasi-judicial function

This was a case under the Housing Act of 1930. In Frank-
l[in v. Mnister of “Town-and Country Planning (2) however,
which was a case/under the New Towns Act, 1946, and con-
tained very simlar provisions, it was held by the House of
Lords that in considering the report of the person who held
a public enquiry after objections have been nade to an order
under section 1 (1) of the New Towns Act, the Mnister has
no judicial or quasi-judicial duty inmposed on him so that
consi derations of bias in the execution of such-duties were
al together irrel evant.

It would be seen fromthe cases referred to above that
the distinction between judicial and executive
(1) [1935] 1 K. B. 249. (2) [1948] A.C. 87
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function often turns out to be a very fine one, and differ-
ence of opinion anongst Judges is not uncommon on /these
matters even when they have got to construe provisions of
Acts which enploy |anguage very sinilar to each other
Leaving aside the cases, where the existence of a duty to
act judicially is sought to be inferred fromthe provisions
of a statute relating to holding of enquiry or hearing of
obj ections, the general rule that all the eases lay down  is
that if the foundation of the exercise of the powers by an
authority is his personal satisfaction or subjective opinion
about certain facts, the functionis to be regarded as
executive and not judicial. The facts may undoubtedly be and
often are objective facts about which the authority has got
to formhis opinion. Wen a statute says that a Mnister can
requisition property or order conpul sory purchase if he
deens it expedient to do so in the interest of public safety
or the defence of the realm the condition precedent to the
exercise of his powers is not the actual existence of —na-
tional interest, but his own opinion or belief that it
exists. To quote the words of Lord Radcliffe "If the ques-
tion whether the condition has been satisfied is to be
conclusively decided by the man who wields the power the
val ue of the intended restraint is in fact nothing (1)". On
the other hand, if the statute inposes an objective condi-
tion precedent of fact to the exercise of powers by an
authority, and not nerely his subjective opinion about it,
the function would be prinma facie judicial. The distinction
is beautifully illustrated by Lord Atkin in his «classic
judgrment in Liversidge's case (2). |If it is a condition to
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the exercise of powers by Athat X has a right of way or Y
has a broken ankle, the authority is charged with determn-
ing these facts and it must ascertain judicially whet her
the conditions are fulfilled or not. |If, on the other hand,
the condition is that the authority thinks or is of opinion
that X has a right of way or Y has a broken ankle, the
condition is a purely subjective condition

(1) Vide Nakkuda Ali v. MF. De S. Jayratne 54 G WN.
883, 888. (2) [1942] A C 206, 207
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and the act cannot be a judicial act, as the existence of
the condition is incapable of being determined by a third
party by application of any rule of |aw or procedure.

One other question arises in this connection and that
relates to the second and alternative contention raised by
the | earned Attorney-General. Wen the |egislature del egates
powers to an authority, and | ays down that the powers could
be exercised only if a certain state of facts exists, obvi-
ously 'the authority cannot act if the condition is not
ful fil/ed. If it wongly holds or assunes that the condi-
tion exists although it actually does not exist, its assunp-
tion of jurisdiction would be unsupportable, and could be
renoved by a wit of certiorari. The |legislature however
may entrust the authority with a jurisdiction which includes
the jurisdiction to determi ne whether the prelimnary state
of facts exists. In such cases even if the authority makes a
wong decision either of facts or law, it can be corrected
by an appellate tribunal if there is any, but not by a wit
of «certiorari, as every authority if it acts within juris-
diction is conpetent to decide both rightly or wongly (1)
Keeping in view the principles nentioned above, 1 would now
turn to the provisions of the Bonmbay Land Requi sition
Ordi nance, 1947, and try to ascertain fromthe nature and
scope of the provisions, whether the act of requisition
whi ch section 3 of the O dinance contenplates is a judicia
or a purely admnistrative order.

The title of the Ordinance shows that it was passed to
provide for the requisition of land, for continuance of
requisition already nade and for other purposes. The first
preamble sets out the fact that the GovernorGeneral in
exerci se of the powers conferred on himunder section 104 of
the CGovernment of India Act, 1935, has enpowered all provin-
cial legislatures to enact laws with respect to requisition
of land. The second preanble really gives the reason for
passi ng of

(1) Per Esher L.J. in Queen v. Conm ssioners for the Spe-
cial Purposes of Incone Tax, '21 QB.D. 313 at p. 319
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the Ordinance; it recites that the Bonbay Legislature is not
in session and the Governor of Bonbay is satisfied that
circunstances exist which render it necessary for- him to
take i medi ate action to enable the Provincial CGovernnent to
make provisions for requisitioning of land and for continu-
ance of requisition of |ands al ready subject to requisition
Section 3 of the Ordinance is the nost material section for
our present purpose and it stands as follows :--

“If in the opinion of the Provincial CGovernment it is
necessary or expedient to do so, the Provincial Governnent
may by order in witing requisition any land for any public
pur pose :"

There is a proviso added to the section which is worded
t hus:

"Provided that no and used for the purpose of public
religious worship or for any purpose which the Provincia
CGovernment nmay specify by notification in the Oficia
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Gazette shall be requisitioned under this section."

The | anguage of the section taken along with the proviso
indicates in nmy opinion, that whereas the act of requisi-
tioning land is left to the executive discretion of the
Provincial CGovernnent and the latter can requisition |and
whenever it considers necessary or expedient to do so,
certain conditions have been |aid down which are conditions
precedent to. the exercise of the powers. The first condi-
tion is specified in the section itself and it postulates
t he exi stence of a public purpose as an essentia
prerequisite to the taking of steps by the Provincia
CGovernment in the matter of requisitioning any property.
Even where this condition is satisfied, there is another
condition inposed by the proviso which is in the nature of
an exception engrafted upon the entire section and which
prevents the Provincial ~CGovernment from exercising its
powers at all if the I and sought to be requisitioned is used
for public religious worship or for any other purpose which
the Provincial Governnment has specified in the Oficial
Gazette.
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In rmy opinion the existence of a public purpose as an
objective fact, and not the subjective opinion of the Pro-
vinci al Government that such fact exists, has been nade the
essential prelimnary which founds the jurisdiction of the
Provincial Governnent to proceed with any act of requisi-
tion.

This woul d be apparent fromthe collocation of words as
they occur in section 3 and also fromother provisions of
the Ordi nance which indicate the schene which the franers of
the Ordi nance had in view

Section 3 does not say that if inthe opinion of the
Provincial Government it is necessary or expedient to requi-
sition land for any public purpose, it may do so by an order
in witing. In that case it mght be argued that it was
left as a matter of subjective opinion to the Provincia
Government to decide whether there was or not any public
purpose justifying the requisition; and provided the author-
ity acted in a bona fide nanner, the Courts would have no
say in the matter. The words "public purpose,” it would be
seen, have been placed at the end of the sentence, and this
indicates that it is a thing collateral to, and not included
in, the act which has been described before, and which has
been left to the discretion of the executive. It is  an
i ndependent fact, the existence of which enabl esthe execu-
tive to nmove in the matter of requisitioning property, but
it is itself not dependent on the personal opinion of the
executive. | agree entirely with Chagla C J. that the words
"to do so" refer to the act of requisition, that is to / say,
to the nature of the act and not to the purpose for which it
is done. There is no indication here, as there is-in var-
ious statutes and regul ations which |I have referred to above
that not merely the necessity or expedi ency of requisition-
ing property, but the existence of a public purpose which
gi ves occasion for exercising the powers of requisition, is
al so a matter of personal opinion of the executive.

Ref erence was nmade in course of argunments to the |an-
guage of section 4 of the Indian Land Acquisition Act, and
simlar provisions in other Land Acquisition
680
enact ments, where the expression ’public purpose’ occurs.

It will be seen at once that the | anguage of these provi-
sions is nmaterially different fromthat of section 3 of the
O di nance.

In Wjeyesekera v. Festing(l) the Privy Council had to dea
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with a case under the Ceylon Acquisition of Land Ordinance.
Section 4 of the Ordinance provides as follows:
"Whenever it shall appear to the Governor that land in any

locality is likely to be needed for any public purpose, it
shall be lawful for the Governor to direct the Surveyor
General or other officer ...... to exam ne such | and and

report whether the sane is fitted for such purpose.”
"Section 6 then says:

"The Sur veyor CGener al or ot her officer  ......
shall nake his report to the Governor \Wether the possession
of the land is needed for the purpose for which it appeared
likely to be needed as aforesaid, and upon the receipt of
such report it shall be lawful for the Governor wth the
advice of the Executive Council to direct the GCovernment
Agent to take order for-the acquisition of the land."

The question rai sed was whether the decision of the CGover-
nor that the land i's wanted for-public purpose is final, and

the question was answered in the affirmative. It seens
clear 'that on the l'anguage of the two sections referred to
above no ‘other answer was possible. It is not the existence

of a public purpose which'is acondition precedent to the
exerci se of powers by the Governor under the Ceylon Odi-
nance. The Governor has been nade the sole Judge of the
exi stence of public purpose as well as of the necessity of
acquiring land for that purpose. There is no condition
l[imting or restricting his powers in any way.

The | anguage of section 4 of the Land Acquisition
Act of India is very nuch the sane. The section
begins with these words:

(1) [1919] A C. 646
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"Whenever it appears to the |local Governnent that | and
in any locality is needed or likely to be needed for any
public purpose ...... "

Mor eover, under section 6 (3) of the Act, a declaration
made by the Government that any land is needed for public
purpose is conclusive evidence of the existence /of such
pur pose.

What exactly is the extent of powers conferred by the
Legi sl ature wupon a body or tribunal is to be gathered from
the |anguage wused by the Legislature. Mere simflarity or
even identity of objects cannot justify us in comng to the
conclusion that the Legislature nmust have neant the sane
thing in one piece of legislation as it meant in - 'another
when the language is not identical. |In cases of° this de-
scription utnost stress should be laid on the actual words
used, for there is no presunption that the Legislature
i ntended to confer one kind of power on the authority rather
than another in cases of particular type. |If there is any
presunption at all it is in favour of the liberty of the
subj ect, and any | aw whi ch encroaches upon such |iberty nust
be construed strictly and should not be carried beyond what
the actual words used mean in their plain granmatical sense.
It may be pertinent to point out in this connection that a
simlar provision in section 3 (1) of the Wst Bengal Prem
ises Requisition and Control Act, has been expressed in a
di fferent |anguage and the actual existence of public pur-
pose has not been nade a condition precedent to the exercise
of powers by the Provincial Governmnent. The section is
wor ded as foll ows:

"Whenever it appears to the Provincial Governnent that
any premises in any locality are needed or are likely to be
needed for any public purpose, it may by order in witing
requi sition such prem ses."

There has been a recent decision(l) of the Calcutta High
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Court on the above provision of the Bengal Act, but the
particular point which has arisen for our consideration in
this case, was not and could not be raised there.

(1) A C. Mahoned v. Sailendranath 54 C.WN.. 642.
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A conspectus of the whole of the Bombay O di nance | eaves
a clear inpression that it was not the intention of the
franers of the Ordinance to give an unlinmted and unfettered
discretion to the Executive CGovernment in the matter of
requi sitioning property. The powers are to be exercised
within defined limts. Section 3 as stated above inposes a
twofold restriction, one by postulating the objective exist-
ence of public purpose as a pre-requisite to the exercise of
di scretionary powers, the other by excluding the powers
altogether when the land is used for a public religious
purpose. Thus the provi so which excepts the cases specified
therein fromthe sphere of operation of the general provi-
sion of the entire section has al so set up an objective
condition, the existence of which would exclude the exercise
of powers- by the Provincial Governnent. Section 4 again
deals wth requisition of vacant prem ses and instead of
leaving it to the executive to determ ne whether a prem ses
i s vacant or not, sub-clause (i) gives an el aborate descrip-
tion of the circunstances under which  vacancy would be
deened to arise in/law. The power of requisitioning vacant
prem ses can be nade only if the conditions laid down in
section 4 are fulfilled. Section 8 deals with powers of
enquiry for purposes of paynent of conpensation as is pro-
vided for in section 6 and is not material for our purpose.
Section 10 nmkes a general provision and “the Provincia
Government under this sectionmay, with a view to carry out
any of the purposes of the Ordinance, by order, require any
person to furnish any information in his possession relating
to the land requisitioned or to be requisitioned. This is
certainly an enabling provision and | -amunable to say that
this provision by itself indicatesthat the function exer-
cisabl e by the Provincial Government is a judicial function
The duty to act judicially is, in.ny opinion, inplicit in
section 3 itself.

I't nust not be overlooked that the determination of the
exi stence of ' public purpose’ involves decision on ques-
tions of both facts and | aw. As was observed by
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Lord Loreburn in Board of Education v. Rice(l), "conpara-
tively recent statutes have extended, if- they have not
originated, the practice of inposing upon departnents or
officers of State the duty of deciding or determ ning ques-
tions of various kinds. In the present instance, as in . many
others, what comes for determination is sonetinmes a matter
to be settled by discretion involving no law. It wll, |
suppose, be usually of an administrative kind;but “sonetines

it will involve matter of law as well as natter of fact, or
even depend upon matter of |aw alone. |In such cases, the
Board of Education will have to ascertain the |law and  also
to ascertain the fact.” This was held by his Lordship to be

a clear index of a duty to act judicially.

It was suggested, in course of argunents that as admt-
tedly the actual act of requisition is discretionary wth
the Provincial CGovernnent, no wit of certiorari can possi-
bly be issued. There is not much substance in this argu-
nment, for the very jurisdiction or authority to exercise
di scretion is dependent on a condition precedent which if
unfulfilled would nake the exercise of discretion void
al t oget her. It is a commonpl ace feature of this class of
| egislation that an authority is often required to exercise
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both mnisterial and quasijudicial functions. Whet her he
acts administratively throughout or is put at one stage in a
quasi-judicial position has to be gathered fromthe provi-
sions of the Act. The case of Errington v. Mnister of
Health(2) is a leading authority which holds that the same
proceedi ng may be adm nistrative at one stage and quasij udi -
cial at another.
The position in ny opinion nay be summed up as foll ows:
The Provincial Governnment has to satisfy itself that

there is a public purpose before it proceeds to requisition
any property. As this is an objective condition which has
not been made dependent on the personal opinion of the
Executive it has got to be determined judicially and whet her
a public purpose exists or not is itself a m xed question of
facts and | aw which could
(1) [1911] A C 179 at p, 182. (2) [1935] 1 K. B
249,
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be determ ned by, application of well established princi-
ples of " law to the circunstances of a particular case.
There is undoubtedly a lis or point-in controversy-or what
is called a proposal and an opposition. On the one hand,
there is the interest of the public, and on the other, the
i nterest of the individual whose property is being requisi-
tioned. No formal array of parties is necessary. It is
enough that there is a point in issue which has got to be
deci ded between parties having conflicting interests in
respect to the same. The fact that the Provincial Government
represents the interests of the public also is to ny mnd
i material . If thereis a duty to decide judicially it
woul d be a judicial act, and it is not necessary that there
nmust be two opposing parties other thanthe deciding author-
ity appearing in a regular or forma

My conclusion, therefore, is that on the first point the
decision of the Hi gh Court is right, and the contentions
rai sed by the | earned Attorney-CGeneral nust fail

The question now ari ses whether the O dinance has con-
ferred upon the Provincial Governnent the jurisdiction or
authority to 'decide finally as a part of the requi'sition
proceedi ng itself whether any public purpose exists or not.
If it has, the error, if any, commtted by the Provincial
CGovernment, may be an error of fact or |aw, but would not be
one of jurisdiction, and whatever other renedy m ght be open
to the aggrieved party, a wit of certiorari would not Iie.
As has been said already, it is clear fromthe language of
section 3 of the Odinance that the act of requisition
itself, provided the condition precedent is fulfilled, is a
pure executive act, in regard to which an  untramelled
di scretion has been left to the Provincial Governnment.. |If
the state of fact exists which entitles the Provincia
Government to act, the function that the Provincial - CGovern-
ment exercises is a purely administrative function, | which
does not involve performance of any judicial duty. |In' such
circunstance the existence of public purpose is either a
matter of personal opinion of the Provincial Governnent
685
in Which case no question of exercising a judicial function
at all arises, or it is wholly independent of and collatera
to the executive act and is an objective condition which
must be fulfilled before the Provincial Governnent can take
any steps in the matter. As | have stated already, on a
proper interpretation of section a of the Odinance, the
latter is the proper viewto take. This being the position
whet her or not a public purpose exists is a prelimnary
guestion which is collateral to the nerits of the executive
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act which is to be perforned by the Governnent under section
3 of the Ordinance.

Publ i c purpose nust exist as a fact, and the Provin-
ci al CGovernment nust satisfy itself as to its existence
before it can take any steps in requisitioning property; but
it is not for the Provincial Government to decide the matter
finally or conclusively, and its decision on this prelim -
nary point would be open to enquiry by superior courts.
These principles are laid down in Bunbury v. Fuller (1),
Pease v. Chaytor (2) and Col onial Bank of Australasia v.
Wllan (3). By way of illustration of these principles
reference may be made to two wel | -known English cases.

In Rex v. Wodhouse (4) there was an application to
bring up an order nmade by Licensing Justices under the
Licensing Act referring an application for renewal of a
licence to quarter sessions. One of the points raised in
the case was whether or not the Justices were right in
deciding ‘that the applicants  were qualified to apply
for licence under the provisions of the Beer House
Act, 1840, which required that the applicant should be
the real resident holder and occupier of the dwelling house
in which he should apply to be licensed. It was held by the
majority of Judges in‘the Court of Appeal that the fact that
the applicants were not the real resident holders of the
Beer houses excluded themfromthe class to whom |icences,
whet her absolute or conditional, could be granted and no
erroneous decision on this

(1) 9 Ex. Ch. 111. (8) [1874] 5 P.C. 417 at
p. 422.

(2) 3B &S. 620, (4) [1906] 2 K. B. 505
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guestion of fact by the Magistrates could give them juris-
di ction.

Ref erence was made by Fl etcher Mouulton L.J. to certain
passages in Bunbury v. Fuller (1) and Peaso. v. Chaytor (2)
and it was held that if the licensing Mugistrates did decide
these points of fact, it is the duty of the Court to review
their decisions, and if it is erroneous, to quash’ the 1i-
cences and references.

The other case is that of Rex v. Bedford (3), and it arose
upon a rule for a certiorari to bring up an order of the
Justices authorising the entry upon certain —enclosed |and
for the purpose of taking materials for the repair of cer-
tain roads under sections 53 and 54 of the Hi ghways Act,
1835. Under sections 53 and 54 of the Hi ghways Act, the
Justices may license the Surveyor of Hi ghways to take mate-
rials for repair of the Hi ghways "at such time or times as
to such Justices may seem proper fromthe enclosed | and of

any person ....not being a park." On a Ilicence  being
granted by the Justices to the Newon Abbot Rural District
Council, authorising themby their Surveyor, to take materi -

als for the repairs of the H ghway froma place known as
Grange Quarry in the said Parish, a rule was obtained for a
wit of certiorari to bring up the order to be quashed,
inter alia on the ground that it was made in respect of a

land which was a park. It was held that the land was in
fact a park, and the Justices cannot give thenselves juris-
diction by finding that it was not a park. The question

whether the place is a park or not is a matter which is
prelimnary to exercise of the Justices’ jurisdiction, and
one which is not for the Justices to deternmine finally.
"The enquiry is not in the course of exercise of jurisdic-
tion but as a prelimnary to it. The case therefore falls
within the rule laid down in Bunbury v. Fuller (4) and the
Justices’ decision in the matter is subject to review '’
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It nmust be admitted that in both these cases there was

no di spute that the Justices had to exercise
(1) 9 Ex. Ch. 111. (2) 3 B. & S.620.
(3) [1908] 1 K .B, 365, (4) 9 Ex. Ch. 111.
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quasi -judi ci al powers, and the only question was whet her the
facts upon which the exercise of jurisdiction was nmade to
depend were prelimnary natters collateral to the enquiry
or were matters to be adjudicated upon as part of the en-
quiry itself. In the case before us the act of requisition
as said already, is an executive and not a judicial act, and
to this extent therefore there is no simlarity between the
present case and those referred to above. But the princi-
pl es wunderlying these authorities can certainly be invoked
for our present purpose. The act of requisition being an
executive act, the deternmination of the existence of a
publ i c purpose upon which the exercise of powers is depend-
ent is either ~a part of the executive act itself or s
sonething collateral to it. | have attenpted to show that
it is athing collateral and prelininary to the exercise of
executive-authority and not a part of it. That being so, the
determ nation of this collateral matter by the executive

authority which is, in my opinion, a judicial function
cannot be regarded as final and if the determination is
erroneous, it can be corrected and renmoved by a wit of
certiorari.

It may be stated here that before the | earned Judges of
the appel l ate Bench in the H gh Court no attenpt was nade on
behal f of the Governnent to establish that the premises in
guestion were requisitioned for any public purpose. A
public purpose involves sone benefit to the conmunity as a
whol e, as opposed to the personal gain-or interest of par-
ticular individuals. Housing of refugees may certainly be a
public purpose, and under certain circunstances even 'secur-
ing a house for an individual may be in the interests of the
conmunity, but it cannot be to the general interest of the
conmunity to requisition the property of one refugee for
the benefit of another refugee.

The only other question that remains to be considered is
whether a wit of certiorari |lies against the Provincia
Gover nment ?

On this point the contentions raised by the |[earned
Attorney-General fall under two heads. The first
688
branch of the argunent is that the expression "Provincia
Government"” occurring in section a of the Ordinance neans
the same thing as the Governor of the Province. This being
the position there is conplete immunity enjoyed by the

Provincial Governnent in respect of all judicial processes
under section 306 (1) of the Constitution Act, ~and the
powers of the High Court itself are restricted and  linmted

in this respect by certain enactnents.

The ot her branch of the contention is that under section
176 of the Constitution Act, no action of this character
coul d be brought against the Province of Bonbay, and in -any
view the expressions "sue or be sued" as used in section
176, do not include an application for a wit of certiorari

As regards the first branch of the argunment it may may
be pointed out at the outset that no definition of the term
"Provincial GCovernment" has been given in the Constitution
Act, 1935. Part 1Il of the Act deals with Governors’
Pr ovi nces. Section 49 (1) which occurs in this Part pro-
vides that "the executive authority of a Province shall be
exerci sed on behalf of H s Mijesty by the Governor, either
directly or through officers subordinate to him™" Secti on
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50 lays down that" there shall be a Council of Mnisters to
aid and advise the Governor in the exercise of his func-
tions, except in so far as he is by or under this Act re-
quired to exercise his functions or any of them in his
di scretion." Section 51 provides inter alia howthe mninis-
ters are to be chosen and section 52 deals with the specia
responsibilities of the Governor. Section 59 (1)provides
that "all executive action of the Governnent of a Province
shall be expressed to be taken in the name of t he
Covernor."The Governor is thus the executive head of a
Province and all executive acts are done in his name. This
does not nean that CGovernnent of a Province is vested solely
in the Governor, or that the expressions "Governor" and
"Provincial GCovernment" have the same neaning and connota-
tion in the Constitution Act.
689

It is only aformadopted for purpose of convenience
that in a Governor’s Province, all acts of the Provincia
Governnment would be done in the name of the Governor, no
matter wherever under the Constitution, the responsibility
m ght actually lie. Section 3 (43) (a)of the General C auses
Act (as anmended by the Adaptation Oder O 1947) which is
relied wupon in this connection does not in any way affect
this position. It says that" as respects anything done or to
be done after the establishnent of the Donminion of India,
"Provincial Governnment’ shall nmean in the Governor’s Prov-
ince the Governor." This is a nere description as wll be
apparent from the "fact that under the sane  clause, the
expression” Provincial Government” used with reference to a
Chi ef Comm ssioner’s Province neans the Central Governnent.
Section 806 (1) of the Constitution Act however is based on
an absolutely different principle and it is ~not concerned
with the acts of any Provincial Governnent no natter in
whose nane the acts are expressed to be taken. The | section
runs as foll ows:

"No proceedi ngs whatsoever shall lie in, and no  process
what soever shall issue from any court in India against the
Covernor-Ceneral, against the Governor of a Province, or

agai nst the Secretary of State, whether in a personal capac-
ity or otherw se, and, except with the sanction of Hs
Maj esty in Council, no proceedi ngs what soever shall lie .in
any court in India against any person, who —has been the
Gover nor- General, the Governor of a Province, or the ~Secre-
tary of State in respect of anything done or onmtted to  be
done by any of themduring his termof office in performance
or purported performance of the duties thereof:

Provided that nothing in this section shall be construed
as restricting the right of any person to bring against the
Federation, a Province, or the Secretary of " State /such
proceedings as are nentioned in Chapter |1l of Part VIl of
this Act."

The | anguage of the section is perfectly clear and indi-
cates that its whole object is to grant persona
690
imunity to the Governor-Ceneral, the Secretary of State or
the CGovernor of a Province fromall proceedings in or proc-
esses fromany court in India, both during the termof their
office and afterwards. The protection is given in the
interests of the administration itself, for it would really
be productive of disastrous consequences if the Governor-
General or the Governor of a Province could be hauled up
before any court in India in respect of acts conmtted by
them in their personal capacity or otherwi se. That this
protection is purely personal follows clearly from the
latter part of the section which interdicts any proceeding
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agai nst the Governor Ceneral, the Governor of a Province or
the Secretary of State, after they have ceased to be in
office, for any act of om ssion or commssion during the
term of their office. This part of the section would
be wholly devoid of any neaning, if the Governor of a
Province, is taken to be synonymbus wth the Provincia
Government. The Governor of a Province is certainly a part
of the Governnent of the Province and formally he is the
nout hpi ece of all executive acts done in the Province, but
section 306 (1) does not purport to protect any of the
official acts. It grants a personal exenption to the Gover-
nor fromany judicial processes in India, no matter whether
they arise out of official or non-official acts conmtted by
him and this exenption continues even after he has ceased
to be in office, except where H s Mjesty chooses to relax
the rule. | agree with the l'earned Judges of the H gh Court
in holding that even the possibility of a misconstruction of
this section has been renpved by the proviso engrafted on
it, which lays down in clear terns that the provisions of
the section'shall not be construed as restricting in any way
the right of any person to bring agai nst the Federation, a
Province, or the Secretary of State such proceedings as are

mentioned in Chapter Ill of Part VIl of the Act.

The material provision in Chapter 11 of Part VIl of the
Act is that contained in section 176, and | will come to
that presently; but before | do so, it would
691

be convenient to di spose of the other point raised by the
| earned Attorney-Ceneral in connection with the first branch
of his argunent. The point raised is that apart. from the
protection afforded by section 306 (1) of the ~Constitution
Act there is a limtation on the powers of the H gh Court,
to grant processes agai nst the Provincial Government and we
have been referred in this connection to section 1 'of the

East India Conpany Act (21 George |11, Ch. 17) and /certain
provisions in the Act of 1823 under which the Suprenme Court
was established in Bonmbay. This contention again, in ny
opi nion, would be of no avail, if as | have stated above,
t he Provincial Governnent is not identifiable. with t he
CGovernor personally. 1t my be nmentioned here that the
Supreme Court was established at Fort WIIliamin Benga
under the Statute (13 George IIl, Ch. 63) comonly known as
the Regulating Act, and the Charter establishing the  Court
was issued by King George IIl on March 26,1774. 1t is a

historical fact that there was conflict ~of an unseemy
character between the Judges of the Supreme Court ~and the
Executive GCovernment headed by the Governor-General in
Council. In viewof this conflict an Act was passed in 1781
(21 George |11, Ch. 17) section 1 of which provided that the
CGovernor Ceneral in Council in Bengal "should not be subject
to the jurisdiction of the Suprene Court for or by reason of
any act or order or any other matter of thing whatsoever
counsel l ed or ordered or done by themin their public capac-
ity only." Bonbay got its Supreme Court in 1823, under
Statute, 3 George IV, Ch. 71, and clause VII laid down "that
it shall be lawful for H's Majesty to establish a Suprene
Court at Bonbay, to be invested with 'such powers and au-

thorities and privileges, Ilinmtations, restrictions and
control ......... as the said Suprene Court of Judicature
at Fort WIliam in Bengal by virtue of any law, now in
force ......... is invested or subject to."

The Charter expressly provided that "the Governor and
Council at Bonbay and the CGovernor-General and Council of
Fort WIlliam shall enjoy the sane
692
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exenptions and no other fromthe authority of the Suprene
Court to be erected at Bonbay as is enjoyed by the said
Governor in Council at Fort WIliamfromthe Judicature of
t he Supr emne Court of Judi cature there al r eady
est abl i shed. " Assum ng that these powers and disabilities
of the Suprene Court continued even after the establishnent
of H gh Courts by reason of section 9 of the H gh Courts
Act, 186 1, and that these linmtations were inplicitly
recogni sed in section 106 of the Governnent of India Act,
1915, and section 223 of the Act of 1935, it is quite clear
fromthe | anguage of the provisions set out above that they
granted only a personal exenption to the Governor and Mem
bers of the Council. As the Governor in his personal capac-
ity is different fromthe Provincial Governnment, these
provisions are of no assistance to the appellant in the
present case. It would be seen that these exenpting provi-
sions were substantially enbodied in section 110 of the
Gover nment. of India Act, 1915, and were later on placed in a
much nore conprehensive formin section 306 (1) of the
Constitution Act. As the jurisdiction of the old Suprene
Court was-inherited by the Original Side of the three Presi-
dency High Courts, section 110 of the Government of India
Act, 1915, granted exenption to the GCovernor-GCeneral, the
CGover nor and menbers of the Council " from the Oigina
Jurisdiction of Hgh Courts both civil and crimnal, the
only exception being when there were charges of treason and
felony against these officials. Section 306 (1) of the Act
of 1935 is nore conprehensive and i ncludes proceedi ngs and
processes of any kind either civil or crimnal, and started
either in the Original Side of aH gh Court, or in any ot her
Court in the nmofusil. As there were no nenbers of the
Council under the Constitution Act of 1935, there is no
nmention of such nmenbers in section 306 (1) of the Act.
The first branch of the contention ~advanced by ' the

| earned Attorney-CGeneral cannot therefore be supported.

As regards the other branch of the appellant’s conten-
tion the decision really hinges on the true
693
construction of section 176 of the Constitution Act. Section
176 (1) stands as foll ows:

"The Federation may sue or be sued by the name of the
Federation of India and a Provincial Governnent nay sue or
be sued by the name of the Province, and, wthout prejudice
to the subsequent provisions of this chapter, may,  subject
to any provisions which nay be made by Act of the Federal or
a Provincial Legislature enacted by virtue of  powers con-
ferred on that Legislature by this Act, sue or be sued in
relation to their respective affairs in the like cases as
the Secretary of State in Council m ght have sued or / been
sued if this Act had not been passed.”

The first part of the sub-section relates to parties and
procedure, and |lays down in what forma suit is to be insti-
tuted against CGovernnent in respect to matters relating to
the Federation or Provinces of India. The latter  part
enacts that subject to any statutory provision that m ght be
nmade, suits would |ie against the Provincial Governnent in
the nane of the Province, and agai nst the Federal Governnent
in the name of the Federation of India, in relation to their
respective affairs, where such suits would have | aid agai nst
the Secretary of State in Council if the Act of 1935 had not
been passed. The present proceedi ng which has been started
agai nst the Province of Bonbay, would therefore be conpetent
if such proceeding could have been instituted against the
Secretary of State in Council under the law as it stood
prior to the passing of the Constitution Act.
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The right and liability of the Secretary of State for
India to sue or to be sued were created for the first time
by section 65 of Act 21 and 22 Victoria, Ch. 106, which was
passed in 1858 on the transfer of the Government of India
fromthe East India Conmpany to the Crown. The section runs
as follows:

"The Secretary of State in Council shall and may sue and
be sued as well in India as in England by the nane of the
Secretary of State in Council as a body corporate, and al
persons and bodies politic shall and
694
may have and take the same suits, remedi es and proceedi ngs
| egal and equitable against the Secretary of State in Coun-
cil of India, as they could have done against the said
conpany. "

The object of the Act was to transfer to Her Mjesty the
possession and governnent of the British territories in
India which were then vested in the East India Conmpany in
trust for the Crown; but as the Queen could not be sued in
her own court, it was provided that the Secretary of State
in Council as a body corporate woul d have the sanme rights of
suit as the East |ndia Conpany had and woul d be subject to
the same liability of being sued as previously attached to
the East | ndia Conpany.

This provision of the Act of 1858 was reproduced in
section 32 of the CGovernnent of IndiaAct, 1915, in the
foll owi ng ternmns:

"(1) The Secretary of State in Council may sue and be
sued by the name of the Secretary of State in Council as a
body corporate.

(2) Every person shall have the sane renedies against
the Secretary of State in Council ashe might have had
agai nst the East India Conpany, if the Governnent of  India
Act, 1858, and this Act had not been passed."

The question therefore narrows down to this as to wheth-
er an action of the character that has been brought '/ against
the Province of Bonbay coul d have been brought against the
East India Conpany prior to 1858.. In ny opinion the answer
to this question nust be given in the affirmative. Al the
rel evant authorities on this point have been very carefully
revi ewed by the | earned Judges of the Bonbay Hi gh Court, and
I amin entire agreenent with the reasons assigned by them

in support of their conclusion. It is true that the East
India Conpany was invested with powers and functions of a
two-fold character. They had on the one - hand powers to

carry on trade as merchants; on the other hand they had
del egated to them powers to acquire, retain .and govern
territories
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to raise and maintain armes and to make peace and war,/ with
native powers in India. But the liability of the East India
Conpany to be sued was not restricted altogether to  'clains
arising out of undertakings which mght be carried on by
private persons; but other clains if not arising out of acts
of State could be entertained by civil courts, if the acts
were done under sanction of municipal |aw and in exercise of
powers conferred by such law. The law on this point was
di scussed very ably by the Madras Hi gh Court in Secretary of
State v. Hari Bhanji (1). The learned Chief Justice in
course of his judgment contrasted the decisions in Secretary
of State v Kanachee Boye Saheba (2) with that in Forester
v. Secretary of State(3). In the first of these cases, on
the death of Raja Sivaji who enjoyed the status of a sover-
ei gn the East India Conpany seized the whole of his property
as an escheat to the Parampunt Power. A bill was filed by
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the widow of the deceased to recover possession of the
properties. It was held by the Privy Council that the suit
was not mai ntai nabl e.

Lord Kingsdown | aid down that the real point for deter-
mnation in such cases was whether "’'it was seizure by
arbitrary power on behalf of the Crown of the dom nions and
property of a neighbouring State, an act not affecting to
justify itself on grounds of municipal |law, or whether it
was in whole or in part a possession taken by the Crown
under colour of legal title of the property of the late Raja
of Tanjore in trust for those who by |aw might be entitled
to it on the death of the | ast possessor. On the facts of
the case it was held that the seizure was an exercise of
soverei gn power effected at the arbitrary discretion of the
conpany by the aid of mlitary force and consequently the
court had no jurisdictionto try the case. In the other
case the Governnent had recovered the lands held by one
Begum Sumaroo as a Jagirdar after her death and the plain-
tiff filed a suit to recover the property, on the basis of a

deed of . _will ~executed by

(1) [1882] 5 Mad. 273. (2) [1859] 7 MI1.A 461
[1871-72] |.A. Supplement Vol., p. 10.
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her. It was held by the Privy Council that as Begum Sumaroo
was not a Sovereign Princess and the act of resunption was
done under colour of legal title of lands ‘previously held
from Governnment by a subject, it was not an act of State,
and the suit was consequently triable by a civil court. As
was observed by Lord Atkin in Eshugbayi El eko v. Oficer
Admi ni stering the Governnent of Nigeria, "This phrase
(act of State) is capable of being m sunderstood. As applied
to an act of the sovereign power directed against ' another
soverei gn power or the subjects of another sovereign power
not ow ng tenporary allegiance, in pursuance of sovereign
rights of waging war or maintaini ng peace on the high seas
or abroad, it may give rise to nolegal renedy. But as
applied to acts of the executive directed to subjects within
the territorial jurisdiction it has no special neaning, and
can give no imunity fromthe jurisdiction of the court to
enquire into the legality of the Act."

Much inportance, cannot in ny opinion be attached to the
observations of Sir B. Peacock in peninsular—and Oienta
Steam Navi gation Conpany v. The Secretary of State (2). In
that case the only point for consideration was whether in
the case of a tort committed in the conduct of ~a business
the Secretary of State for India could be sued. The ques-
tion was answered in the affirmative. Wether he could be
sued in cases not connected with the conduct of a business
or commercial undertaking was not really a question for’ the
court to decide.

In the case before us the act of requisition- which
purports to have been done under the sanction of rmunicipa
law, and in exercise of powers conferred by such | aw ' cannot
be an act of State. An action on the ground of the powers
being illegally exercised could certainly have been brought
against the Secretary of State, if the Constitution Act of
1935 had not been passed.

I am not rmuch inpressed by the argunent of the

| earned Attorney-General that the expression sue or

(1)[1931] A C. 662, 671. (2) [1861] 5 Bom H C.R App,1.
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be sued" occurring in section 176 does not include an appli -
cation for a wit of certiorari. The expression ’'sue’ in

its plain grammatical sense connotes the "enforcement of a
claim or civil right by neans of |egal proceedings." The
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proceedings may be initiated by a plaint or by a petition of
not i on, and it cannot be said that what section 176

of the Constitution Act contenplates is a proceeding
whi ch must begin wth a plaint and end in a decree as
laid down in the Cvil Procedure Code.

No argunent can also in nmy opinion be rounded upon the
fact that there was no express nmention of prerogative wits
in clause (13) of the Charter by which the Suprene Court was
first established in Bengal. The Suprenme Court was invested
under clause (5) of the Charter with all the powers and
privileges of the Court of King' s Bench in England and these
undoubtedly included the power of issuing certiorari and
other prerogative wits. ' There are reported cases to show
that the wits of mandanus were issued to the Directors of
East |India Conpany by the Court of King's Bench in England
(1).

On the whole, it seenms to ne that the view taken by the
| ear ned Judges of the appeal Bench of the Bonbay Hi gh Court
is right, 'and this appeal should stand di sm ssed with costs.

DAS J.--1n my opinion this appeal should be allowed. As
| have taken a view different fromthose of three eninent
Judges of the Bonbay Hi gh Court and some of my |earned
brethren of this Court, for all of whomI| always have the
hi ghest respect, | consider it right to give the reasons for
ny concl usions in sone detail

This appeal is directed agai nst the judgnent and order
of an appellate Bench of the Bonmbay High Court (Chagla C. J.
and Tendol kar J.) affirm ng an order of Bhagwati J. sitting
on the Original Side of that Court. The order appealed from
is a mandate in the nature of

(1) Vide The King v. The Directors of East I|ndia Conpany, 4
B. and Ad. 580; The King v. The Court of Directors of the
East |ndia Company, 4 M & S. 279
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a wit of certiorari quashing an order of requisition of a
certain prem ses in Bonbay nade by the appellant in exercise
of powers vested in it by Bonbay Ordinance No. V of '1947.

There is no substantial dispute as to the facts |eading
up to the proceedings out of which the present ~appeal has
ari sen. They have been sufficiently stated in the Judgnments
just delivered and need not be recapitul ated by ne.

Learned Attorney-General appearing in support of “the
present appeal. has confined hinself to two main _points,
nanely, (i) that, having regard to the provisions of Bonbay
Ordi nance V of 1947 under which the inmpugned order was nade,
a wit of certiorari does not lie at all, and (ii) that a
wit of certiorari does not lie against the Province of
Bonbay. M. Seervai appearing for the respondents . has,
quite properly, not sought to raise any of the severa
subsidiary points which were unsuccessfully canvassed
before the Courts below and his endeavour has< -been to
support the judgment under appeal on the two points nen-
ti oned above and to reinforce themwth fresh reasoning and
rulings.

The writ of certiorari is a very well known ancient high
prerogative wit that used to be issued by the Court of
King’s Bench to correct the errors of the inferior Courts
strictly so called. It is with this wit that the Judges of
the King's Bench used to exercise control over Courts of
inferior jurisdiction where the latter acted without juris-
diction or in excess of it or in violation of the principles
of natural justice. Gradually the scope of these wits was
enl arged so as to exercise control over various bodies which
were not, strictly speaking, Courts at all, but whi ch
wer e by statute vested with powers and duties that resem
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bl ed, those of the ordinary inferior Courts. These statutory
bodies were called quasi-judicial bodies and their deci-
sions were called quasi-judicial acts and the Court of
King’s Bench freely began to bring up the records of these
qguasi -judi cial bodies, exanmne themand, if thought fit,
guash them The real reason for this
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extension of the scope of the wit of certiorari was the
di strust with which the Judges | ooked upon the nunerous
statutory bodies that were being brought into existence and
vested with Ilarge powers of affecting the rights of the
subj ect and this extension was rounded on the plausible plea
that these statutory bodies exercised quasi-judicial func-
tions. The law is now well settled that a wit of certio-
rari will lie to control a statutory body if it purports to
act without jurisdiction or in excess of it or in violation
of the principles-of natural jwustice, provided that, on a
true construction of the statute creating the body, it can
be said to be a quasi-judicial body entrusted with quasiju-

dicial functions.” It is equally well settled that a certio-
rari will-not lie to correct the errors of a statutory body
which is entrusted with purely administrative functions. It

is, therefore, necessary, in order to determ ne the correct-
ness of the order appealed from to ascertain the true
nature of the functions entrusted to, and exercised by, the
Provi nci al Governnment’ under the O dinance in question.

The title of the O dinance was "An Ordi nance to provide
for the requisition of land, for the continuance of requisi-
tion of land and for certain other purposes."  The second
preanble recited that the CGovernor of Bonbay was satisfied
that circunstances existed which rendered it necessary for
him to take imedi ate action to enabl e the Provincial Gov-
ernnent to make provision for requisition-of land ‘and for
the continuance of the requisition of land al ready | subject
to requisition. The Bombay Legi slature not being in session
at the date of this Odinance and the instructions  of the
Governor-Ceneral under the proviso to sub-section/ (1) of
section 88 of the Act having been obtained. the Governor of
Bonbay had | egi sl ative power and authority and the O di nance
promul gated by him had; for the requisite period, the force
of an Act of the legislature. The O dinance has since been
replaced by an Act but this appeal nust be decided on - the
terms of the Ordinance which was in force at the nateria
times. The preanbles to the Ordinance clearly indicated that
700
the Ordinance had been pronul gated under circunstances of
consi derabl e urgency. This is a fact which should be borne
in mnd ininterpreting the operative provisions of. the
Or di nance.

Section 3 of the Odinance under which the order of
requi sition was nade was in the ternms foll ow ng:

"3. Requisition of land.--If in the opinion of the
Provi ncial CGovernment it is necessary or expedient to do so,
the Provincial CGovernnent may, by order in witing, requisi-
tion any land for any public purpose:

Provided that no |land used for the purpose of public
religious worship or for any purpose which the Provincia
CGovernment nmay specify by notification in the Oficia
Gazette shall be requisitioned under this section.”

It is clear, and, indeed, there can be no dispute, that
the words "If in the opinion of the Provincial Governnent"
governed the words "it is necessary or expedient to do so"
and that whatever those |atter words might nean or inmply had
been left entirely to the opinion of the Provincial Govern-
nment . VWhat then, were the meaning and inplication of the
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words "it is necessary or expedient to do so" ?

The main section read as a whole clearly inplied a close
and intinmate correl ati on between the two parts, nanely, the
power conferred on the Provincial CGovernnent by the opera-
tive part and the formation of opinion as to the necessity
or expedi ency for exercising that power under the earlier
part of the section and this correlation was brought about
by the use of the word "so" in conjunction with the words
“"to do." To nmy mind, the words "to do so" covered and in-
cluded within their neaning whatever Provincial Governnent
had been authorised to do. By the operative part of the
section the Provincial CGovernment had been empowered, not to
requisition sinpliciter ‘but to requisition for a public
purpose. The words "to do so" in the opening part of the
sentence necessarily, therefore, referred to the act of
requisitioning for ~a public purpose and it nust fol |l ow,
therefore, that the
701
necessity or - expediency for requisitioning for a public
purpose. was left to the opinion of the Provincial Govern-
ment. Strictly, as a matter of construction of the section,
both granmmatically and according to the necessary i ntendnent
of the Odinance, as it appears from its |anguage, the
conclusion is irresistible that the words "to do so" neant
and stood for the words "to requisition.any land for a
public purpose.” It is to avoid the repetition of the words
"requi sition any land for any public purpose" that the words
"to do so" were used in the earlier-part. It would have
served the purpose equally well “if"in the earlier part of
the sentence the words "to requisition any land for any
public purpose" had been used instead of the words "to do
so" and the words "do so" had been used at the end  of the
section instead of the words "requisition-any land for any
public purpose.” It appears to me-to beentirely fallacious
to say that because the words "for a public purpose" were to
be found at the end of the section, therefore, the existence
of a public purpose nust have been a collateral fact which
could not <conme within the scope of the formation of the
opinion. The truth is that the earlier part of the section
by the use of the words "to do so" included the question of
a public purpose and the entire conposite matter, nanely,
the necessity or expediency for requisitioning land for a
public purpose had been left to the subjective opinion of
the Provincial CGovernnent.

Learned counsel for the respondents contends--and in
this he has the judgnents of the H gh Court in his
favour--that although it had been left to the ~Provincia
Government to formits own opinion as to the necessity or
expedi ency of requisitioning land and to nake an order of
requisition rounded on that opinion, the existence 'of a
public purpose was a condition precedent to the exercise of
the power and the question of the fulfilnment of the  condi-
tion precedent had not been left to the subjective opinion
of the Provincial Government but had to be determ ned as  an
objective fact by the Provincial Government before it
proceeded to formits opinion and to nake the order
702
The words "to do so", according to | earned counsel for the
respondents, referred to the act of requisition only but not
to the purpose of such requisition. | amunable to accept
this line of argunment which appears to ne to be open to
the follow ng several objections:

(i) It overlooks the word "so

and gives no nmeaning to
it.
(ii) If that interpretation were correct then the sec-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 51 of 74

tion would have read as foll ows:

""If in the opinion of the Provincial Governnment it is
necessary or expedient to requisition any |and, the Provin-
cial CGovernnent may, by an order in witing, requisition any
| and for a public purpose.™

So read, the section would mean that the Provincia
Government would, in order of sequence, first have to form
its opinion as to the necessity or expediency for requisi-
tioning any land without reference to any purpose. On this
interpretation it is clear that the Provincial Governnent
could not act directly upon the opinion so fornmed, because
the exercise of the power depended on the existence of a
public purpose as an objective fact which had yet to be
determned. |If that were to be so then what was the neces-
sity for the anterior formation of opinion by the Provincia
CGovernment ? A formation of opinion as to the necessity or
expedi ency of a -purposeless requisitioning would be an
entirely usel ess, inconplete and futile nmental exercise, for
such formation of opinion wiuld not have in any way hel ped
the Provincial Governnent in-naking an order of requisition
at all.

(iii) According to the respondents’ interpretation the
exi stence of a public purpose as an objective fact had to be
determ ned first before the Provincial CGovernment would form
its opinion as to/'the necessity or expediency of requisi-
tioning a particular land. This argunent anounts to readi ng
the section upside down and in fact to recasting the section
altogether. If that were the true intention of the Governor
of Bombay in pronulgating this Ordinance, then the section
woul d
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have said--" If any land is needed for a public purpose and
if in the opinion of the Provincial Government it is neces-
sary or expedient to requisition-any particular land for
that purpose, the Provincial Government may, by an order in
witing requisition such land." The section as enacted,
however, did not say anything of the kind.

(iv) It is said that this section postulated ‘a public
purpose to exist and required the Provincial Governnent to
formits opinion as to the necessity or expediency of requi-
sitioning land for that public purpose. One can only arrive
at the last nentioned proposition by interpreting the words
"tO do so" in the way suggested by me and once that ~inter-
pretation is adopted, the existence of a public purpose  as
well as the necessity or expedi ency of requisitioning |and
must both becone the subject-matter of the opinion  of the
Provi nci al Government .

(v) If the existence of a public purpose had to be
determ ned as an objective fact and if that determination
were liable to be subjected to the scrutiny of the Court in
| egal proceedi ngs, then such a procedure would have quite
effectively frustrated the very object set forth in the
second preanbl e by preventing the Provincial CGovernnent, by
means of protracted | egal proceedings, fromtaking i nmediate
action for making provision for requisition of |land and for
the continuance of the requisition of land already subject
to requisition. In this very case, the order of requisition
whi ch had been made in February, 1948, is still in abeyance

(vi) The result of the interpretation suggested by the
respondents would be to hold that the Provincial Governnent
had to determine judicially the existence of a public pur-
pose as an objective fact before it proceeded to form its
opinion as to the necessity or expedi ency of requisitioning
any particular land. It is difficult to appreciate how the
Provincial Governnent woul d have proceeded to decide this
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i ssue. To whom woul d the Provincial Government give notice
that it proposed to decide this issue of the existence or
ot herwi se of a
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public purpose? Wo would be interested to deny the exist-
ence of such a purpose at that stage ? None, for no particu-
| ar person’s |and was actually sought to be requisitioned at
that stage. Indeed this issue could not arise wuntil a
person was actually threatened with a requisition order. An
interpretation that |eads to such an absurd and anomal ous
position cannot but be rejected.

(vii) If it is contended that the Provincial Govern-
nment had to decide this issue as and when it sought to
requisition any particular |and belonging to a particular
person, the result will be still nore anomalous. in that
case the Provincial® Government would be called upon to
decide the self sane issue as to the existence of a public
purpose as often and as many times as it would need any
land, for the decision in one case will not bind the owner
of a different land. There woul d have to be as many deci-
sions as to the existence of a public purpose as there would
be nunber of plots of |land to be acquired. Can anything be
nore absurd than this ?

(viii) If the decision on the existence of a public
purpose had to be nadealong with or sinultaneously with the
formation of opinion as to the necessity or expediency for
requi sitioning any particular land then-it must be conceded
that the two natters were correlated to each other and then
it will be absurd to suggest that the intention of the
Ordi nance was to keep the two conponent parts in separate
water-tight conpartnents, one being required to be decided
as an objective fact and the other being left to the subjec-
tive opinion of the Provincial CGovernment.  In the absence
of specific provision in express | anguage such an anonal ous
i ntention cannot be inputed to the legislative authority.

The obj ections stated above quite definitely lead "me to
the conclusion that the interpretation suggested’ by the
respondents cannot be adopted and they also fortify nmy view
that the section nust be construed in the nanner | have
mentioned. So constructed, it would read as foll ows:
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“"I'f in the opinion of the Provincial Government it is
necessary or expedient to requisition any land for a public
purpose, the Provincial Governnent may, by an order  in
witing, requisition any land for a public purpose."

As soon as this construction is reached, there remains,
on the authorities and on principle, no escape from the
concl usi on that what had been left to the subjective opinion
of the Provincial Government was a conposite matter, nanely,
the necessity or expediency for requisitioning land for a
public purpose. The Provincial Government was authorised to
form an opinion on the entire nmatter and every conponent
part of it. 1In short the existence of a public purpose was
left as much to the opinion of the Provincial CGovernnent  as
was the necessity or expediency for requisitioning any
particular land. It seens clear to ne that the |egislative
authority nmeant, not that there rmust be a public purpose as
an objective fact to be determined judicially which determ -
nation was to be subject to the scrutiny of the Court but,
that the Provincial Government should be of opinion that a
public purpose existed for the advancenent of which it was
necessary or expedient to requisition land. In my opinion
the words "if in the opinion of the Provincial Governnent"
governed both the purpose and the necessity or expedi ency of
maki ng an order of requisition. The formation of opinion on
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the entire matter was purely subjective, and the order of
requi sition was to be rounded on this subjective opinion and
as such was a purely admnistrative act. It will be useful,
at this stage, to refer to sone of the judicial decisions
which, as | apprehend them fully support my above concl u-
si ons.

It is well established that if the legislature sinply
confides the power of doing an act to a particular body if
in the opinion of that body it is necessary or expedient to
do it, then the act is purely an adnmnistrative, i.e., an
executive act as opposed to a judicial or quasi-judicia
act, and, in the absence of proof of
706
bad faith, the Court has no jurisdiction to interfere wth
it and certainly not by the high prerogative wit of certio-

rari. Usually this discretion is confided by the use of
expressions like "If it appears-to,." "If in the opinion of"
or "lIf so and so is satisfied.”" In Mayor etc. of Westm n-

ster v. /London and NorthWstern  Railway Conpany (1) Lord
Hal sbury ‘L. C. observed:

"Assum ng the thing done to be wi'thin the discretion of
the local authority, no Court has power to interfere wth
the nmode in which it has exercised it. Were the Legislature
has confided the power to a particular body, with a discre-
tion how it is to be'used, it is beyond the power of any
Court to contest that discretion. O course, this assunes
that the thing done is the thing which the Legislature has
aut hori sed. "

To the |Ilike effect are the followi ng observations of
Batty J. in Balvant Ranchandra Natu v. The Secretary of
State (2):

"’ No doubt when a power has been conferred in unanbi gu-
ous |anguage by Statute, the Courts cannot interfere with
its exercise and substitute their own discretion for that
of persons or bodies selected by the Legislature for the
pur pose. "

Sonetimes the Legislature nmmy entrust a power to a
specified authority to do an act for a «certain’ purpose.
Even in such a case, the Legislature may, neverthel ess, by
appropriate |anguage, |eave not only the determnation of
the necessity or expediency for doing the act but also the
determ nation of the necessity or expediency for doing the
act for that purpose as a conposite matter to the opinion
satisfaction or discretion of that authority. In such a
case what is a condition precedent for the doing of the act
is not the actual existence of the particular purpose but
the opinion of the specified authority that the purpose
exists. In other words the authority is also nade the  sole
judge of the existence of the purpose, for otherwise it
cannot formits opinion as to the necessity or expedi ency of
doi ng the act for that purpose.

(1) [1905] A.C 426. (2) I.L.R [1905] Bom' 480,
503.
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In Wjeyesekera v. Festing(l) the Governor of Ceylon
with the advice of his Executive Council nade an order under
the Acquisition of Land Odinance, 1876, directing the
Governnent agent to take order for the acquisition, under
the provisions of the Odinance, of part of the appellant’s
estate for a public purpose, nanely, the making of a road.
The whol e point in the case was whet her the decision of the
CGovernor in Council was conclusive on the point that the
and was wanted for a public purpose. The question turned
on sections 4 and 6 of the Ordinance (No. a of 1876) rele-
vant portions of which provided as follows:
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"4, \Whenever it shall appear to the Governor that |and
in any locality is likely to be needed for any public pur-
pose, it shall be lawmful for the Governor to direct the
Surveyor-Ceneral or other officer generally or specially
aut horised by the Governor in this behalf, to examne such
 and and report whether the same is fitted for such purpose.
6. The Surveyor-General, or other officer so authorised as
af oresaid, shall then nake his report to the Governor wheth-
er the possession of the land is needed for the purposes for
which it appeared likely to be needed as aforesaid. And
upon receipt of such report it shall be lawful for the
CGovernor, wth the advice of the Executive Council, to
direct the Government Agent to take order for the acquisi-
tion of the land. "

In delivering thejudgnment of the Board Lord Finlay
approved of a previous decision of the Supreme Court of
Ceyl on and observed as foll ows:

"It appears to their Lordships that the decision of the
Governor /that” theland is wanted for public purposes is
final, and was intended to be final, and could not be ques-
tioned in_any Court. The nature of the objection is such
that it would be obviously unsuitable for the District
Court, which 1is concerned with questions of conpensation
which would arise if the land is to be taken. But the
guestion m ght also beraised
(1) [1919] A C. 646.
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in a prelimnary way, as was suggested by Lord Wenbury in
the course of the argument. It might be raised by an appli -

cation to the Court to stay the further proceedings on the
ground that although the Governor in the Executive Counci
had made the order, it was not a case where “the condition
precedent of the Ordinance was really fulfilled, nanely,
that the [and was wanted for a public purpose.

In their Lordships’ opinion no such proceedi ng would be
conpetent in such a case, and the decision of the Governor
in Council, making an order under ‘the latter part of s. 6 of
the Ordinance, is final and conclusive."

Hi s Lordshi p concl uded- -

"When you have an enactnent of that kind-it shows that
it was intended that the decision of the Governor in Execu-
tive Council on the point should be binding."

The decision in Point of Ayr Collieries Ltd. v. Lloyd
George (1) which was a case of requisition of an undertaking
tur ned on reg. 55 (4) of t he Def ence (Ceneral)
Regul ati ons--the rel evant parts of which were as foll ows:

"If it appears to a conpetent authority that in the
interests of the public safety, the defence of the realm or
the efficient prosecution of the war, or for " maintaining
supplies and services essential to the life of the ~communi-
ty, it is necessary to take control on behalf of His Mjesty
of the whole or any part. of an existing undertaking, and
that, for the purpose of exercising such control, ‘it is
expedi ent that the undertaking or part should be carried on
in pursuance of an order nmader under this paragraph, the
conpetent authority may by order authorise any person
(hereinafter referred to as an "authorised controller") to
exercise, with respect to the undertaking or any part there-
of specified in the order, such functions of control on
behal f of H s Majesty as may be provided by the order..."
[1943] 2 All E.R 546.
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An order under the regulation having been made with
respect to the appellant’s wundertaking, the appel | ant
brought an action inpugning it on the ground, inter alia,
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that there were no adequate grounds upon which the M nister
could find, as he stated he had found, nanely, that it was
necessary to take control in the interests of the public
safety, the defence of the realm the efficient prosecution
of the war or for maintaining supplies and services essen-
tial to the conmmunity. Singleton J. having dismssed the

action, the appellant went up to the appeal Court. |If the
reasonings and the conclusions of the judgments under
appeal before us were sound and correct it could well have

been held by the Court of Appeal in that case that the
regul ation postulated the existence of the interests of
public safety etc. which had to be judicially determned as
an objective fact and that what had been left to the subjec-
tive opinion of the conpetent authority was only the neces-
sity for taking control of the wundertaking. This was,
however, repelled and in dismssing the appeal Lord G eene
MR wth whom Goddard and du Parcqg L. JJ. concurred ob-
served as fol |l ows:

"If one thing is settled beyond the possibility of
di spute, it is that, in construing regulations of this
character expressed in this particular formof |anguage, it
is for the conpetent” authority, whatever Mnistry that
may be, to decide as to whether or not a case for the exer-
cise of the powers has arisen it is for the conpetent au-
thority to judge of the adequacy of the evidence before it.
It is for the conpetent authority to judge of the credibili-

ty of that evidence. It is for the conpetent authority to
judge whether or not it is desirable or necessary to make
further investigations before taking action. It is for the

conpetent authority to deci de whether the situation requires
an i mredi ate step, or whether sone delay nay be allowed for
further investigation and perhaps negoti ati on. Al these
matters are placed by Parlianent in the hands of the  Mnis-
ter in the belief that the Mnister will exercise his powers
properly, and
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in the know edge that, if he does not do so, he isliable to
the criticismof Parliament. One thing is certain, and that
is that those matters are not within the conpetence of this
Court. It is the conpetent authority that is selected by
Parliament to cone to the decision, and if that decision is
cone to in good faith, this Court has no power to interfere,
provi ded, of course, that the action is one which is wthin
t he four corners of the authority delegated to t he
M ni ster."

There is no substantial difference in the |anguage of
reg. 55 (4) and that of the Bonbay Ordinance now before us
if it is properly construed and read in the way |/ have
i ndi cated above. Even if it were possible, on an overneticu-
lous analysis, to detect any such difference, the  position
is put beyond doubt in the decision of the English Court of
Appeal in Carltona Ltd. v. Comm ssioners of Wrks and O h-
ers(1). The decision turned on reg. 51 (1)of the Defence
(CGeneral) Regul ations which was in the follow ng terns:

"A conmpetent authority, if it appears to that authority
to be necessary or expedient so to do in the interests of
the public safety, the defence of the realmor the efficient
prosecution of the war, or for maintaining supplies and
services essential to the |life of the community, may take
possession of any land, and may give such directions as
appear to the conpetent authority to be necessary or expedi-
ent in connection with the taking of possession of that
l and. "

There is no substantial difference at all between the
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| anguage of this regulation and section 3 of the Bonbay
Ordi nance as construed above. |f the reasonings of Chagla
C.J. and Tendol kar J. were correct, the words "so to do" in
the above regulation would refer only to the act of taking
of possession, for, according to them the interests of the
public safety etc. do not describe the nature or character
of that act but constitute the purpose for which the conpe-
tent authority was to do the act of taking possession. On
that line of reasoning the regulation could be equally said
to postul ate

(1) [1943] 2 A E R 560.
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the existence of the interests of the public safety etc. as
conditions precedent to the exercise of the power and it
could be said that the fulfilnment of those conditions prece-
dent had to be deternmined quasi judicially so as to be
subj ect to the scrutiny and interference of the Court. Al
this line of reasoning was rejected by Lord Geene MR wth
the concurrence of “Goddard and du Parcq L. JJ. in the fol-
| owi ng words:

"The last point that was taken was to this effect, that
the circumstances were such-that, if the requisitioning
authorities had brought their mnds to bear on the matter,
they coul d not possibly have conme to the conclusion to which
they did cone. That argunent is one which, in the absence
of an allegation of bad faith --and | nay say that there is
no such allegation here --is not opento this Court. It has
been decided that, where a regulation of this kind conmits
to an executive authority the decision of what is necessary
or expedi ent and that authority nakes the decision, it 1is
not conpetent to the Courts to investigate the grounds or
the reasonabl eness of the decision inthe —absence of an
allegation of bad faith. If it were not so, it would nmean
that the Courts would be made responsible for carrying on
the executive Governnment of this country on these important
matters. Parlianent, which authorises this regul ation
commts to the executive the discretion to decide and wth
that discretion if bona fide exercised no Court can inter-
fere. Al that the Court can do is to see that ~the power
which it is clained to exercise is one which-falls wthin
the four corners of the powers given by the Legislature and
to see that those powers are exercised in good faith. Apart
from that, the Courts have no power at all to inquire into
the reasonableness, the policy, the sense or any other
aspect of the transaction."

Vedl| apat| a Suryanarayana v. Province of Madras (1) is a
Ful | Bench decision of the Madras High Court. It discussed
section 6 of the Land Acquisition Act and held that the
deci si on of the Provincial Governnent
(1) I.L.R . [1946.] Mad. 153; A |l.R, . [1945] Mad. 394.
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that the and was required for a public purpose was final

Robi nson v. Mnister of Town and Country Planning (1) is
i nstructive. The provisions of the Town and Country " Plan-
ning Act, 1944, were considered in that case. The relevant
portions of section 1 of that Act were as foll ows:

"Where the Mnister of Town and Country Planning (in
this Act referred to as the Mnister) is satisfied that it
is requisite, for the purpose of dealing satisfactorily with
ext ensi ve war damage in the area of a |ocal planning author-
ity, that a part or parts of their area, consisting of |and
shown to his satisfaction to have sustai ned war danage or of
such |and together with other |and contiguous or adjacent
thereto, should be laid out afresh and redeveloped as a
whol e, an order declaring all or any of the land in such a
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part of their area to be |and subject to compul sory purchase
for dealing with war danage nay be nmade by the Mnister if
an application in that behalf is nade by the authority to
him before the expiration of five years fromsuch date as
the Mnister may by order appoint as being the date v:hen
the maki ng of such applications has becone practicable.”

It will be noticed that the power to nake the order was
subject to the satisfaction of the Mnister not only that it
was requisite that [ands should be laid out afresh but that
it was requisite "for the purpose of dealing satisfactorily
etc." which unquestionably was a question of fact and could
be said to be subject to objective determ nation yet, it was
hel d by the appeal Court, overruling an earlier decision of
Henn Collins J. in another case that the entire matter,
nanely, the necessity for laying out the lands afresh as
wel |l as the purpose of dealing was for the satisfaction of
the Mnister, that he was the sole judge, that no objective
test was possible and that the decision of the Mnister was
an admi ni strative act.

Franklin v: Mnister for Town and Country planning (2) was
concerned with section 1 (1) of the New

(1) [1947] 1 A E,R 851 (2) [1947] 2 A E.R 289; [1948]
A C. 87
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Towns Act. 1946, the relevant portions of which ran as
fol |l ows:

"I'f the minister is satisfied, after consulting with any
| ocal authorities who appear to hi mto be concerned, that it
is expedient in the national interest that any area of |and
shoul d be devel oped as a newtown by a Corporation estab-
i shed under this Act, he nay make an order designating that
area as the site of the proposed new town."

Here what was left to the satisfaction of the Mnister
was not only whether it was expedi ent that any area, should
be devel oped as a new town but whether it was expedient in
the national interest that any area should be so devel oped.
If the present argunents were sound it could be held in that
case that the section postul ated the exi stence of © nationa
interest to be deternmined judicially as an objective fact
and that it was a condition precedent to the naking of the
order. It was, however, held by the House of Lords that no
judicial or quasi-judicial duty was inmposed on the Mnister
in the discharge of his statutory duties, those duties being
purely admnistrative.

The case of Hubli Electricity Co. Ltd.~v. Province of
Bonbay (1) nray also be referred to. Relevant portions of
section 4, sub-section (1) of the Indian Electricity Act,
1910, provided:

"The Provincial Governnment may, if inits opinion the
public interests require, revoke a license in the follow ng
cases, nanely:

(a) Were the licensee, in the opinion of the Provincia
Government nakes wi |l ful and unreasonably prol onged default
in doing anything required of himby or under this Act."

Could anything be nore objective than the requirenents
of public interest or the wilful and unreasonably prol onged
default ? And yet in construing the section their Lordships
of the Privy Council observed:

"Their Lordships are unable to see that there is any-
thing in the | anguage of the sub-section or in the
(1) (1948) L.R 76 I.A 57;A l.R 1949 P. C 136,
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subject-matter to which it relates on which to found the
suggestion that the opinion of the Government is to be
subject to objective tests. In terns the relevant matter is
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the opinion of the Governnent--not the grounds on which the
opinion is based. The | anguage | eaves no room for the

rel evance of a judicial exam nation as to the sufficiency of
the grounds on which the Governnent acted in forming an
opi nion. Further, the question on which the opinion of the
CGovernment is relevant is not whether a default has been
wi | ful and unreasonably prol onged but whether there has been
a wilful and unreasonably prol onged default. On that point
the opinion is the determining matter, and--if it is not for
good cause di splaced as a rel evant opi ni on-it is
concl usi ve. "

The recent case of A.C. Mhamed v. Sailendra Nath Mtra
(1) may al so be referred to. It was concerned with an order
of requisition of certain prem ses except the ground floor
made under section a (1) of the West Bengal Requisition and
Control (Tenporary Provisions) Act, 1947, which runs as
foll ows:

"\Whenever it appears to the Provincial CGovernnent that
any prem ses in any locality are needed or are likely to be
needed for any public purpose, it nmay, by order in witing,
requi sition such prem ses, Provided that no prenises exclu-
sively wused for the purpose of religious worship shall be
requi sitioned under this section.”

I find no difference between the | anguage of this sec-
tion and that of section 3 of the Bonbay O dinance as con-
strued by ne. It is quite clear that what was left to the
opi ni on of the Provincial CGovernment was not the need of the
prem ses sinpliciter but the need of any prenises for a
public purpose as a conposite matter. |If the present argu-
ments were sound, it could be held that the section postu-
| ated the existence of a public purpose and that what was
left to the opinion of the Provincial Governnent  was the
need of the premses for that public purpose. It was,
however, held by a Division Bench of the Cal cutta H gh Court
(1) (1950] 54 c.w. N. 642
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--and | think quite rightly--that (it sufficed for the exer-
ci se of the power that the |ocal Governnment was satisfied as
to the existence of the condition precedent to the exercise
of its powers.

To sunmarise: It is abundantly clear fromthe authori-
ties cited above that questions of fact such as the exist-
ence of a public purpose or the interest of the public
safety or the defence of the realmor the efficient prosecu-
tion of the war, or the mmintenance of essential supplies
and the like may well be and, indeed, are often left ' to the
subj ective opinion or satisfaction of the executive authori -
ty. Merely Dbecause such a matter involves a  question of
fact it does not followat all that it nust always, and
irrespective of the |anguage of t he particul ar enact -
nent , be determned judicially as an objective fact.
When the Legislature leaves it to an executive authority to
forman opinion on or to be satisfied about such a matter as
a condition for the exercise of any power conferred on it,
and to act upon such opinion, what is condition precedent
is, not the actual existence of the matter but, the subjec-
tive opinion or satisfaction of the executive authority that
it exists. The cases referred to above <clearly establish
this much that when the Legislature leaves it to the opinion
or satisfaction of the executive authority as to whether it
is necessary or expedient to requisition any land for a
public purpose the executive authority is constituted the
sole judge of the conmposite matter, that is to say of the
exi stence of the public purpose as well as the necessity or
expediency for requisitioning the land for that public
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purpose, call it a condition precedent or an objective fact
or what you will. On a proper construction of section 3 of

the Bonmbay Ordinance (No. V of 1947) there can be no doubt
that that section left it to the Provincial Governnment to
form its own opinion on the entire matter, nanely, whether
it was necessary or expedient to requisition any land for a
public purpose and to act upon that opinion. So construed,
the formation of opinion on the whole natter and the act
founded thereon was nothing but a purely admnistrative,
(i.e., executive)
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act . If the acts were done in good faith and within the
four corners of the Ordinance, the Court cannot interfere
with it in any proceeding and far |l ess by the prerogative
wits of certiorari or prohibition. |If there be any hard-
ship the appeal of the subject nust be to the Legislature
and not to the Court. The first and the mgjor head of the
argunent s advanced on behal f of the respondents nust, there-
fore, fail.

It wll be convenient to dispose of at once two ancil-
lary points. —In the petition a bald suggestion was nade,
verified only as true to information and belief and unsup-
ported by any | egal evidence, that the Provincial Government
had nade the order mala fide and for a collateral purpose.
The petitioner gave evidence in Court. There is nothing in
the evidence which may support any plea of bad faith on the
part of the Provincial Governnment or its officers. Al that
was said was that Ms. C. Dayaramto whomthe requisitioned
prem ses had been allotted was the wife of an advocate from
Karachi, and was a refugee and that the petitioner did not
know whet her her husband had also nmigrated fromKarachi. At
an adjourned hearing the question was put —“as to  whether
Ms. Daygramwas concerned in any manner whatever with the
administration of Governnment of Bonbay or was a public
servant. The purpose of the question was perhaps to estab-
lish that she was in a position to influence the Governnent
of ficers. The petitioner in fairness replied that ' he was
not aware if she were. 1In the evidence there is nothing
from which it can be taken as proved that the  Provincia
Governnment and its officers had acted in bad faith. ~ Second-
ly, it was suggested that the Provincial Governnent had not
acted wthin the four corners of the Ordinance in that, on
its own showing, there was no public purpose at all for
which the order was nade. Bhagwati J. expressed the view
that the requisitioning of a flat for a particular or indi-
vi dual refugee was not a public purpose, for there  was no
guestion of serving the general interests of the ~comunity.
On appeal Chagla C. J. disagreed with the above view. In his
opi nion the housing of a
717
refugee nmight certainly be a public purpose, for securing a
house for an individual refugee mght itself confer a  bene-
fit on the conmmunity as a whole. In this opinion the
| earned Chief Justice was manifestly right. But the |earned
Chief Justice went on to say that choosing one refugee as
agai nst another w thout any ostensible cause would not
constitute a public purpose for which the flat in question
could be requisitioned. This conclusion, with great respect
to the |earned Chief Justice, appears to be founded on a

slight confusion of ideas. It has to be remenbered that
this was not a solitary order of requisition nade by the
CGovernment for the public purpose of housing refugees. The

petitioner’s Solicitors’ letter dated February 27, 1948,
clearly stated that there were "similar orders" issued by
the Governnent. The inmpugned order itself shows ex facie
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that the order was nmade generally for "public purpose
housi ng. " It was not in terns nade for the benefit of any
particul ar individual refugee. The allotnment of the flat
to Ms. C. Daygramwas the next step and as such the allot-
ment of the flat already requisitioned to a particular
refugee cannot possibly vitiate the preceding order of
requi sition. To say that seeing that the allotnent was
nade to her, the order of requisition nmust have been nade in
her interest is to act on suspicion which is not pernmissi-
ble. The flat had to be allotted to a refugee for purposes
of his or her housing. The fact that the petitioner hinself
was a refugee has been stressed before us and it has been
said that it was a novel way of solving the refugee problem
by ousting one refugee and putting in another. There is no
evidence as to the relative circunstances of the petitioner
and Ms. C. Daygram- For all we know she nmay have been a
nore deserving person whose needs were nore urgent than
those of the petitioner. The point is that it lies heavily
on the person who challenges the bona fides of a public
authority —or who contends that the authority had acted
outside its powers to establish his case on cogent |ega

evi dence. He cannot succeed by leaving the matter in
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the air and to the ingenuity of his counsel in creating an
at nosphere of nere/suspicion, which falls far short of |ega

pr oof .

I  now pass on to the second head of argument which is
based on the assunption that the existence of a public
purpose had not been left to the subjective opinion of the
Provi nci al Government but was an objective fact which was a
condition precedent to the exercise of the power of requisi-
tion. What consequences follow fromthis assunption ? The
contention of the respondents is that the fulfilnment of this
condition as an objective fact had to be determi ned by the
Provi nci al Government judicially and that being thus charged
with a quasi-judicial function the Provincial Governnent
becamre anenable to the high prerogative wit of «certiorar
in case it acted without jurisdiction or in excess 'of it or
in violation of the principles of.natural justice: The
guestion, therefore, arises as to what are the tests for
ascertaining whether the act of a statutory body is a
qguasi -judicial act or an administrative act.

As to what is a quasi-judicial act there have been nany
judicial pronouncenents. May C.J. in Queen v. Dublin Corpo-
ration (1) described a quasi-judicial act as follows:

“In this connection the term judicial does not  neces-
sarily mean acts of a Judge or legal tribunal sitting for
the determ nation of matters of |aw, but for purpose of this
guestion, a judicial act seens to be an act done by conpe-
tent authority upon consideration of facts and circunstances
and inmposing liability or affecting the rights. And if
there be a body enmpowered by law to enquire into facts, make
estimates to inpose a rate on a district, it would seem to
me that the acts of such a body involving such consequence
woul d be judicial acts.”

Lord Atkinson in Frone United Breweries v. Bath Justices
(2) approved of this definition as one of the best defini-
tions. The definition that now hol ds the

(1) (1878) 2 Ir.R 371. (2) [1926] A C. 586
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field is that of Atkin L.J. as he then was, in Rex v. €Elec-
tricity Commissioners (1). It runs as foll ows:

"Whenever any body of persons having |egal authority to
determ ne questions affecting the rights of subjects, and
having the duty to act judicially act in excess of their
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| egal authority they are subject to the controlling juris-
di ction of the King's Bench Division exercised in these
wits."

This definition was accepted as correct in Rex v. London
County Council (2) and by many | earned Judges in subsequent
cases including the | atest decision of the Privy Council in
Nakkuda Ali v.MF. De S. Jayaratne (3). In Banwarilal’s
case (4) | had occasion to analyse tile essential character-
istics of a quasi-judicial act as opposed to an admnistra-
tive act. | stand by what | said on this point on that
occasion. As | pointed out there, the two kinds of acts have
many common features. Thus a person entrusted to do an
adm ni strative act has often to determ ne questions of fact
to enable himto exercise his power. He has to consider
facts and circunstances and to weigh pros and cons in his
m nd before he makes up his mnd to exercise his power just
as a person exercising a judicial or quasi-judicial func-
tion has to do. Both have to act in good faith. A good and
val id adm/ni strative or executive act binds the subject and
affects. ‘his rights or inposes liability on him just as
ef fectively asa quasi-judicial act does. The exercise of
an administrative or executive act may well be and is fre-
guently nmade dependent by the Legislature upon a condition
or contingency which may involve a question of fact, but the
question of fulfilment of which nay, nevertheless, be |eft
to the subjective opinion or satisfaction of the executive
authority, as was done in the several O dinances, regula-
tions and enactnments considered and construed in the severa
cases referred to above. The first two itens of the defini-
tion given by Atkin L.J. may be equally applicable to an

(1) [1924] 1 K. B. 171. (4) (1943) 48 CWN. 766 at
(2) [1931] 2K.B. 215. pp. 799- 801.
(3)(1950) 54 c.w.N. 883.
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adm nistrative act. The real test which distinguishes a
qguasi -judicial act froman adm nistrative act is the third
item in Atkin L.J.’s definition, namely, the duty to act
judicially. As was said by Lord Hewart C. J. in R 'v. Legis-
lative Committee of the Church Assenbly(1):

“In order that a body may satisfy the required test it
is not enough that it should have |egal authority to deter-
m ne questions affecting the rights of subjects; there mnust
be superadded to that characteristic the further character-
istic that the body has the duty to act judicially."

The above passage was quoted with approval by Lord
Radcliffe in delivering the judgnment of the Privy  Counci
in Nakkuda Ali’s case (2). Ther ef or e, in _considering
whet her a particular statutory authority is a quasi-judicia
body or a nere admnistrative body it has to be ascertained
whet her the statutory authority has the duty to act /judi-
cially. When and under what circunstances then can‘a 'statu-
tory body be said to be under a duty to act judicially ?

An exami nation of the decided cases shows that in' nany
of themwhere the statutory bodies were held to be quasi-
judicial bodies and their decisions were regarded  as
quasi -judicial acts there were sone parties making a claim
under the statute and sonme parties opposing such claim and
the statutory authority was enpowered to adjudi cate upon the
matters in issue between the parties and to grant or refuse
the claim Thus in The Queen v. The Local CGovernment Board
(3) the contesting parties were the County Council of Wex-
ford on one side and Webster & Leary on the other side and
the Local Governnent Board was the statutory authority to
decide whether the latter were entitled to higher salary.
In Rex v. Wodhouse (4) the contest was between the appli-
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cants. for renewal of licence and certain brewers and the
Justices of Leeds were to decide whether the |licence should
or should not be renewed. Reference nay also be made to the
cases of Rex v. Post

(1) [1928] 1 K. B. 411 at p. 415. (3) (1902) L. R 2 Ir. 349.
(2) (1950) 54 C.WN. 883. (4) [1906] 2 K,B. 501
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master Ceneral (1), Rex v. London County Council (2) and Rex
v. Hendon District Council (3). Even in Rex v. Boycott (4) it
may be said that the Statute there contenplated a contest
between the Local Education Society and the boy who was
alleged to be inbecile and whose father was entitled to
noti ce under the regulatiions before a certificate was issued
against the boy. It is not necessary to nultiply instances.
The point to note is that in each of these cases there was a
lis--a proposition and an opposition--and the statutory
authority was authorised to decide the question and in each
of these cases the decision was regarded as a quasi-judicia
deci si on. | ndeed in sone of the cases the necessity of a
lis between'two or nore parties has been referred to or even
insi sted —upon. Thus on Errington & others v. Mnister of
Heal th Maugham L.J., as he then was said:

"I'n determ ni ng whether the position of the Mnister is
that which | have descri bed as being quasi-judicial, | think
it is necessary to appreciate that under a clearance area
schene, to which objections are nmade by the owners of the
property in the area, there is a true contest as between the
owners of the property and the |ocal authority; in other
words, there are two sides as between whomthe Mnister has
to conme to a determ nation after consideration”.

The following passage fromthe judgment of Greet L.J.
in that case quoted with approval by Swift J. in Frost &
others v. Mnister of Health (6) takes the natter a little
further in that |ine:

"In so far as the Mnister deals with the nmatter of
confirmation of a closing order in the absence of objection
by the owners, it is clear to ne, and | think to nmy breth-
ren, that he would be acting in a mnisterial or admnistra-
tive capacity, and would be entitled to nake such enquiries
as he thinks necessary to enable himto nake up his nmind
whether it was in the public interest that order should be
made. But the position, in

(1) [1928] 1 K B. 291. (4) [1939] 2 KB. 651

(2) [1931] 2 K B. 215. (5) [1939] 2 K B. 249, 271

(3) [1933] 2 K. B. 696. (6) [1935] 1 K. B. 286, pp.292-3
722

nmy judgnent, is different where objections are  taken by
those interested in the properties which will be affected by
the order if confirnmed and carried out. It seens to me that

i n deci ding whether a closing order be nade in spite of the
obj ections whi ch have been rai sed by the owners, it seens to
me reasonabl e that the M nister should be regarded as | exer-
ci sing quasijudicial functions”.

Swift J. in accepting the above statenent added:

"I accept that fromthe nonment an objection is nade the
Mnister is exercising quasi-judicial functions, but it
seens to ne to be clearly recognised by the Court of Appea
that up to the tine of objection being made the M nister
acts in an admnistrative, and not a judicial, capacity."

Under the Housing Act, 1930, the local authority submts
a clearing order to the Mnister. |If no objection is raised
by the owners of the property the Mnister considers the
matter and either confirnms or nodifies the order of the
local authority. |In the absence of objection the Mnister,
according to those two decisions, acts in an administrative
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capacity. Why ? Because there is no lis in the sense of two
opposi ng parties. There is only a proposal by the |oca
aut hority. But if objection is raised by the owner, the
M ni ster, according to these cases, in deciding the nmatter,
acts judicially. Wiy ? Because there is alis between two
contending parties, nanely, the local authority and the
owner which has to be decided by the Mnister. It is true
that in Franklin v. Mnister of Town and Country Pl anning
(1) the House of Lords held that under the Statute the
M nister at no stage acted judicially, and, therefore, the
actual decisions in these two cases cannot be sustained.
But, nevertheless, | have quoted the above passages only to
illustrate the reasons and the principle on which the act of
a statutory body enmpowered to decide disputes between two
contesting parties was held to be quasijudicial. The
Report of the Mnisters’ Powers Conmittee in defining the
words 'judicial’ and

(1) [1947] 2 AAE'R 289; [1948] A C 87:(1947) 176 L.T. 312,
816.
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qguasi -j udi-ci al’ which definition was accepted by Scott L.J.
as correct in Cooper v. Wlson (1) stated:

"A true judicial decision pre-supposes an existing
di spute between two or nore parties and then involves four
requisites ...... A quasi-judicial decision equally pre-
supposes an exi sting di spute between two or nore parties and
i nvolves ...... \

This definition' of a quasi-judicial decision clearly
suggests that there nmust be two or nore contesting parties
and an outside authority to decide those ~disputes. The
following observations of my Lord the Chief Justice then
sitting as a Single Judge in the Bonbay H gh Court, in Ka
Khushroo Sorabjee v. The Cormm ssioner of° Police (2) in
which an order nade under the Defence of India Rules was
under consideration, are rel evant on this point:

"It appears to nme that unlessthe authority invested
with the power to pass an order had to act judicially, i.e.
to weigh a question fromtwo sides and decide on the matter,
no question of quasi-judicial act can arise. The two  sides
cannot include hinself as he is the deciding authority."

In Franklin v. Mnister of Town and Country Pl anning
(3), while it was before the Appeal Court, Lord Oaksey L.J.
sai d:

“In all the authorities which have been referred to as
showi ng that at an enquiry there nmust be an exam nation of
the case of both sides, there was what has been called a
lis: that is to say, there were two parties contesting and
the M nister as an outside authority, was ‘deciding the
case."

In the very recent case of Patri Shaw v.R N. Roy(4) a
Division Bench of the Calcutta Hi gh Court dissented from
this very Bonmbay case (5) which is now before us and ' enpha-
sised the necessity of a lis between two parties for ' nmaking
the decision of the authority a quasi-judicial act.

(1) [1937] 2K, B.309, 340.

(2)(1947) Bom L.R 717; A l.R 1947 Born, 153.

(3) (1947) 176 L, T..312, 316.

(4) (1950) 54 C.WN. 855. (5) (1949) 51 Bom L.R, 342.
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On the other hand there are many cases where the act of
a statutory authority has been accepted as a quasi-judicia
act although there were not two opposing parties over
whose disputes the authority was to sit in judgment. In
those cases it was the authority who made a proposal and
anot her person objected to it and the authority itself was
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entrusted to hear the objection and give a decision on it.
In short the authority which was the proposer was the judge
inits own cause. The only ground on which the decision of
such an authority, placed in such situation as | have just
nment i oned, was regarded as a quasi-judicial act was that
the authority was empowered to affect the rights of or
inpose a liability on others and was required by the very
aw which constituted it to act judicially. To take a few
illustrative cases: The Queen v. Corporation of Dublin was
the case before May C. J. for quashing a borough rate by
certiorari. Here the contest was between the Corporation on
one side and the ratepayers on the other. It was the Corpo-
rati on which, under the Act, was enpowered, after considera-
tion of facts and circunstances, to i npose a borough rate, a
liability of the ratepayers. The provisions of the relevant
statutes are not set out in the report and it is difficult
to say precisely what duties had been inposed on the Corpo-
ration ~before it could inpose liability on ratepayers. |,
therefore, pass on to the case of Rex v. Electricity Comm s-
sioners. (2) in which we find the celebrated definition of
Atkin L. J. It-wll be noticed that in this case also there
were not two parties apart fromthe Conmi ssioners. |ndeed
the Comm ssioners thenselves proposed the scheme and the
conpani es took objection to it and the Comm ssioners after
hol ding the local enquiry and hearing the objections had to
make the final order. It will also be noticed that the
local enquiry was to be held by the Conmissioners them
selves. The only principle on which this decision rests is
that the Conmi ssioners had power to do something which
affected the rights of others and that they were required
(1) (1878) 2 L.R Ir. 371. (2) [1924] 1 K. B 171
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by the statute itself to hold an enquiry, ~ hear objections
and evidence in support thereof and make their final | deci-
sion after considering all facts and circunstances. Take the
case of Estate and Trust Agencies (1927) Ltd. v. Singapore
| mprovenent Trust (1). The contest was between the appel -
lant as owner and the respondent Trust as the ‘authority
maki ng an adverse declaration with respect to the ‘appel-
lant’s building. By the very provisions of the statute the

respondent Trust was nmade the judge in its own cause. I't
was, however, directed to entertain objecti ons, hear
evidence and then decide the issue. It is this last nen-
tioned circunmstance on which this decision rests. It is
needless to multiply instances, for, | think, these cases
sufficiently illustrate the position

VWat are the principles to be deduced from the two
lines. of cases | have referred to ? The principles, as |
apprehend them are:

(i) that if a statute enpowers an authority, not being a
Court in the ordinary sense, to decide disputes arising out
of a claimnade by one party under the statute which | claim
i s opposed by another party and to determne the respective
rights of the contesting parties who are opposed to  each
other, there is alis and prima facie and in the absence  of
anything in the statute to the contrary it is the duty of
the authority to act judicially and the decision of the
authority is a quasi-judicial act; and

(ii) that if a statutory authority has power to do any
act which wll prejudicially affect the subject, then
al t hough there are not two parties apart fromthe authority
and the contest is between the authority proposing to do the
act and the subject opposing it, the final determ nation of
the authority will yet be a quasi-judicial act provided the
authority is required by the statute to act judicially.
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In other words, while the presence of two parties be-
sides the deciding authority will prinma facie and in the
absence of any other factor inmpose upon the

(1) [1937] 3 AE R 327 (P.C).
93
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authority the duty to act judicially, the absence of two
such parties is not decisive in taking the act of the au-
thority out of the category of quasi-judicial act iif the
authority is nevertheless required by the statute to act
judicially.

M. Seervai relied on two cases, nanely, Rex v. Hendon
Rural District Council (1) and Rex v. London County Counci
(2) as establishing that although the statute itself may not
require an inquiry yet the decision of the authority may be
a quasi-judicial act. In the second case although there were
no express provisions for inquiry in the statute itself, the
rules framed by the Theatre and Music Hall Committee had
nmade el aborate provisions for notice, advertisenent, opposi-

tion and hearing in public and Iliberty to examne and
Cross-examine W tnesses. In the first case notice was
actually given, objections were invited and the parties had
appeared. |In any case, in both the cases, as | have al ready

poi nted out, there was alis between two contending parties
apart fromthe deciding authority and the decision of the
authority affected the rights of the parties and can, there-
fore, be well supported as a quasi-judicial act on the
principle first enunciated.

The question | ‘have now to consider is whether the act
of the Provincial Government under the Bonmbay O dinance
satisfied either of the two tests. In the case before us
there were not two parties so as to nake upalis in the
usual sense. Here the Provincial CGovernnent had been autho-
rised to requisition land for a public purpose and the
respondent’s father whose ‘interests were prejudicially
af fected opposed the requisition. The case, therefore, did
not satisfy the test of a quasi-judicial act based’ on the
presence of two parties apart fromthe Provinciall Govern-
nment. Chagla C. J. obviously felt the difficulty and tried to
get over it by introducing the State-as a party, ~as if,
under the CGovernnent of India Act, 1935, the State was a
legal entity apart fromthe Provincial Governnent. Thi s
introduction of a fiction is wholly unconvincing and cannot
be supported. The O di nance under review
(1) [1933] 2 K. B. 696. (2) [1931] 2 K. B. 215
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did not contenmplate or permt such a fiction.  The bald fact
has to be faced that in this case there was an | absence of
two contending parties apart fromthe Provincial = Governnment
whi ch was the deciding authority. This, as | have said, is,
however, not decisive, for it has yet to be enquired whether
the case satisfied the second test, that is to say, whether
the Odinance required the Provincial Governnent to act
judicially.

Turning now to the provisions of the Ordinance, it _is
contended that it is inplicit in section 3 that the exist-
ence of a public purpose nust be determined judicially. The
argunent may be sumed up thus: The existence of a public
purpose as an objective fact was, under the main body of
section 3, a condition precedent to the exercise of the
power of requisition, just as the non-user of land for any
of the purposes nentioned in the proviso to section 3 or the
vacancy of the prenises under section 4 were conditions
precedent. This condition precedent being an objective fact,
it had of necessity to be determined by the Provincia
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Government in a quasi-judicial manner. The first part of the
argunent wholly overlooks the difference in the |[|anguage
used in the nmain body of section 3 and that wused in the
proviso to that section and that used in section 4 of the
Or di nance. The proviso to section 3 placed certain |ands
outside the anbit of the power conferred on the Provin-
ci al Governnent by the main body of that section. [If the
Pr ovi nci al CGovernment purported to exercise its power of
requisition with respect to land which fell wthin the
proviso on an erroneous belief that it did not, then the
Provincial Governnent overstepped the limts of its powers
and the order of requisition would not bind anybody and
could be chall enged by suit as wholly without jurisdiction

Li kewi se, under section 4 the Provincial Government’'s power
of requisition had been confined inits range to vacant
premises and if the Provincial Governnent purported to
requi sition prem ses as vacant prenises which in fact were
not vacant prem ses then also the Provincial CGover nent
entered the forbidden field and went beyond its power and
its
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deci si on woul d not bi nd anybody and coul d be chal |l enged by a
suit. This would bethe position in the two cases | have

nmentioned, because there was nothing in the proviso to
section 3 or in/section 4 which could suggest that the
guestion of the fulfilnent of the condition precedent,
nanely, the non-user of the land for any of the purposes
mentioned in the proviso to section 3 or the vacancy of the
prem ses under section 4, had in-any manner been left to the
subj ective opinion of the Provincial Governnent. But, as
have already stated, the nain body of section 3, on a cor-
rect construction of it, expressly left the question of the
exi stence of the public purpose along with the question of
the necessity or expediency of requisitioning land to the
subj ective opinion of the Provincial Governnent, and, there-
fore, its decision, if made in good faith, could not be
guestioned at all. The circunstance that the fulfilnment of
the condition precedent laid down in the proviso to section
3 or in section 4 had not been left to the opinion of the
Provincial Government could not affect the question of
construction of the |anguage used in the nmain body of sec-
tion 3 or alter the nature or character of the act under
that section. The first part of the argunent overl ooks this
aspect of the matter. The second part of the ~argunent
proceeds on the assunption that an objective fact can never
be left to the subjective opinion of a specified authority
and nust always be determined judicially. The cases already
referred to in connection with the first head of argunents
clearly show that the question of the existence of a public
purpose or the interests of the State and the like may well
be, and, indeed, often are, left to the subjective- opinion
or satisfaction of the specified authority and in such cases
its decision, in the absence of bad faith, cannot be chal -
| enged in any proceeding. Even if the matter be not left to
its subjective opinion, nevertheless, as already pointed
out, an admnistrative authority has frequently to conme to a
decision inits owm nmind as to the objective facts such as
the existence of a public purpose or the like as a step in
the process of the exercise of its administrative
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powers. That decision, if erroneous, will not bind anybody
and may be questioned in an action. See the observations of
Palles C. B. in The Queen v. Local GCovernment Board(1l).
The nere fact that the existence of a public purpose is

a condition precedent to the exercise of the power of requi-
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sition wll not necessarily nake the decision as to its
existence a quasijudicial act. There is no warrant for
saying that the fulfilnent of the condition precedent to the
exercise of an admnistrative power nust necessarily and
al ways be determined judicially by the authority invested
with the power. The authority decides it for its own pur-
pose and in case of dispute the final decision rests wth
the Court --a circunstance which al so supports the view that
the authority has no duty to decide it judicially. In ny
opi nion, even on the assunption that the question of the
exi stence of a public purpose had not been left to the
subj ective opinion of the Provincial Government, and that
the question had to be determ ned by the Provincial Govern-
nent, there was nothing in section 3 to suggest that such
determ nation had to be made judicially at all. The obser-
vations of Lord Radcliffe in Nakkuda Ali’'s case(2) at p. 887
are also instructive and hel pful on this point.

M. Seervai then draws our attention to sections 10 and
12 of the Odinance on which he strongly relies in support
of his ‘contention. It should be borne in mind that M.
Seervai has not contended that the order for requisition by
itself was a quasi-judicial act. H s contention has been
that this power to nake the order was subject to a condition
precedent, nanely, the existence of a public purpose which
al one had to be established judicially as an objective fact.

It will, therefore, have to be seen whether the sections
relied on have any bearing on the question of the determ na-
tion of the existence in fact of a public purpose. The

sections ran as fol | ows:

"10. Power to obtain information--(1) The Provincia
Government may, with a view to carrying out the purposes of
this Ordinance, by order require any
(1) [1902] L.R 2 Ir. 349. (2) (1950) 54 C.WN. 883
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person to furnish to such authority as may be specified in
the order such information in his possession relating to any
land which is requisitioned or is continued under /requisi-
tion or is intended to be requisitioned or continued / under
requi sition.

Every person required to furnish such information as is
referred to in sub-section (1) shall be deermed to be legally
bound to do so within the neaning of sections 176 and 177 of
the I ndian Penal Code (XLV of 1860).

12. Power to enter and inspect |land.--Wthout preju-
dice to any powers ot herw se conferred by this Odi nance any
of ficer or person enmpowered in this behalf by the Provincia
CGovernment by general or special order may enter and inspect
any | and for the purpose of determ ning whether, and, if so,
in what nmanner, an order under this Odinance should be
nmade in relation to such land or with a view to securing
conpliance with any order made under this Odinnace. "

In considering and construing the above sections it has
to be borne in mnd that a nere provision for an enquiry as
a prelimnary step to coming to a decision will not neces-
sarily make the decision a quasi-judicial act, for the
purpose of the enquiry may only be to enable the deciding
authority to nmke up its mind to do what nay be a purely
administrative act. Take the case of Robinson v. Mnister of
Town and Country Planning (1) to which reference has al ready
been made where the act of the Mnister was held to be an
adm nistrative act. Lord G eene MR said at p. 859

" As an exanple of the difference to be found in the
subject-matter dealt with in different statutes | nay point
out that this case is different froma case where a M nister
is given the duty of hearing an appeal from an order such as
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a closing order made by a local authority. This is not the
case of an appeal. It is the case of an original order to be

nmade by the Mnister as an executive authority who is at
liberty to base his

(1) [1947] 1L A E,R 851
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opi nion on whatever naterial he thinks fit, whether obtained
in the ordinary course of his executive functions or derived
from what is brought out at a public enquiry if there is
one. To say that, in coming’ to his decision, heis in any
sense acting in a quasi-judicial capacity is to m sunder -
st and the nature of the process altogether. I am not
concerned to dispute that the enquiry itself nust be con-
ducted on what may be described as quasi-judicial princi-
ples, but this is quite a different thing fromsaying that
any such principles areapplicable to the doing of the
executive act itself, ice., the nmaking of the order. The
enquiry is only a step in the process which leads to the
result, and there is, in ny opinion, no justification for
sayi ng that the executive decision to nake the order can be
controlled by the Courts by reference to the evidence or
lack of evidence at the inquiry which is here relied on
Such a theory treats the executive act as though it were a
judicial decision (or, if the phrase is preferred,a quasi-
judicial decision) which it nost enphatically is not."

In Franklin v. Mnister of Town and Country Pl anning
(1), to which also reference has already been nmade, Lord
Thankerton at p. 295-296 said:

"I'n rmy opinion, no judicial or quasi-judicial duty was
i nposed on the respondent, and any reference to judicia
duty or bias is irrelevant, in the present case.  The re-
spondent’s duties under section 1 of the Act and Schedule |
thereto are, in nmy opinion, purely administrative, but the
Act prescribes certain nethods of, or steps in, the dis-
charge of that duty. It is obvious that, before naking the
draft order, which nust contain a definite proposal to
designate the area concerned as the site of a newtown, the
respondent nust have nade el aborate inquiry into the matter,
and have consulted any |ocal authorities who appear to him
to be concerned, and, obviously, other departments of the
CGovernment, such as the Mnistry of Health, would naturally
require to be consulted. It would seem accordingly, -that
the respondent was required to satisfy
(1) [1947] 2 AE R '289; [1948] A C 87,
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hinmself that it was a sound schene before he took the seri-
ous step of issuing a draft order. It seems clear also,

that the purpose of inviting objections, and, where they are
not w thdrawn, of having a public inquiry, to be held by
some one other than the respondent, to whom that  person
reports, was for the further information of the respondent,
in order to the final consideration of the soundness of the
schene of the designhation, and it is inmportant to note that

the development of the site, after the order is made, is
primarily the duty of the devel opnment Corporation estab-
lished wunder s. 2 of the Act. | amof opinion that no

judicial duty is laid on the respondent in discharge of
these statutory duties, and that the only question is wheth-
er he has conplied with the statutory directions to appoint
a person to hold the public inquiry, and to consider that
person’s report."

Keepi ng t hese wei ghty observations in view | now
proceed to anal yse the provisions of the two sections.
It will be noticed that the powers given to the Provin-

cial CGovernnent under both the sections are only enabling
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and in ternms are not compul sory. The Court bel ow has con-
strued the word 'may’ as 'nust’ on the hypothesis that a
right inplies a corresponding duty and the Provincial Gov-
ernment is, therefore, under an obligation to exerci se
the power and consequently an enquiry is compul sory. | am
unable to accept this line of reasoning. The authorities
show that in construing a power the Court will read the word
"may’ as 'must’ when the exercise of the power will be in
furtherance of the interest of a third person for securing
whi ch the power was given. Enabling words are al ways poten-
tial and never in thenselves significant of any obligation.
They are read as conpul sory where they are words to effectu-
ate a legal right. See Julius v. Lord Bishop of Oxford(1).
Here the power was given to enabl e the Provincial Governnent
to obtain information to carry out the purposes of the

Or di nance. It was not given for the
(1) (1880) 5 App. cas.214.
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benefit of any other person including the owner of the |and
sought t'o be requisitioned. ~when a power is given to one
person, here the Provincial Governnent, for his own benefit,
couched in enabling words making its exercise optional

there is no principle or authority that I know of which
enabl es the Court to make the exercise of the power conpul -
sory by reading the word 'may’ as 'nust’. Assum ng, however,
that 'may’ in these sections neans 'nust,’ what follows ?
It is true that the information coul'd be -obtained under
section 10 with a view to carrying out the purposes of the
Act but what was the nature of the information that m ght be
gat hered under the section ? It was only information rel at-
ing to the land requisitioned or to be requisitioned that
could be obtained. Information relating to the land would
certainly be useful in enabling the Provincial Government to
consi der the necessity or expedi ency of requisitioning that
I and. Such information would also be wuseful to t he
officer determning the question of compensation. But how
could any information relating to any particular |and have
any bearing on the question of the existence of ‘a public
purpose which was the only nmatter under section 3, ‘which

according to M. Seervai, had to be judicially determn ned by
the Provincial Government ? | fail to perceive any. As 1
have said, information relating to land <certainly had a
bearing on the question whether it was necessary or _expedi-
ent to acquire that particular land which admttedly was a
purely administrative act. Finally, section 10 enabled the
Provincial CGovernnent to require ’'any person” to - furnish
information relating to the land. The Ordinance did not
think fit even to nention the owner or other persons inter-
ested in the land as a specific source of information

Assumi ng that the Provincial Governnment was obliged to nake
any enquiry, the owner of the Iand had no special ‘right to
be consulted apart fromthe general right of "any person.”
No provision was made for giving notice of the intended
requisition by special notice or by advertisement or for
enabling any aggrieved person to |odge any objection -and

nobody
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was designated as authority on whomwas cast any duty to
hear the objections. Further, it will be noticed that under

the section the information was to be furnished to such
authority as mght be specified, which neans that the infor-
mation was not to be communicated to the Provincial Gov-
ernment direct. Therefore, the infornmation was nothing nore
than the information obtained for the Mnister by sonmebody
appoi nted by himto hold a public enquiry under the statutes
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whi ch were considered in Robinson v. Mnister of Town and
Country Planning C) and Franklin v. Mnister of Town and
Country Planning (2). The circumstance that by sub-section
(2) of that section a |legal obligation, on pain of crimina
penalty, was inposed on persons to furnish information, so
strongly relied on by M. Seervai, appears to ne to have no
bearing on the character or scope of the inquiry envisaged
by sub-section (1). The provisions of section 12 also
carried the matter no further. This section was also an
enabling section. The inspection was in ternms for the
purpose of determ ning whether, and, if so, in what nanner
an order should be made. It can have no possible bearing on
the question of the existence of a public purpose which is
an i ndependent question having no necessary relation to any
particular land. Further, presumably, a nunber of prenises
m ght have to be requisitioned and, if the contention of the
respondent were correct, there would have to be as nany
quasi -judicial determ nations of the existence of the sane
public purpose as there m ght be the nunber of houses to be
acquired--a proposition inpracticable and absurd on the face
of it. Finally, conpare the provisions of sections 10 and
12 with those of section 6. The determ nation of the ques-
tion of conpensation and the apportionment thereof were
certainly judicial ~or -quasijudicial acts. There was a
provision for appeal also. Section 16 provided for naking
rules for holding the inquiry under sub-sections (1) and (3)
of section 6. The circunstance that the O dinance provided
for judicial or quasi-judicial inquiry for the purposes of
section 6

(1) [1947] 1 A E R 851, (2) [1948] A.C. 87.
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but was silent as regards section 3 cannot be overl ooked.

In ny judgnment, the O dinance did not require the Pro-
vincial Governnment to act judicially at all in the matter of
maki ng a requisition order under section 3. The provisions
for obtaining information and for getting inspection under
sections 10 and 12 respectively cannot be read as provisions
for a judicial or quasijudicial inquiry, nor was’ such so
called inquiry obligatory at all. Those sections served and
were intended to serve the purpose of obtaining information
whi ch woul d enabl e the Provincial Governnent to exercise its
adm nistrative, i.e., executive function of making an order
for requisition. The conclusions | have arrived at are (i)
that on a true construction of section 3 of the Odinance
the determination of the existence of a public pur pose
and the necessity or expediency for requisitioning any
particul ar land for that purpose was a purely admnistra-
tive act, for the entire conmposite matter was left to the
opinion of the Provincial Governnent, and its decision
if made in good faith, could not be questioned; (ii) /that,
apart fromthe question of construction and assuming that
the matter had not been left to its opinion, the determ -
nation of the existence of a public purpose or the
necessity or expediency for making the order could not  be
regarded as a quasi-judicial act, because (a)there was  no
lis inthe sense of dispute between t wo contesting
parties to be decided by the Provincial CGovernnment; and (b)
the Provincial CGovernnent was not required by the O dinance
to hold any judicial inquiry or to act judicially and that
the determnation of the existence of a public purpose was
only a step in the process of the exercise of the admnis-
trative power and, if erroneous the decision could at best
be challenged by an action, but a certiorari would be a
wholly inappropriate renedy. The second head of argunent
nmust therefore, be rejected.
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There is the |ast head of argunment which requires con-
sideration before | conclude. The argunent is that
736
the existence of a public purpose was a condition precedent
to the exercise of the power and, therefore, the fulfilnment
of the condition precedent had to be determined judicially
by the Provincial Government as an objective fact but the
provincial Governnent could not, by wongly deciding the
prelimnary point, assume jurisdiction to exercise the
power .

In Bunbury v. Fuller (1) Coleridge J. laid down:

"Now it 1is a general rule, that no Court of Iimted
jurisdiction can give itself jurisdiction by a wong deci-
sion on a point collateral to the nerits of the case upon
which the limt to its jurisdiction depends and however its
deci sions may be final on all particulars naking up together
that subject matter which, if true, is withinits jurisdic-
tion, ~and however necessary in nany cases it may be for it
to nake a prelimnary inquiry whether some collateral matter
be or be not within the limts, yet upon these prelimnary
guestions, its decision nust always be open to enquiry in
the superior Court."

Thi s was cited by Blackburn J. in Pease v. Chaytor
(2). The same principle was also laid down by the Privy
Council in Colonial Bank of Australia v. Wllan (3). The
principle is quite plain but as Lord Esher M R pointed out
in Reg. v. Conmm ssioner of Income-tax (4) "its application
is often msleading." The | earned Master of the Rolls clas-
sified the cases in two categories thus:

"When an inferior Court or tribunal or body, which has
to exercise the power of deciding facts, is first estab-
lished by Act of Parlianent, the |egislature has to consider
what powers it will give that tribupal or body. It may in
effect say that, if a certain state of facts exists and is
shown to such tribunal or body before it proceeds to do
certain things it shall have jurisdiction to do such things
but not otherwise. There it Jis/not for them conclusively
to decide whether that state of facts exists

(1) 9 Ex. 111 at p- 140. (3) [1874] L.R 5 P.C 417.
(2) 3 B. &S 620. (4) (1888) 21 QB.D. 313
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and, if they exercise the jurisdiction without its exist-
ence, what they do nay be questioned, and it will be held

that they have acted without jurisdiction. But there is
anot her state of things which nay exist. The |egislature my
entrust the tribunal or body with a jurisdiction which
includes the jurisdiction to determ ne whether the prelin-
nary state of facts exists, as well as the jurisdiction, on

finding t hat it does exist, to proceed further ~or do
sonet hi ng nore. When the | egislature are establishing such
a tribunal or body wth limted jurisdiction, t hey

also have to consider whatever jurisdiction they give
them whether there shall be any appeal from their  deci-
sions, for otherwise there will be none. 1In the second of
the two cases | have nmentioned it is erroneous application
of the formula to say that the tribunal cannot give them
selves jurisdiction by wongly deciding certain facts to
exi st, because the legislature gave them jurisdiction to
determine all the facts, including the existence of the
prelimnary facts on which the further exercise of their
jurisdiction depends; and if they were given jurisdiction so
to decide, wthout any appeal being given, there is no
appeal from such exercise of their jurisdiction."

M. Seervai contends that the present case falls wthin
the first class of cases and strongly relies on Rex v.
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certiorari lies to correct the error of the Provincia

Covernment. There are two answers to this argunent. In the
first place, it is not disputed that the formation of opin-
ion as to the necessity or expedi ency of requisitioning any
land is a purely subjective matter and that the order of
requisition founded on that opinionis an admnistrative
act . What is contended is that the existence of a public
purpose nmust be judicially deternined by the Provincia
CGovernment before it could proceed to exercise its adninis-
trative powers. In short qua that issue only the Provincia
CGover nient was to act judicially. The consequence of
this argunent is that the decision of the Provincial Govern-
ment on this i ssue was not a decision

[1906] 2 K. B. 501. (2) [1908] 1 K. B. 365
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on a collateral matter but a decision on the issue itself
whi ch, ~according to the argunent, had been left within the
jurisdiction of the provincial Governnent to decide. It
must, therefore, follow that the case fell within the second
class of cases nentioned by Lord Esher MR The fact that
there is no right of appeal fromthis decision, although the
Or di nance provi ded for an appeal under section 6, is also
significant. Bef ore coming to the decision on this issue
the Governnent had sent an Inspector to gather infornmation
under section 10 and the Respondent’s father, the origina
applicant, furnished all necessary information and produced
the original Deed of Assignnent on which he  founded his
title and gave a witten statement. The requirenments of the
Statute had been conplied with and the petitioner had his
say. The decision of the Provincial Governnent. that a
public purpose existed given in such circunstances ' becane,
in the absence of bad faith, binding and, in the absence of
any right of appeal, was concl usive, however erroneous the
deci sion might have been. The second answer to M. Seer-
vai's contention is that, assum ng that the case fel
within the first class of cases and the erroneous /decision
could be corrected, it might have been corrected by an
action but certainly not by certiorari. The two cases relied
on by M. Seervai, when properly understood, can have no
application to the facts of the case before us. In Rex v.
Whodhouse (1) the Court of Appeal accepted the position-that
the licensing Justices in granting or refusing to grant the
licence had to performa quasi-judicial act, for they had to
decide the matter as between two contendi ng parties, nanely,
the applicant for [Iicence and the persons opposing the
grant. There the Justices granted a provisional |licence and
referred the matter to Quarter Sessions. Three points were
taken, nanely, (i) that the Justices did not apply their
mnd to the issue and failed to decide the matter judicially
but nade the order in pursuance of a pre-existing “agreenent
between them and the Corporation, (ii) that the Justices
were biased and (iii) that

(1) [1906] 2 K.B. 501.
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the power of the Justices being limted to granting |licen
ces to persons who had sonme specified qualifications, they
could not, by wongly deciding that the applicants had
the necessary qualifications, assune jurisdiction to do the
quasi -judicial act of granting the Iicence. This decision
of the Court of Appeal was reversed by the House of Lords in
Lord Mayor etc. of Leeds v. Ryder (1) on the ground that the
Justices had to act according to their own discretion and
that they were not guilty of any bad faith in doing what
they did. The point to note, however, is that the decision
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of the Court of Appeal proceeded on the footing that the
Justices were a quasi-judicial body and that by wongly
deciding a prelimnary fact they assuned to discharge their
quasi -judicial function of granting the licence and it was
the quasi-judicial act of granting the licence that was
brought up and quashed by certiorari. The case of Rex .
Br adf or d( 2) al so pr oceeded on the footing that in
granting the licence to the District Council to take away
stones etc. the Justices were exercising a quasi-judicia
function and they assuned jurisdiction to exercise that
quasi -judicial function by wongly deciding the collatera

fact that the land in question was not a park. The same
remarks apply to Rex (Greenaway) v. Justices of Armagh
(3). Al these cases in the appeal Court were cases where

a quasijudicial body purported to assume jurisdiction to
di scharge its quasi-judicial function by an erroneous deci-
sion of a collateral fact and, therefore, certiorari was
gr ant ed to correct the error of jurisdiction by quashing
the order itself which was a quasi-judicial act. In the
case now before us the Provincial Government was function-
ing as an adninistrative body doing-an admnistrative act,
nanely, forming its opinion as to the necessity or expedi en-
cy of requisitioning l'and and nmaking an order of requisition
based on that opinion. If the existence of a public purpose
was a collateral fact, then at best it was a case of an
(1) [1907] A.C 420. (2) [1908] 1 K.B. 365. (3) {1934]
2, Ir. R b55.
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admi ni strative body ‘assuming jurisdiction to perform its
adm ni strative powers by erroneously deciding the collatera
fact as to the existence of a public purpose. In such cir-
cunstances the two cases relied on by M. Seervai can have
no possible application. Assuming that ~this case fel
within the first class nmentioned by Lord Esher MR this
erroneous assunption of jurisdiction to do an adm nistrative
act mght have been corrected by an action but certiorari
cannot possibly be the appropriate renedy. It /is said
that in deciding the collateral fact the Provincial Govern-
nment was acting judicially and,  therefore, ~certiorar
m ght go. The argunent will take the respondents nowhere,
for, assum ng that the decision on the question of existence
of a public purpose was a quasi-judicial act, that decision
at the nost, might be quashed but the admnistrative act,
nanely, the formation of opinion and the order based thereon
woul d remai n unaffected, for certiorari would not affect it.
The passage | have quoted fromthe judgnent of Lord G eene
MR in Robinson v. Mnister of Town and Country Pl anni ng,
clearly establishes that although the prelimnary enquiry
had to be done in a quasijudicial manner, that fact = could
not alter the nature or character of the ultimate ~adminis-
trative act. That administrative act would remain an_ adm n-
istrative act and could not be touched by certiorari. The
third head of argunents advanced on behal f of the respond-
ents must, therefore, also fail

In ny judgrment the first of the two points raised by the
| earned Attorney-General on behalf of the appellant nust
prevail for reasons stated above. This is sufficient to
di spose of this appeal and the second point, namely, whether
a wit of this nature can |lie against the Provincial Govern-
ment, does not arise. In viewof the fact that the GCovern-
ment of India Act, 1935, has been repealed and the provi-
sions of our Constitution on this point are different from
those of the Governnment of India Act, the question has also
becone academi c for future purposes and | express no opinion
on it.
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I, therefore, agree with nmy Lord the Chief Justice that
this appeal should be allowed and the judgnments and orders
of the Courts below should be set aside and the petition
shoul d stand dism ssed. | also agree to the order for costs
made by ny Lord the Chief Justice.
Appeal all owed.
Agent for the appellant: Ranjit Singh Narul a.
Agent for the respondents Nos. 1 (a) and 1 (b)
Raj i nder Nar ai n.




