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ACT:

Constitution of /1ndia, 1950:

Articles 215, 225 and 226-Admiralty jurisdiction of Hi gh
Courts-Clainms against foreign vessel-Cargo going out of
I ndi a- Action in rem | nherent jurisdiction-Wether extends to
claim relating i nward and outward cargo-Wether extends to
such foreign vessel ‘and the arrest thereof.

Article 372:

Recomendat i ons of Law  Conmi ssi on relating to
conprehensive Law on courts of admralty-No subsequent
| egi sl ati on passed-Continue to be governed by |egislations
enacted for colonies by British Parlianent-Ugent need for
| egi sl ative action-Stressed.

Andhra State Act, 1953:

Section 30,52-Admiralty jurisdiction of the H gh Court-
Concept and conti nuance of - Whet her t he adnmralty
jurisdiction extends to a foreign vessel in respect of claim
relating to carriage of goods fromlndian port to foreign
port.

Mer chant Shi ppi ng Act, 1958:

Section 3(15), 443 and 444-Detention of foreign vessel-
‘ Damage’ - What i s-Wet her confined to physical damage or wide
enough to include all maritine clainms.

Admiralty Court Act, 1861:

Admiralty jurisdiction-Applicability in India-Powers of
admralty courts-Wether frozen as on the date of. the
passi ng of the Act-Subsequent changes in | aw Ef fect of - Need
for updating and enacting new | egislation keeping in view
the rights of citizens of Indian Sovereign Republic.

1004

Words & Phrases:

‘Damage’ occurring in Section 443 of the Merchant
Shi ppi ng Act, 1958- Meani ng of.

HEADNOTE
The appellant vessel, which was lying in the port of
Mar magao, |left the port without issuing bills of lading or

ot her docunents required by the Respondent conpany for the
goods shipped by it. On reaching the port of destination

despite the direction of the respondent conpany not to
deliver the goods by reason of the buyer’'s failure to pay
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the agreed price, the appellants handed over the goods to
the consignee. Since the appellants acted in breach of duty
thereby conmitting conversion of the goods entrusted to
t hem the respondent instituted a suit agai nst t he
appel l ants invoking the admralty jurisdiction of the Andhra
Pradesh High Court by nmeans of an action in rem The vesse

was arrested when it entered the port of Vishakapatnam and
| ater released on the owner’s furnishing security by way of
Bank guar ant ee.

In the proceedi ngs before the H gh Court, the appellant
raised a prelimnary objection as to jurisdiction stating
that the suit against a foreign ship owned by a foreign
conpany not having a place of residence or business in
India, could not proceed on the admralty side of the High
Court by an action in remin respect of a cause of action by
reason of a tort or a breach of obligation arising from the
carriage of goods froman Indian port to a foreign port.
This objection was overruled by a Single Judge of the High
court and |l ater confirned by a Division Bench, against which
the present appeal has been preferred.

Finally the suit was decreed by a Single Judge and the
appeal therefromis the subject matter of the other matt er
before this Court, viz., the Transfer Petition

On behalf of the appellants it was contended that the
power of the High Court on the admiralty side was confined
to the provisions of the Admralty Court “Act, 1861 nmde
applicable to India by the Colonial Courts of Admralty Act,
1890 read with the Colonial Courts of Admiralty (India) Act,
1891 decl ari ng certain Courts of unlimted civi
jurisdiction as Colonial Courts of Admiralty, but it
remai ned frozen as on the date of Admralty Court Act, 1861
that the w de powers assuned by the British Courts under the
subsequent statutes of that country did not enlarge the
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admiralty jurisdiction of the H gh Court in India; that
section 6 of the Admralty Court Act, 1861, the only
provision relating to cargo, confined itself to inward cargo
only, and therefore the case did not fall under the anbit of

section 6 of the Act; and that the arrest of the vessel in
pur ported exercise of admiralty jurisdiction in rem
concerning a claimrelating to outward cargo, was null and
voi d.

On behal f of the respondents it was contended that every
person has a right to approach the Court of the land for
appropriate renedy in respect of clains against a foreign
ship and its owner, and to deny himthat right and to conpel
him to pursue remedy in a foreign country according to an
unfam liar system of law and practice in  strange and
uncertain conditions and consequently i ncurring hi gh
expenses with all the uncertainties of such a pursuit, was
unjust and uncalled for; that all major systens of law the
wor |l d over recogni se the conpetence of the coastal State to
assune jurisdiction over a foreign ship entering its
waters in respect of certain well recognised clains,
irrespective of where the cause of action arose or where the
def endant has his place of residence or business; that the
reason for such wide jurisdiction being the non-availability
of the foreign owner within the |local jurisdiction, and the
stay of the foreign ship in the waters of the coastal State
being necessarily brief, jurisdiction over the ship has to
be exercised by its arrest and detention by neans of an
action inrem that the H gh Court being a court of record
with wunlimted jurisdiction, it was never intended by the
British Parlianent that the admiralty power conferred on
certain Hi gh Courts should remain frozen as on the date of
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the passing of the Admralty Court Act, 1861 and that the
subsequent changes in the law of Great Britain should not
widen the jurisdiction of the Indian H gh Courts; and that
the col onial statutes should not be so construed as to stand
in the way of the Indian H gh Courts exercising unlinted
jurisdiction except where the jurisdiction is barred
expressly or by necessary inplication

Di sm ssing the appeal and returning the Transferred Case
to the High Court, this Court,

HELD : (By the court)

The High Court of Andhra Pradesh undoubtedly possesses
jurisdiction over clains relating to inward and outward
cargo. Therefore the Hi gh Court rightly assunmed jurisdiction
by the arrest of the appellant vesse
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while it was lying in the port of Vishakhapatnam

(Per Thommen, J) :

1. The Andhra Pradesh Hi gh Court is the successor to the
Madras Hi gh Court in respect of the territories transferred
from Madras and-included inthe State of Andhra which was
formed by the Andhra State Act, 1953. In the port of
Vi shakhapat nam the Andhra Pradesh H gh Court has thus the
same jurisdiction as was vested in the Madras Hi gh Court
prior to the transfer of that territory. [1021D;, 1022A]

2.1. The fact that the H gh Court continues to enjoy
the same jurisdiction as it had inmmediately before the
comencenment of the Constitution, as statedin Article 225
of the Constitution does not nean that a matter which is
covered by the Adm ralty Court Act, 1861 cannot be ot herw se
dealt with by the Hgh Court, subject to its own Rules, in
exercise of its manifold jurisdiction, which unless barred,
is unlimted. To the extent not barred expressly or by
necessary inplication, the judicial  sovereignty ‘of this
country is manifested in the jurisdiction vested in the H gh
Courts as superior courts. [1024E, F].

2.2. It is true that the Col onial statutes continue to
remain in force by reason of Article 372 of the Constitution
of India, but that does not stultify the growmth of law or
blinker its vision or fetter its arns. Legislation has
al ways marched behind time, but it is the duty of the Court
to expound and fashion the law for the present” and the
future to nmeet the ends of justice. [1026B, (]

Kamal akar Mahadev Bhagat v. Scindia Steam Navi gation Co.
Ltd., AIR 1961 Bonbay 186; Ms. Sahida Ismail v. Petko R
Sal vejkov & Ors., AR 1973 Bonbay 18; Jayaswal Shipping
Conpany Vv. S.S. Leelavati, AIR 1954 Calcutta 415; Rungta
Sons Pvt. Ltd. & Anr. v. S.S. Edison Mariner & Anr., 1961 -
62 (66) Calcutta Wekly Notes 1983; Snt. Reena Padhi v.
Jagdhir, AIR 1982 Oissa 57; National Co. Ltd. v. /Asia
Mariner, 72 CAN 635, overrul ed.

3. What the Colonial Courts of Admiralty Act, “1890 did
was not to incorporate any particular English Statute into
I ndi an law for the purpose of conferrring admralty
jurisdiction, but to assimlate the conpetent Courts in
India to the position of the English Hgh Court in the
exerci se
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of admiralty jurisdiction. It would, therefore, appear that
any expansion of Admiralty jurisdiction of the Hi gh Court
in English was intended |ikewi se to expand the jurisdiction
of the Colonial Courts of Admralty. This should have been
regarded as the position with respect to a Col onial Court of
unlimted jurisdiction. [1027H 1028A, B]

The Yuri Maru v. The Wdron, [1927] AC 906, referred to.

4. 1t was because of the unlimted civil jurisdiction
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that was already vested in the High Courts that they were
declared to be Colonial Courts of Adnmiralty having the sane
jurisdiction in extent and quality as was vested in the High
Court of England by virtue of any statute or custom The
Hi gh Courts were declared to be conpetent to regulate their
procedure and practice in exercise of admralty jurisdiction
in accordance with the Rules made in that behalf. There s,
therefore, neither reason nor logic in inposing a fetter on
the jurisdiction of these High Courts by limting it to the
provisions of an inperial statute of 1861 and freezing any
further growh of jurisdiction. This is all the nore true
because the Admralty Court Act, 1861 was in substance
repealed in England a long tinme ago. [1029F-H

Hal sbury’s Laws of England, 4the Ed. Vol. 1(1), para
307; Halsbury's Statutes of England, Vol. 1, para 9,
referred to.

5. The wide jurisdiction vested in the English Courts is
derived fromancient principles of Maritinme Law devel oped by
custom and practice as well as from subsequent statutes nmany
of which ~have been incorporated in the provisions of
I nternational —Conventions~ unifying the laws practised in
several maritine countries. [1032E-F]

The Ceetano and- Maria, (1862) 7 PD, The Gas Float
VWhitton, N. 2 (1896), referred to.

A History of/ English Law, Vol.1,5 and 8; Rescoe's
Admiralty Practice, 5the Ed.; Marsden : Select Pleas of the

Court of Admiralty, Vol.l & Il; Law and Custom of the Sea,
Vol.I and II; Benedict on admralty, 6th Ed. (1940) Vol.lI
Glnmore and Black, Law of Admiralty, (1957); A Hstory of
English Law, WS. Holdsworth, Vol. I, pp. 558-59, referred
to.

6. The provision contained in section 6 of the Adniralty
Court Act, 1861 limiting the jurisdictionof the Admiralty
Court to clainms respecting i nward cargo was di scarded by the
Adm ni stration of Justice Act, 1920
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which extended the jurisdiction/of the Hgh Court to (a)
any claimarising out of an agreenent relating to the use or
hire of a ship; (b) any claimrelating to the carriage of
goods in any ship, and (c) any claimin tort in respect of
goods <carried in any ship. The Act thus applied to both
i nward and outward cargoes. [1034B, C]

7. The vital significance and the distinguishing feature
of an admiralty action in remis that this jurisdiction can
be assuned by the coastal authorities in ~respect of any
maritime claimby arrest of the ship, irrespective  of the
nationality of the ship or that of its owners;, or-the place
of business or domcile or residence of its owners or. the
place where the cause of action arose wholly or. in - part.
[ 1038E- F]

The Fehmarn, (1958) | Al E.R 333, referred to.

Hal sbury, op. <cit. 4th Ed. Vol. 1(1) para 309; D.C
Jackson, Enforcement of Maritine Caims, (1985); G| nmore and
Bl ack, The Law of Admralty, p. 1; The Law of Anmerican
Admralty, 6th Ed. Vol. | p.3; Rescoe’s Admralty Practice,
5th Ed. p.29, referred to.

8. It is within the conpetence of the appropriate Indian
Courts to deal, in accordance with the general principles of
maritime |law and the applicable provisions of statutory | aw,
with all persons and things found within their jurisdiction.
The power of the court is plenary and unlimted unless it is
expressly or by necessary inplication curtailed. Al
remedi es which are available to the courts to admnister
justice are available to a clainmant against a foreign ship
and its owner found within the jurisdiction of the concerned
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High Court. This power of the court to render justice nust
necessarily include the power to nake interlocutory orders
for arrest and attachnent before judgnent. [1046B- D]

The Bold Buccleaugh, [1851] 7 Myo. PC 267; The Jade,
[1976] | All. E.R 921, 923; Currie v. M Knight, [1897] AC
97; Bardot & Anr. v. The Anerican Ship or Vessel Augusta,
1873 (x) Bonbay Hi gh Court Reports, 110, referred to.

Enforcenent of Maritinme Cains, 1985 p. 9; Halsbury's
Laws of England, 4th Ed. Vol.l p. 375; Halsbury’'s Laws of
Engl and, Vol .1, para 307; referred to.

9. The Hgh Court in lIndia are superior courts of
record. They have
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original and appellate jurisdiction. They have i nherent and
pl enary powers. Unless expressly or inpliedly barred, and
subject to the appellate or discretionary jurisdiction of
this Court, the H gh Courts have wunlimted jurisdiction,
including the jurisdiction to determne their own powers.
[ 1046D E]

Naresh Shridhar Mrajkar & Ors. v. State of Maharashtra
JUDGVENT:

Raja Soap Factory and Ors.  v. S.P. Shantharaj and Os.,
[1965] 2 SCR 800, distinguished.

Hal sbury’s Laws of England, 4th Ed. Vol.10, para 713,
referred to.

10. In the instant case, the Andhra Pradesh H gh Court,
as a successor to the Madras High Court, is vested with al
the appellate and original jurisdiction, including adnmiralty
jurisdiction to order the arrest and detention of a ship
[ 1047A- B]

11. In equating the admralty jurisdiction of the Indian
High Court to that of the English H gh Court, the Colonia
Court of Admiralty Act, 1890 significantly refers to the
admiralty jurisdiction of the H gh Courtin England ‘ whether
exi sting by virtue of any statute or otherwise’. This is an
enabling statute, and not a statute-of limtation of power.
It aids, and does not fetter, the growmh of jurisdiction
There is no reason why the words  ‘statute or otherw se
should be so construed as to exclude the various sources
fromwhich the admralty jurisdiction in England devel oped.
Apart fromstatutes, the powers of that Court were derived
from custom and practice and the principles devel oped by
common | aw and equity as well as by the generally recognised
principles of civil |aw devel oped and practised in Europe.
There is no reason why those principles should al so not be
drawn wupon to enrich and strengthen the jurisprudence of
this country, even if the jurisdiction of our courts were to
be, by conpul sions of history, considered to be curtailed
and dovetailed to the colonial past - a proposition which is
neither correct nor consistent wth our status as a
sovereign republic. It is time to take a fresh look at the
ol d precedents. [1047D-H, 1048A]

Del hi  Judicial Service Association, Tis Hazari Court,
Delhi v. State of Gujarat & O's. JT 1991 (3) SC 617;  S.P
Gupta v. Union of India, [1982] 2 SCR 365, relied on
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12. It is well recognised in iternational law that a
nmer chant ship, though generally governed by the laws of the
flag State, subjects itself to the jurisdiction of a foreign
State as it enters its waters. The CGeneva Convention on the
Territorial Sea and the Contiguous Zone, 1958 and the Law of
the Sea Convention, 1982 affirmthat the sovereignty of a
State extends over its internal and territorial waters.
[ 1048D]

The Schooner Exchange v.M Faddon & Ors., [1812] 11 U.S.
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(7 Cranch) 114, 143, referred to.

Nagendra Singh, International Maritine Law Conventions,
British Shipping Laws; Benedict, The Law of Aneri can
Admiralty, 6th Ed. pp. 121 & 122, referred to.

13. Coastal States are entitled to assume jurisdiction
in respect of maritinme clainms against foreign merchant ships
lying in their waters. These ships are liable to be arrested
and detained for the enforcenent of nmaritime clainms. The
courts of the country in which a foreign ship has been
arrested may deternine the cases according to nerits,
provi ded they are enpowered to do so by the domestic |aw of
the country or in any of the cases recognised by the
I nternational Convention relating to the Arrest of Seagoing
Ships, Brussels, 1952. The maritine clains in respect of
which the power of arrest is recognised in law include
clains relating to damage caused by any ship either in
collision or otherwi se; clains relating to carriage of goods
in any ship whether by charterparty or otherw se, |oss of
or damage to goods-etc. These principles of Internationa
law, as ' generally recognised by nations, |eave no doubt
that, subject to the |ocal laws regulating the conpetence of
courts, all foreign ships lying within the waters of a
State, including waters in ports, harbours, roadsteads and
the territorial wat ers, subject thensel ves to the
jurisdiction of the local authorities in respect of nmaritine
clai ns and they are liable to be  arrested for t he
enforcenent of such clainms. [1049C F]

14. In the absence of any statutein India conmparable to
the English statutes on admralty jurisdiction, there is no
reason why the words ‘damage caused by a ship’ appearing in
section 443 of the Merchant Shipping Act, 1958 should be so
narromy construed as to limt themto physical damage and
excl ude any other danmge arising by reason of the operation
of the vessel in connection with the carriage of goods. The
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expression is wide enough to include all maritime questions
or clains. If goods or other property are |ost or /damaged,
whet her by physical contact or otherwise, by reason of
unaut hori sed acts or negligent conduct on the part of the
shi powner or his agents or servants, wherever the cause of
action has arisen, or wherever the ship is registered, _or
wher ever the owner has his residence or domcile or place of
busi ness, such a ship, at the request of the “person
aggrieved, is liable to be detai ned when found within Indian
jurisdiction by recourse to sections 443 and 444 of the
Mer chant Shi pping Act, 1958 read with the appropriate rules
of practice and procedure of the H gh Court. These
procedural provisions are but tools for enforcenent of
substantive rights which are rooted in general principles of
| aw, apart fromstatutes, and for the enforcenment of which a
party aggrieved has a right to invoke the i nher ent
jurisdiction of a superior court. [1054G 1055A-D

Victoria, 1887 12 PD 105; The Vera Cruz, (1884) 9 PD 96;
Currie v. MKnight, (1897) AC 97; The Jade, (1976) 1 All.
E.R 920, referred to.

Hal sbury’s Laws of England, 4th Ed. Vol.I(1), para 319
N. 12, referred to.

15. The Merchant Shipping Act enpowers the concerned Hi gh
Court to arrest a ship in respect of a substantive right. A
right conferred by the Indian Carriage of Goods by Sea Act,
1925 in respect of outward cargo is one of those rights
whi ch can be enforced by arrest and detention of the foreign
ship in order to found jurisdiction over the vessel and its
owners, just as it can be done in respect of inward cargo by
reason of the substantive rights conferred by the Admiralty
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Court Act, 1861 read with the Colonial Courts of Admiralty
Act, 1890, and other rules of law. The sane principle nust
hol d good for carriage under a charterparty. These and ot her
| aws, such as the law of contract, tort, crine, nortgage,
mari ne insurance, customs, port operations, etc. and the

Cvil and Crimnal Procedure Codes as well as the relevant
rules of court regulating procedure and practice together
constitute the body of substantive and procedural |aws

governing clains relating to inward and outward cargo, and
such claims are enforceable against foreign ships by
recour se to arrest and detention when f ound wi t hin
jurisdiction. Viewed in this light, and by this reasoning,
the Andhra Pradesh High Court, as a successor to the Madras
Hi gh Court, does not lack admiralty jurisdiction in respect
of clains to outward cargo. [1056A- D

1012

16. The jurisdictional questions concerning arrest of
foreign ships enforcement of clains against the shipowner
as a transporter of goods, which in England are regul ated by
the Supreme Court Act, 1981, arein nany respects |left
unregul ated by Indian | egislation. Wile the provisions of
various international conventions concerning arrest of
ships, civil and penal jurisdiction in matters of colli sion,
maritime |iens and nortgages etc. have  been incorporated
into the municipal 'laws of many maritinme States, India, |ags
behind themin adopting these unified rules. By reason of
this void, doubts about jurisdiction often arise, as in the
present case, when substantive rights, such as t hose
recogni sed by the Carriage of CGoods by Sea Act, are sought
to be enforced. The renedy lies, apart from enlightened
judicial construction, —in pronpt legislative action to
codify and clarify the admralty |aws of this country. This
requires thorough research and investigation by a team of
experts in admiralty |law, conparative law, and public and
private international law. Any attenpt to codify without
such investigation is bound to be futile. [1056H, 1057A-C

17. The judicial power of this country, which is an
aspect of national sovereignty, is vested in the people and
is articulated in the provisions of the Constitution and the
laws and is exercised by courts enpowered to exercise it. It
is absurd to confine that power to the provisions  of
i mperial statutes of a bygone age. Access to court which is
an inportant right vested in every citizen inplies the
exi stence of the power of the Court to render justice
according to law. Were statute is silent and judicia
i ntervention is required, Courts strive to redress
gri evances according to what is perceived to be principles
of justice, equity and good conscience. [1058E, F]

S.P. Qupta v. Union of India, [1982] 2 SCR 365, relied
on.

The Schooner Exchange v. M Faddon & Ors., U. S.- Suprene
Court Reports, Cranch 5-9 P. 114, referred to.

18. Al persons and things within the waters of a State
fall wthinits jurisdiction unless specifically curtailed
or regulated by rules of international |aw. The power to
arrest a foreign vessel, while the waters of a coasta
State, in respect of a naritime claim wherever arising, 1is
a denonstrable manifestation and an essential attribute of
territorial sovereignty. This power is recognised by severa
i nternational conventions. These conventions contain the
unified rules of law drawn fromdifferent 1|egal systens.
Al t hough many of these conventions have yet to
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be ratified by India, they enbody principles of | aw
recognised by the generally of maritine States, and can
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therefore be regarded as part of our comon |aw. A
speci al i sed body of |legal and technical experts can

facilitate adoption
national |egislation
attention is paid

of internationally wunified rules by
. It is appropriate that sufficient

to this aspect of the matter by the

concerned authorities.

Per haps the Law Conmi ssion of India,

endowed as it ought to be with sufficient authority, status
and independence as is the position in England, can render
val uable help in this regard. [1059D H;, 1060A]

19. The jurisdiction of the High Court is governed by
the Constitution and the | aws, and the continuance in force
of the existing laws is not a fetter but an additiona
source of power. Access to court for redressal of grievance
being an inportant right of every person, it is essentia

that the jurisdiction of the court

i s construed harnoni ously

and consistently with'its vita

function in that respect, so

that absence of |egislation will not jeopardise that right.
[ 1060C, D

20. Once a foreign ship is arrested in Indian waters by
an order. _of the H gh Court, in exercise of the admralty
jurisdiction vested in it by statute, or inherent in it as a
court of record, in respect of any maritinme claim against
its owner, wherever the cause of action nmay have arisen, and
whether or not the ship is subsequently released by the
owner furnishing security, proceedi ngs nmust conti nue agai nst
the owner as in any other suit. [1060G H|

21. Al foreign ships entering Indian waters are
presuned to know that they fall within the jurisdiction of
this country during their stay here. It cannot be said that
no Hgh Court in India was invested wth admralty
jurisdiction to order the arrest of the vessel in respect of
a cause of action relating to outward cargo because " section
6 of the Admiralty Court Act, 1861 (read with the Colonia
Courts of Admiralty Act, 1890) conferring admiralty
jurisdiction on Indian H gh Courts confined it to ‘clains
for damage to cargo inmported' . Inthe instant case, the
appel l ant-vessel was |lying inthe port of Vishakhapatnam
when she was arrested in respect of a cause of action
relating to cargo. The H gh Court, therefore, rightly
assuned jurisdiction by the arrest of the vessel while it
was |lying in the port of Vishakhapatnam as the High Court
possesses jurisdiction over clainms relating to inward  and
outward cargo. [1061B-E]
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(PER SAHAI . J. CONCURRI NG) ;

1.1. The Law of admiralty progressed gradually from
ordinary courts, to courts of Admralty and ultimately to
Hi gh Court commencing in commrercial expedience, equity. and
justice and ending with statutory enactnents covering entire
field fromcollision on ships to cargo even. Al this was
exi sting when the 1890 Act was enacted. But the statutes of
1840 and 1861 were not exhaustive and English courts | could
take cognizance for various wongs either in tort or
contract. Therefore when colonial courts were conferred
jurisdiction it was not restricted or confined to statutes,
as the power was being conferred on H gh Courts which were,
then and even now, not only courts of wunlinmted civi

jurisdiction but hi gher courts possessed of every
jurisdiction which was not expressly or inpliedly conferred
on other courts. The word ‘otherwise’ literally neans in a

different way. Effect

of its use in the 1890 Act in |law, was

to confer not only statutory jurisdiction possessed of by

English courts but
was capable of Dbe

all that which was being exercised or
ng exercised either wunder custom and

practice or for sake of equity and justice. The deliberate
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expansi on of power and jurisdiction after existence of two
statutes for nearly thirty years was founded on experience
and necessity of arming the courts for every dispute that
could arise relating to Admiralty jurisdiction, as the |aw
on Admralty was a growing law. Its devel opment coul d not be
striffled by its very nature. It was with this intention
that the Parlianment used the word, ‘otherwise’ in 1890 Act.
No word in a statute has to be construed as surplusage. Nor
it can be rendered ineffective or purposeless. Courts are
required to carry out the legislative intent fully and
conpletely. The two | egislations of 1840 and 1861 took care

of those actions which appeared to be settled till then. But
they did not close the door for the growth of law. They were
enact ed to ‘inprove the Admralty practice’ as t he

jurisdiction which were conferred by the statutes were
al ready being exercised. Action in personamor remwere not
unknown. |t was provided statutory base only. Statutes till
1920 in England were not creation of new rights but
recognition of what was existing by practice or custom
Thus, the jurisdiction to entertain a claim for tort or
breach of contract by owner or master of ship while carrying
cargo outside the port could be exercised or was capable of
being exercised in 1890 by the Hi gh Court of England if
occasi on arose. [1066E-H; 1067A-F]

1.2. The rationale of extending jurisdiction in
Admiralty over cargo carried into the port has been
exi stence of a right in owner or consignee
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arising out of contract or agreenent entered 'into between
him and the naster or owner of the ship. It was the

enforcenent of the right which was saf eguarded by providing
a remedy to arrest a ship if the goods were carried into
any port. Sane rationale applies toredress the owner of
bill of lading if the master of the ship in breach of
agreenment entered into any port committed tort by acting
against it in course of outward journey. Such breach would
have been actionable and a suit could be filed in the court
where agreenent was entered. Basis of Maritinme Law has been
necessity to provide renmedy for wong done on high seas.
I nclusion or expansion of jurisdiction was in relation to
any cause which coul d have been cognisable under  ordinary
law. Bottonrey, salvage, seaman wages or towage are  al
causes for which action could be brought in court of law but
their enforcement was rendered illusory with disappearance
of the person beyond territorial waters. To overconme this
difficulty jurisdiction was created naking it actionable
against person and finally the res itself. Wat was basic
was the existence of cause of action, arising out of  tort
or contract in relation to the master or owner of the  ship
Applying this test, the cause of action arose in |Indian
territory and if the owner of the ship would have -remai ned
in this country a suit for breach of contract could have
been filed. Therefore the owner of bill of lading was not
precluded from approaching the Admiralty Court for redress
when the foreign ship which was guilty of violations
appeared in Indian waters. On this construction the col onia
courts could exercise the jurisdiction in respect of cargo
goi ng outside the port in exercise of jurisdiction under the
Act of 1890 not on statutes but as the Hi gh Court of England
coul d exercise such power. [1067F-H, 1068A-D

Yuri Maru; 1927 Appeal cases 906, distinguished.

State of Madras v. C.C. Menon & Ors., [1955] 1 SCR 280,
referred to.

The Bol d Buccl eugh, [1851] 7 Mbo. P.C. 267; The Hail ey,
L.R 2 PC 193; The Ironsides, 167 English Reports 205; The
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St. Coud, 167 English Reports 269; The Norway, 167 English
Reports 347; The Hercules, 2 Dod. 371; The Jade, [1976] 1
Al'l Eng. Reports 921, referred to.

Hal sbury’s Laws of England, 4th Ed. Vol. 1: Maritine
Liens by D.R Thomas; Maritime Law by Christopher Hll;
Carter History of English Courts, referred to.

2. Wthout entering into any conparative study of
jurisdiction of High

1016
court of England and the Hi gh Courts in our country, the one
basic difference that exists today is that the English
Courts derive their creation, constitution and jurisdiction
fromAdm ni stration of Justice Act or Supreme Court Act but
the High Courts in our country are established under the
Constitution. Under it, ‘Article 225 preserved the
jurisdiction, including inherent jurisdiction, which existed
on the date the Constitution cane into force and Article 226
enl arged it by making-it not only a custodi an of fundamenta
rights of acitizen but as repository power to reach its
arns to do justice. A citizen carrying on business which is
fundanental right cannot be rendered hel pless on prenise
that the jurisdiction of H gh Courts stood frozen either
under statute of England or any custom or practice
prevailing there or the Hgh Court of England cannot
exercise the jurisdiction. A citizen of an independent
republic cannot be left high and dry. The 'construction of
law has to be in consonance with sovereignty of a state.
The apprehensi on that assunption of such jurisdiction would
be on general attributes of sovereignty is not well founded.
This coupled wth expansive jurisdiction that  the Hi gh
Courts enjoyed in relation to admralty under the 1890 Act
preserved wunder Article 225 of the Constitution  provided
justification for direction to arrest the ship, ‘for the
tortious act done by naster or owner of the ship in | respect
of goods carried outside the port even if there was no
specific provision like Section 6 of the 1861 Act .
Entertaining a claimarising out 'of breach of contract in
relation to cargo taken out of any Indian port pertains to
jurisdiction. It rmust arise out of Statute. But the power to
direct arrest of a ship in exercise of the jurisdiction is
one relating to conmpetency. The Hi gh Courts in India being
courts of unlimted jurisdiction, repository of all judicia
powers under the Constitution except what is excluded are
conpetent to issue directions for arrest of foreign ship in
exercise of statutory jurisdiction or even otherwise to
ef fectuate the exercise of jurisdiction. [1069F-H, 1070A-F]

3. In the instant case, since the jurisdiction to
entertain a suit on tort or contract in relation to cargo
going out of the country in a ship is found to exist ~ under
1890 Act, the High Court of Andhra Pradesh was conpetent to
direct arrest of the foreign ship when it appeared.in Indian
waters. [1070F-Q

4. In respect of Colonial Courts of Admiralty Act the
Law Conmi ssion recomended that the necessary substantive
provisions of the English Statute may be incorporated into
the Act so as to nake it the

1017
conprehensive Indian law relating to courts of admiralty.
Neither the |aw was made up-to-date and brought in line

with international conventions on maritine |aw passed in
1952 etc. nor even the salient features of English |law as
amended by Adninistration of Justice Act, 1920, and 1956
were adopted. And rights and interests of citizen of the
i ndependent sovereign state continue to be governed by
| egi sl ati ons enacted for colonies by the British Parliament.
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Various provisions in the 1890 Act have been rendered not
only anonal ous but even derogatory to the sovereignty of the
St ate. It is hoped that the unfortunate state of affairs
shal | be brought to end at the earliest. [1062E-G

&

CIVIL APPELLATE JURI SDICTION: Civil Appeal No. 896 of

1992.
W TH
T.C. No. 27 of 1987.

From the Judgnent and Order dated 26.4.1985 of the
Andhra Pradesh High Court in O S. Appeal No. 2 of 1984.

Raj u Ramachandran and Jagan Mhan Rao for t he
Appel | ant s.

G L. Sanghi, S. K Mehta, Dhruv Mehta, Aman Vachher and
Arvind Verma for the Respondents.

The Judgrent of the Court was delivered by

THOWEN, J. We grant 1eave in SLP(C) No. 10542 of
1985 which arises fromthe order of ‘the Division Bench of
the Andhra Pradesh High Court affirming the finding of the
| earned Single Judge that the respondent’s suit against the
appel lants was nmmintainable and that the H gh Court was
conpetent to try/ the sanme in exercise of its admralty
jurisdiction. The Transferred Case No. 27 of 1987 is the
appeal filed by defendents 1 and 2 against the judgnment of
the Ilearned Single Judge of the Andhra Pradesh High Court
decreeing the suit.  The case stood transferred to this
Court pursuant to this Court’s Order dated 25.11.1986.

By our order dated August 28, 1991 we allowed Civi
Appeal No. 3392 of 1991 filed by the 3rd defendant ' agai nst
the order of the Hi gh Court dismssing its petition for
condonation of delay in presenting OS.A S.R No. 39789 of
1988 in the High Court. W held that the appeal filed by
the 3rd defendant had to be heard on the nerits particularly
on the question of law regarding the liability of the agent.

1018

We shall now deal with the appeal arising fromSLP (QC
No. 10542 of 1985 where the only question is whether the
| ear ned Judges of the High Court have rightly held that the
respondent’s suit was maintainable in respect of a cause of
action alleged to have arisen on or after 1.2.1984 when the
vessel, MV. Elisabeth, was lying in the Port of Mar magao;
on 8.2.1984 when the vessel left the Port ~w thout issuing
bills of lading or other docunents for the goods shipped as
required by the plaintiff-shipper; and, subsequently when
the goods were di scharged and handed over to the consignee
at the port of destination at Ras-Al -Khaimah, United /Arab
Emirates during the period from 13.2.84 to 19, 2. 84,
notwi thstanding the direction of the plaintiff- not to
deliver the goods by reason of the buyer’'s failure 'to pay
the agreed price. The 1st defendant, MV. Elisabeth, is a
vessel of foreign nationality and it is owed by the 2nd
def endant which is a foreign conpany carrying on business in
G eece, and the 3rd defendant is stated to be the |oca
agent of the 2nd defendant at Goa.

The Planitiff is a private linited conpany having its
regi stered office in Goa. The case of the plaintiff is that
the defendants acted in "breach of duty" by |eaving the port
of Marnagao on 8.2.84 and delivering the goods to the
consignee in breach of the plaintiff’'s directions to the
contrary, thereby conmitting conversion of the goods
entrusted with them The suit was instituted in Andhr a
Pradesh High Court invoking its admiralty jurisdiction by
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means of an action in rem The vessel was arrested when it
ent er ed the Port of Vishakhapatnam on 13.4.84 after
returning fromforeign ports. On the owner of the vesse
entering appearance and providing security by furnishing a
Bank Guarantee under protest in the sumof Rs. 14,25,000 the
vessel was rel eased fromdetention

The defendants noved an application in the High Court
raising a prelimnary objection to the jurisdiction of that

Court. They contended that the plaintiff’'s suit against a
foreign ship owned by a foreign conpany not having a place
of residence or business in India was not liable to be

proceeded against on the admralty side of the Hi gh Court by
an action in remin respect of a cause of action alleged to
have arisen by reason of a tort or a breach of obligation
arising fromthe carriage of goods froma port in Indiato a
foreign port. They  di dnot, however, contend that the
al | eged cause of action not having arisen in Andhra Pradesh,
the suit  ought not to have been filed in Andhra Pradesh.
Their sole contention on the question of jurisdiction was as
regards thhelack of admiralty jurisdiction of any court
1019

i n Andhra Pradesh or any other State in India to proceed in
rem against the ship on the alleged cause of action
concerning carriage of goods froman Indian port to a
foreign port. The prelimnary objection was overruled by
the learned the |I|earned Single Judge and his order was
confirmed by the |learned Judges of the Division Bench by
their order which'is challenged in S/L.P.(C ‘No. 10542 of
1985. The suit was finally decreed by the |earned Single
Judge and appeal therefromis the subject-matter of the case
transferred to this Court.

The crucial question for our consi deration is,
therefore, the dispute about jurisdiction. ~|If that question
were to be answered in favour of the defendants, it would be
unnecessary to express any viewon the nmerits of the
Transferred Case, for the suit itself would then stand
di sm ssed

M. Raju Ramachandran, appearing for the appellants
(def endant s), rai ses a fundanental objection as to the
assunption of admiralty jurisdiction over a foreign ship in
respect of a claimarising in connection with the carriage
of goods froman Indian port to a port outside India. The
Hi gh Court, he says, ordered the arrest of the vessel in
purported exercise of its jurisdiction on the adnmiralty
side. The power of the High Court on the adnmiralty side is,
however, contained in and confined to the provisions of the
Admiralty Court Act, 1861 (24 & 25 Victoriae; Ch. 10) made
applicable to India by the Colonial Courts of Admralty Act,
1890 (53 & 54 Victoriae) of Admralty (India) Act, 1891 (Act
No. 16 of 1891) declaring certain Indian Courts of unlimted

civil jurisdiction as colonial courts of admralty and
declaring the High Court of Judicature of Madras as one of
such courts. M. Ramachandran does not dispute that by

reason of the Andhra State Act, 1953, and the State Re-
organi sation Act, 1956 read with the Government of India
Acts, 1915 and 1935 and the Constitution of India, the Hgh
Court of Andhra Pradesh has, like the H gh Courts of Madras,
Bonbay and Calcutta, such admiralty jurisdiction as was
granted by the British Statutes referred to above. But the
jurisdiction, counsel says, was not wider than what was
granted under the British Statutes. The extent of admiralty
jurisdiction and the judicial power peculiar to t hat
jurisdiction, as conferred on the Indian H gh Courts,
remai ned frozen as on the date of the Admralty Court Act,
1861. The wi der powers assuned by the British Courts under
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the subsequent statutes of that country did not enlarge the
admralty jurisdiction of the Indian H gh Courts. In the

absence of any
1020

subsequent British or Indian statute widening the admralty
jurisdiction of the Indian Courts, the jurisdiction of the
Andhra Pradesh Hi gh Court over a foreign ship by nmeans of an
action in remdoes not extend to any matter falling outside
the Admiralty Court Act, 1861. The only provision of that
Act respecting cargo is what is contained in Section 6 which
is confined to goods ‘carried into any Port in England or
Wales in any Ship....” Applying that provision to India by
reason of the statutes referred to above, the Indian High
Court exercising admiralty jurisdiction has no power to dea
with any cl ai mconcerning outward cargo because Section 6 is
confined to inward cargo. ~ The plaintiff's case is founded
on certain facts whichclearly fall outside the ambit of
Section 6 of the admiralty Court Act, 1861. Consequent |y,
the arrest of the vessel in purported exercise of admralty
jurisdiction in rem concerning a claimrelating to outward
cargo, was null and void and of no effect. This argunent,
supported as it is by considerable scholarly research on the
part of counsel, anpbunts to an invocation to adm t
i nconpetence and disability on the part of the |Indian
Judicial Systemto render justice for want of |egislative
grant of power. Counsel is fortified in his subm ssion by
certain decisions of Calcutta, Bonbay and other H gh Courts.

M. G L. Sanghi, appearing for t he respondent -
plaintiff, on the other hand, submits that the inmpugned
judgrment of the High Court is sound and correct and requires
no interference by this Court because what the Hgh Court
has stated is based on a realistic appreciation of the need
for liberal construction of the statutes so as to support
assunption of jurisdiction to render justice where | justice
is required to be done rather than resorting to a technica
or narrow or pedantic construction resulting in a state of
hel pl essness. Counsel says that every person has a right to
approach the Court of the land for appropriate renedy in
respect of clains against a foreign ship and its owner, and
to deny himthat right and to conpel himto pursue renedy in
a foreign country according to an unfamliar systemof [aw
and practice in strange and uncertain —conditions, and

consequent |y i ncurring hi gh expenses with al | t he
uncertainties of such a pursuit, is unjust and uncalled for.
Al major systens of lawthe world over recognise the

conpetence of the coastal State to assunme jurisdiction over
a foreign ship entering its waters in respect of certain
wel | recogni sed clains, irrespective of where the cause of
action arose or where the defendant has his place of
resi dence or business. the reason for this wi de exercise of
jurisdiction is that the foreign owner being not “avail able
within jurisdiction, and the stay

1021
of the foreign ship in the waters of the coastal State being
necessarily brief, jurisdiction over the ship has to be

exercised by its arrest and detention by neans of an action
in rem Counsel subnits that the High Court being a Court
of record with unlimted jurisdiction, it was never intended
by the British Parlianent that the admralty power conferred
on certain H gh Courts should remain frozen as on the date
of the passing of the Admralty Court Act, 1861 and the
subsequent changes in the law of Great Britain should not
widen the jurisdiction of the Indian H gh Courts. In any
case, counsel subnits, the colonial statutes should not be
so construed as to stand in the way of the Indian Hi gh
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Courts exercising unlimted jurisdiction except where the
jurisdiction is barred expressly of by necessary inplication
In the absence of any such bar, the powers of the H gh Court
are unlimted and there is no nerit in the prelininary
objection to the jurisdiction of the Hi gh Court.

The Andhra Pradesh Hi gh Court is the successor to the
Madras Hi gh Court in respect of the territories transferred
from Madras and included in the State of Andhra which was
formed by the Andhra State Act, 1953 (Act 30 of 1953).
Vi shakhapatnamis one of the areas so included in the State
of Andhr a. Section 30 of this Act provides:

"30. Jurisdiction of Andhra H gh Court - The High
Court of Andhra shall have, in respect of the
territories for the tine being included in the
State of Andhra, all such original, appellate and
other jurisdiction 'as, wunder the law in force
i medi at el'y bef ore t he prescri bed day, is
exerci sable -in respect of the said territories or
any part thereof by the Hi gh Court at Mdras."

The ' High Court of Andhra was redesignhated as the High
Court of Andhra Pradesh when the State was so naned by the
States Re-organisation Act, 1956. Section 52 of that Act
provi des :

"52. Jurisdiction of H gh Courts for new States. -
The Hi gh’' Court for a new State  shall have, in
respect of any part of the territories included in
that new State, all such original, appellate and
other jurisdiction as, under the ‘law in force
i medi ately bef ore the appoi nt ed day, is
exercisable in_ respect of that part of the said
territories by any H gh Court or Judicia
Conmi ssioner’s Court for an existing State."
1022

In the port of Vishakhapatnamthe Andhra Pradesh High
Court has thus the same jurisdiction as was vested in the
Madras High Court prior to the transfer of that territory.
The question is as regards the extent and nature of that
jurisdiction.

The powers of the Madras High Court are traceable to
the Adnmiralty Court Act, 1861 (24 & 25 Victoriae c. 104) by
reason person of the Letters Patent of 1865 read with the
Colonial Courts of Admralty Act, 1890 and the colonia
Courts of Admiralty (India) Act, 1891. By the last two
Acts, the Madras High Court was invested with the sane
admralty jurisdiction as was vested in the High Court of
Engl and. The Letters Patent of 1865 declared that the High
Court of Madras would and continue to be a court of record
and that it would exercise ordinary, original| and civi
jurisdiction wthinits local limts totry and determne
suits. The CGovernnent of India Act, 1915 decl ared that al
the H gh Courts established by Letters Patent were courts of
record and had such original and appellate jurisdiction
including admiralty jurisdiction as had been vested in  them
by Letters Patent. The Government of India Act, 1935
declared that ‘every Hi gh Court shall be a court of record
and that its jurisdiction, the law adm nistered by it and
the powers of the judges were the sane as i nmedi ately before
the comencenent of Part 111 of that Act (sections 220 and
223). Article 225 of the Constitution of India declares :

"...the jurisdiction of, and the |aw adm nistered
in, any existing Hgh Court, and the respective
powers of the Judges thereof in relation to the
administration of justice in the Court, including
any power to make rules of Court and to regulate
the sittings of the Court and of nenbers t her eof
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sitting alone or in Division Courts, shall be the
same as i medi ately before the commencenent of

this constitution :
Provided ............. "
Article 215 says :

"Every Hi gh Court shall be a court of record and
shal |l have all the powers of such a court including
the power to punish for contenpt of itself".

In a nunber of decisions of the Calcutta and Bonbay
Hi gh Courts,
1023
the admralty jurisdiction of the H gh Courts in India has
been historically traced to the Charters of 1774 and 1798,
as subsequently expanded and clarified by the Letters Patent
of 1823, 1862 and 1865 read with the Admralty Court Act,
1861, the Colonial Courts of Admiralty Act, 1890, and the
Colonial Court of Admralty (India) Act, 1891 and preserved
by section 106 of the CGovernnent of India Act, 1915, section
223 of 'the Governnment of India Act, 1935 and Article 225 of
the Constitution of |ndia. The pre-constitution enactnents
have continued to remain in force in'India as existing |aws
. See section 18 of the Indian |Independence Act, 1947, and
Article 372 of the Constitution of India. See Kanal akar
Mahadev Bhagat v. Scindia Stream Navigation Co. Ltd., AIR
1961 Bonbay 186; M's. Sahida Ismail v. Petko R Salvejkov &
Os., AIR 1973 Bonbay 18; Jayaswal Shipping Conpany v. ‘S.S.
Leelavati’, AIR 1954 Calcutta 415; Rungta Sons Pvt. Ltd. &
Anr. v. S.S. ‘Edison Mariner’ & Anr., 1961-62 (66) Calcutta
Weekly Notes 1083 and Snt. Reena Padhi v. ‘Jagdhir’, AR
1982 Oissa 57. The view takenin these decisions is that
the admralty jurisdiction of the High Court in lndia does
not extend beyond the anbit of the  provisions of the
(English) Admiralty Court Act, 1861. Further expansion of
the jurisdiction of the English H gh Court under | various
statutes did not expand the jurisdiction of the Indian High
Courts. This nmeans, no High Court in India has jurisdiction
to order the arrest and detention of a foreign ship in an
action in remin respect of a cause of action relating to
outward cargo, as distinguished frominward cargo.
The rational e of these decisions is that the chartered
H gh Courts in India are Colonial Courts of Admiralty under
Act 16 of 1891 exercising the same jurisdiction as  was
vested in the High Court of Admiralty of England under the
Admiralty Court Act, 1861, and the subsequent nerger of the
English Hi gh Court of Admiralty with the English H gh Court
of Justice in 1875 and the expansion of jurisdiction of that
Hi gh Court wunder subsequent statutes did not _expand the
admralty power of the Indian H gh Court of merge it wth
its ordinary original civil jurisdiction. P.B.. Mikharji,
J. of the Calcutta H gh Court in Jayaswal Shipping Conpany
v. ‘S.S. Leelavati’, AR 1954 Cal. 415, 421, highlights this
aspect thus :
" Courts of Admiralty are courts of specific
jurisdiction and if a controversy does not  cone
within their specific jurisdiction, they cannot
entertain it, and in that respect are unlike the
courts of residuary jurisdiction such as the Common
Law Courts or
1024
in India the Courts of ordinary original civi
jurisdiction."
In National Co. Ltd. v. Asia Mariner, 72 CW 635, 647,
S. K. Mikherjea, J. of the Calcutta H gh Court states :
"The High Court at Calcutta as a Court of
Admiralty is, therefore, a Court of prescribed
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jurisdiction. Its jurisdiction is prescribed by
clause 26 of the Charter of 1774 and by section
2(2) of the Colonial Courts of Admiralty Act, 1890.
The jurisdiction has not been extended or nodified
by any statute. None of the subsequent British
statutes by which the Admralty Jurisdiction of the
Hi gh Court in England has been extended or affected
have been nade applicable to India."

The High Court as a Court of Admiralty is thus treated
as a separate entity exercising a distinct and specific or
prescribed or limted jurisdiction. This reasoning is based
on the assumption that the continuance in force of the
Colonial Courts of admiralty Act, 1890 as an existing |aw
carves out a distinct jurisdiction of the High Court limted
in anbit and efficacy to what has been granted by the
Admiralty Court Act, 1861,  and that jurisdiction has
remai ned stultified ever si nce. Thi s restrictive
construction is, in our view, not warranted by the
provisions of the Constitution. The fact that the High
Court continues to enjoy the sane jurisdiction as it had
i mredi at ely before the comrencement of the Constitution, as
stated in Article 225, does not nean that a matter which is
covered by the Admralty Court Act, 1861 cannot be ot herwi se
dealt wth by he H'gh Court, subject toits own Rules, in
exercise of its manifold jurisdiction, which is, unless
barred, unlimted. To the extent not barred expressly or by
necessary inplication, the judicial  sovereignty of this
country is mani fested in the jurisdiction vested in the Hi gh
Courts as superior courts.

S. K. Mikherjea, J., however, continues (ibid, para 94):

"The Admiralty Court Act, 1861, although  repealed
in part inrelation to Enl gand and Wal es, ' remains
in force in India. None of the subsequent  English
statutes relating to Admiralty jurisdiction over
cargo clains or contract of carriage have been made
applicable to the High Courts in India exercising
jurisdiction in Admralty."

1025
A simlar viewis echoed in other decisions on the
poi nt . In Kamal akar Mahadev Bhagat, v. ~Scindia Steam

Navi gati on co. Ltd. AR 1961 Bonbay 186, a |earned Judge of

the Bonbay Hi gh Court stated
"....1t wll thus be seen that the H gh Court of
judicature at Bonbay in particular being one of the
Colonial Courts of Admiralty under Act 16 of 1891
today exercises the same adnmiralty jurisdiction as
was exercised by the High Court of Admralty in
England in 1890 when the Colonial | Courts of
Admiralty Act was passed by the British Parlianent.
W have, therefore, to exami ne and ascertain as to
what was the scope and nature of jurisdiction of
the Hi gh Court of Admiralty in England either under
any statute or otherwise in the year 1890, because,
it would be just that jurisdiction which is
exercisable by the H gh Court of Judicature at
Bonbay down to date." (p. 190)

Wth respect we disagree. Al this is remniscent of a
bygone age. The learned Judge failed to take note of the
fact that in 1890 the Court of Admiralty had ceased to be a
separate and distinct institution. By the Judicature Act of
1873, the Hi gh Court of Admiralty was nerged with the High
Court of Justice. It is, however, true that the substantive
powers in admiralty matters were derived fromthe Adnmiralty
Court Act, 1861, and those powers were not w dened unti
1920. The | earned Judge further observes:
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... In nmny opinion, therefore, the present suit
falls wthin the exclusive Admiralty jurisdiction
of the H gh Court and could not have been filed on
the Ordinary Original Side of the H gh Court, nuch
less inthe City Gvil Court. In this view of the
matter, | am wunable to agree wth the Vi ew
expressed by the learned Principal Judge of the
City Civil Court that actions in personamused to
be entertained in the Conmon Law Courts in Engl and
in respect of damage done by ship on the high seas
and that even at present in England it is open to a
suitor to file an action in personamin the King s
Bench Division in respect thereof. In ny opinion
no such action ever lay in the Comobn Law Courts of
Engl and, nor can it ever lie in the Queen’s Bench
Division of  the H.gh Court of England at the
present tine...". (p.200 ibid.)

1026

All 'this observation, as we shall presently see, is
i nconsi stent with the true character of the constitution of
the courts in England and the powers exercised by them
consequent upon the statutory changes between 1873 and 1981

It is true that the Colonial statutes continue to
remain in force by reason of Article 372 of the Constitution
of India, but that does not stultify the growmth of Ilaw or
blinker its vision /or fetter its arnms. Legi sl ation has
al ways narched behing tinme, but it isthe duty of the Court
to expound and fashion the |law for-the present and the
future to meet the ends of justice.

We do not accept the reasoning of the High Court in the
decisions cited above on the question of jurisdiction
whatever be the correctness of their decisions on the
peculiar facts of those cases in regard to which we' express
no view. But the narrow view adopted i nthose decisions on
the source and anmbit of the admiralty jurisdiction of the
Hi gh Courts is, in our opinion not warranted.

M. Ramachandran has | aid nuch stress on the section of
the Privy Council in The Yuri Maru v. The Woron, ~ 1927 AC
906, which was relied on by the Bonbay Hi gh Court in Ms.
Sahida |Ismail (supra) to cone to the conclusion, which it
did, as to the lack of jurisdiction of the Indian Hi gh
Courts to go beyond what was permtted by the Colonia
Courts of Admralty Act, 1890.

Before we deal with the decision of the Privy Council
it is inmportant to notice that the Colonial ~ Courts of
Admiralty were vested with the sane admiralty jurisdiction
which was vested in the High Court of England *whether
existing by virtue of any statute or otherwi se’ and  they
were entitled to exercise the sane jurisdiction in /like
manner and to the sane extent as the Hi gh Court in England.
We shall now read the provisions of the Colonial Courts of
Admiralty Act, 1890, so far as they are materi al

"2. (1). Colonial Courts of Admralty - Every Court
of lawin a British possession, which is for the
time being declared in pursuance of this Act to be

a court of Admralty, or which, if no such
declaration is in force in the possession, has
therein original unlimted civil jurisdiction, shal

be a court of Admiralty, with the jurisdiction is
this Act mentioned, and may for the

1027
purpose of that jurisdiction exercise all the
powers which it possesses for the purpose of its
ot her civil jurisdiction, and such court in

reference to the jurisdiction conferred by this Act
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is inthis Act referred to as a Colonial Court of
Admiralty
(2) The jurisdiction of a Colonial Court of
Admiralty shall, subject to the provisions of this
Act, be over the |like places, persons, matters, and
things, as the Admiralty jurisdiction of the High
Court in England, whether existing by virtue of any
statute or otherw se, and the Colonial Court of
Admiralty may exercise such jurisdiction in |like
manner and to as full an extent as the Hi gh Court
i n Engl and, and shall have the sane regard as that
Court to international law and the comty of
nations.
()t
Provi ded as follows :
(a) Any enactnent-in an Act of the Inperia
Parliament referring to the Admiralty jurisdiction
of the Hgh Court in England, when applied to a
Col oni al Court of Admiralty in a British
possession, shall be read as if the nane of that
possessi on were therein substituted for England and
Wales; and ....... "
(enphasi s suppli ed)
These provision /show that the admralty jurisdiction
conferred on the Colonial Courts of Admralty was identica
to that of the H gh Court in England. The Colonial Courts
of Admiralty were, in relation to their respective
territories, invested with the sane jurisdiction ’over
pl aces, persons, matters and things" as in the case of the
English High Court in respect of England and Wales. Thi s
jurisdiction was derived from the statutes which then
existed in England - nanely, the Admralty Court Acts of
1840 and 1861, as well as from other sources such as' custom
and practice as recognised by the Courts exer ci si ng

admralty jurisdiction. This is clear from the words
"whet her existing by virtue of any statute or otherw se".
The proviso nakes the position even clearer. VWhat the

Colonial Courts of Admiralty Act, 1890 did was not to
incorporate any particular English Statute into Indian |aw
for the purpose of conferring admiralty jurisdiction, but to
assimlate the conpetent courts in India to

1028
the position of the English H gh Court in the exercise  of
admralty jurisdiction. It would, therefore, appear that

any expansion of Admiralty jurisdiction of the H gh Court in
Engl and was intended |ikew se to expand the jurisdiction of
the Colonial Court of Admralty. This should have . been
regarded as the position with respect to a Col onial Court of
unlimted jurisdiction
Section 3 of this Act provides :
"(3) - The legislature of a British possession may
by any Colonial |aw -
(a) declare any court of wunlimted civi
jurisdiction, whet her ori gi nal or
appellate, in that possession to be a
Col onial Court of Admiralty..."
(b) confer upon any inferior or subordinate
court in that possession such partial or
[imted Admralty jurisdiction under such
regul ations and with such appeal (if any)
as may seemfit:
Provided that any such Colonial |aw
shall not confer any jurisdiction which
is not by this Act conferred upon a
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Col onial Court of Admiralty."
Section 3 thus draws a distinction between courts of
unlimted jurisdiction falling under clause (a) and courts
of limted jurisdiction falling under clause (b). The
admralty jurisdiction of the fornmer was wider than that
whi ch was conferred on the latter.

Section 7 <confers power to nake rules of ~court to
regulate the procedure and practice of the court in the
exerci se of its admiralty jurisdiction. This section
provi des : -

"S.7. (1) Rules of <court for regulating t he
procedure and practice (including fees and costs)
inacourt in aBritish possession in the exercise
of the jurisdiction conferred by this Act, whether
original or _appellate, nmay be made by the sane
authority and in the sane manner as rules touching
the practice, procedure, fees, and costs in the
said court in the exercise of its ordinary civi
jurisdiction respectively are made.

1029
(2)
(3) Such rules may provide for the exercise of any
jurisdiction conferred by this Act by the ful
court, or by any judge or judges thereof, and
subject to/ any rules, where the ordinary civi
jurisdiction of the court-can in any case be
exercised by a single judge, any  jurisdiction
conferred by this Act may in the Ilike case be
exerci sed by a singlejudge."

By virtue of this provision, admralty rules were nmade
for Calcutta and Bonbay H gh Courts. The Madras High Court
adopted admralty rules by virtue of the powers conferred by
the Letters Patent of the Hi gh Court and the CGovernnment of
I ndia Act, 1915.

By Act 16 of 1891, certain courts in British India were
declared to be Colonial Courts of Admiralty. The ' Hi gh
Courts of Judicature at Fort Wlliamin Bengal, at Madras
and at Bonbay were three of the six Courts declared 'to be
Colonial Courts of Admiralty.* The preanble to this Act, in
so declaring, stated :-

"WHEREAS it is provided by the Colonial Courts of
Admralty Act, 1890, that the Legislature of a
British possession may by any colonial |aw declare
any Court of unlimted civil jurisdiction in  that
possession to be a Colonial Court of Adniralty;

It was because of the unlimted civil jurisdiction that
was already vested in these High Courts that @ they  were
declared to be Colonial Courts of Adnmiralty having the sane
jurisdiction in extent and quality as was vested in-the High
Court of England by virtue of any statute or custom The
Hi gh Courts were declared to be conpetent to regulate ‘their
procedure and practice in exercise of admralty jurisdiction
in accordance with the Rules made in that behalf. There is,
therefore, neither reason nor logic in inposing a fetter on
the jurisdiction of these High Courts by limting it to the
provisions of an inperial statute of 1861 and freezing any
further growh of jurisdiction. This is all the nore true
because the Admralty Court Act, 1861 was in substance
reappeal ed in England a long tine ago. See Hal sbury’s Laws of
Engl and 4th ed.

* (1) The other Courts are : (a) The Court of the

Recorder of Rangoon (b) The Court of the Resident at
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Aden (c) The District Court of Karachi
1030

Vol .1 (1), para 307; Hal sbury’s Statutes of England, Vol. 1,
p.9

Assuming that the admralty powers of the Hi gh Courts
in India are limted to what had been derived from the
Colonial Courts of Admralty Act, 1890, that Act, having
equated certain Indian H gh Courts to the H gh Court of
England in regard to admralty jurisdiction, nust be
consi dered to have conferred on the former all such powers
which the latter enjoyed in 1890 and thereafter during the
period preceding the Indian |Independence Act, 1947. VWhat
the Act of 1890 did was, as stated earlier, not to
incorporate any English statute into Indian law, but to
equate the admiralty jurisdiction of the Indian H gh Courts
over places, persons, matters and things to that of the
English High Court. As'the admiralty jurisdiction of the
Engl i sh Hi gh Courts expanded wth the progress of
legislation, ~and wth the repeal of the earlier statutes,
i ncludi ng in substance the Admralty Court Acts of 1840 and
1861, it would have been reasonable and rational to
attribute to the Indian H gh Courts a corresponding growh
and expansion of admralty jurisdiction during the pre-
i ndependence era. /But a restrictive view was taken on the
guestion in the decisions of the H gh Courts cited above.

There s no reason why the jurisdiction of the |Indian
H gh Courts should have been considered to have frozen and
atrophied on the date of the Col onial Courts of Adnmiralty
Act, 1890. If this had not - been considered to have
happened, and a liberal construction had been adopted by
courts, the admralty jurisdiction of the H gh Court would
in any case have been considered to have progressed up to
the level of the English Adm nistration of Justice Act,
1928, which was the last of a series  of enactnents in
Engl and on the subject prior to 1947, and consequently the
I ndi an Hi gh Court would have been treated as a consolidated
court on the basis of (English) Suprene Court of Judicature

(Consol i dation) Act , 1925, exercising i dentical and
unlimted jurisdiction, and not a distinct or ‘“prescribed
admiralty jurisdiction, Ilinmted and confined to the
Admiralty Court Act, 1861, as it is nowtreated to be by
some of the High Courts in the decisions cited above. Al

this is perhaps the result of the reasoning in the decision
of the Privy Council in The Yuri Maru v. The Waron, 1927 AC
906.

The Yuri Maru which arose from Canada concerned the
jurisdiction of the Exchequer Court. The decision is
summari sed in the head note as foll ows:

"The effect of s. 2, sub-s 2, of the Colonia
Courts of Admiralty

1031
Act, 1890 (Inp.) is to limt the jurisdiction of
Col onial Courts of Admiralty established under the
Act to the Admralty jurisdiction of the H gh Court
of England, as it existed at the passing of the
Act; the extension of the Admiralty jurisdiction of
the Hgh Court by the Administration of Justice
Act, 1920 (Inp.), s.22, repealed and re-enacted by
the Supreme Court of Judicature (Consolidation)
Act, 1925 (inp.), s.22, does not apply to Colonia
Courts of Admiralty.
Consequently, the Exchequer Court of Canada, which
was established by the Admiralty Act (R S. Can.
1906, c.141) as a Colonial Court of Admiralty, has
not, wunder s. 22, sub-s. 1(xii), of the above
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| mperial Act of 1925, jurisdiction inremto try an
action for dammges for breach of a charterparty.

The Privy Council thus rejected the contention that the
jurisdiction of the Canadian Court of Admralty was
automatically extended with the progress of legislation in
Engl and w dening the admralty jurisdiction of the English
H gh Court. Nevert hel ess, the Privy Council significantly
left it to the Canadian | egislature to pass appropriate |aws
for wdening the jurisdiction of the Canadian Courts.
Speaki ng for the Board, Lord Merrival e concluded : -

"On the whole, the true intent of the Act appears
to their Lordships to have been to define as a
maxi mum of jurisdictional authority for the Courts
to set up thereunder, the Admiralty jurisdiction of
the High Court inEngland as it existed at the tine
when the Act passed. MWhat shall fromtime to tine
be added or excluded is left for independent
l'egi sl ative determ nation".

The ' Exchequer Court of ‘Canada was established by the
Admralty Act R S. Canada, 1906, c. 141, as a Colonial Court
of Admiralty. It is not clear whether that Court was in its
jurisdiction conparable to the Indian Hi gh Courts. Assum ng
that it was conparable at the relevant tine, and whatever be
the relevance of The Yuri Maru (supra) to Courts like the
Exchequer Court of /canada, we see no reason why the
jurisdiction of the Indian H gh Courts, governed as they now
are by the Constitution of India, should on. any way be
subjected to the jurisdictional fetters inposed by the Privy
Council in that
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decision. Legal history is good guidance for the future,
but to surrender to the forner is to lose the latter.

A short account of the English statutes on adnmralty
jurisdiction and the power exercised by the English Courts

over foreign ships will be helpful” in understanding the
nature and extent of the admiralty jurisdiction of the
I ndian Courts. We shall, therefore, briefly discuss the

salient features of the adnmiralty jurisdiction of the
Engl i sh Courts.

The custons and practices of the commercial and
maritime courts and the Law Merchant administered by them
and the jurisdiction assuned by the Admiral over ships and
things at sea and the conflict which arose between the Court
presided over by himand the common | aw and equity courts
leading to curtailnent of the powers of the Adniral and
ultimately resulting in consolidation of all the courts by
the Suprene Court of Judicature Act. 1873 (which came into
force in 1875) are vividly described by em nent Schol ars of
English legal history and maritinme law. See Holdworth's A
H story of English Law, Volunes I, 5 and 8;  Roscoe’'s
Admiralty Practice, 5th ed.; Marsden: Select Pleas 'of the
Court of Admiralty, Volumes | and Il; Law and Custom of the
SEa, ibid Volunes | and Il; Benedict on Admralty, 6th ed.
(1940) Vol. 1; Glnore and Bl ack, Law of Admralty, 1957

The w de jurisdiction vested in the English Courts is
derived fromancient principles of Maritine Law devel oped by
custom and practice as well as from subsequent statutes nany
of which have incorporated the provisions of Internationa
Conventions unifying the | aws practised in several maritinme
countries. It is beyond the scope of this judgnent to
enmbark on a survey of maritine history except to notice that
both the Admiralty Court and the Common Law Courts clai ned
jurisdiction over cases governed by nmaritine |aw Al t hough
admralty Judges wer e often conpel | ed to abandon
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jurisdiction to the Courts of Commopn Law in various natters,
maritinme cases involving hypothecation, salvages, torts
conmitted on the high seas and the Iike, where the Conmmon
Law Courts could not give effective redress, were left to

the jurisdiction of the admiralty Judges. The admiralty

had, however, ‘fallen into a feeble and neglected condition

and for long its proceedings excited no attention’. But in

the Eighteenth Century, the learning and ability of Lord

Stowell ‘raised the Court to a position of the highest

i mportance’ (Roscoe’'s Admiralty Practice, 5th ed. p. 14).
1033

In the words of Hol dswoth*, "Mddern |egislation has
restored to the court of Admralty nmany of the powers, and
much of the jurisdiction of which it had been deprived in

the seventeenth century. ...But Adniralty |law has lost the
i nternational character which it once possessed. It is
essentially English Law.~ "The law which is adnministered in

the Admralty Court of England iis the English maritinme |aw

It is not the ordinary municipal |law of the country, but it

is the law which the English court Admralty, either by Act

of Parlianent or by reiterated decisions and traditions and
principles, has adopted as the English Mritime |aw?*,

‘Neither the Iaws of the Rhodians, nor of deron, nor of
Vi sby, nor of the Hanse towns, are of thenselves any part of

Admiralty law of England....But they contain nmany principles
and statements of narine practice, which, together wth
principles found in the Digest, and in the French, and other

Ordi nances, were used by the judges of the English court of

Admiralty, when they were noul ding and reducing to form the
principles and practice of their court’. B ***

The Admralty Court Act, 1840 was the first of a series
of statutes extending and defining thejurisdiction of the
H gh Court of Admiralty in England. ~This Act was followed
by the Admiralty Court Act, 1861 confering |arger powers
upon the H gh Court of Admiralty. Section 6 of this Act
enpowered the High Court of Admralty to assume jurisdiction
over foreign ships in respect of clains to cargo carried
into any port in England or Wales.**** Significantly, the
Act did not apply to outward cargo.

* A History of English Law, WS. Holdswoth, vol. 1, pp

558-59.

*x The Gaetano and Maria, (1882) 7PD at p. 143.

* k% The Gas Floot Wiitton, N. 2 (1896) P. at pp. 47. 48."

***** The section reads :
"6. As to Clains for Damage to Cargo inported. -
The High Court of Admiralty shall have Jurisdiction
over any Caim by the Owmer or Consignee or
Assi gnee of any Bill of Lading of any Goods carried
into any Port in England or Wales in any Ship. for
Danmage done to the Goods or any Part thereof by the
Negl i gence or M sconduct of or for any Breach of
Duty or Breach of Contract on the Part of the
Ownner . Master, or Crew of the Ship, unless it is
shown to the Satisfaction of the Court that at the
Time of the Institution of the Cause any Omer or
Part Owner of the Ship is donmiciled in England or
Wal es : Provided always, that if in any such Cause
the Plaintiff do not recover Twenty Pounds he shal
not be entitled to any Costs. Charges, or Expenses
incurred by himtherein, unless the Judge shal
certify that the Cause was a fit one to be tried in
the said Court."

(enphasi s suppli ed)
See the observation of Dr. Lushington in the "Kasan"
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(January 13, 1863) and in the "Bahia" (April 21, 1863
English Report, Vol. 167. p. 268, 298.
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Section 7 of the Act, however, conferred jurisdiction on the
Hi gh Court of Admiralty "over any claimfor danage done by
any ship". This Act was followed by the Judicature Act of
1873, which cane into force in 1875 and which nerged the
H gh Court of Adnmiralty with the Hgh Court of Justice
resulting in a fusion of adnmiralty law, comon [|aw and
equity. It is of interest to note that the provision
contained in section 6 of the Admiralty Court Act, 1861
[imting the jurisdiction of the Admralty Court to clains
respecting inward cargo was discarded by the Administration
of Justice Act, 1920 which extended the jurisdiction of the
Hgh Court to (a) any claimarising out of an agreenent
relating to the wuse or hire of a ship; (b) any claim
relating to the carriage of goods in any ship, and (c) any
claimin tort inrespect of goods carried in any shinp. The
Act thus applied to both i nward and outward car goes.

The " Admiralty Court Act, 1861 and the subsequent
enactments  were consolidated by the Suprene Court of
Judi cature (consolidation) ~Act, 1925. The admiralty
jurisdiction of the English H gh Court was redefined by this
Act to include various matters such as any claim"for damage
done by a ship"; /any claim"arising out of an agr eenment
relating to the use or hire of a ship"; or "relating to the
carriage of goods in a ship"; or "in tort “in respect of
goods <carried in a ship". This jurisdiction was, however,
not available if "at the time of the institution of the
proceedi ngs any owner  or part owner of  the ship was
domciled in England® [See section 22 (1), (iv) and (vii)].
By the Administration of Justice Act, 1928, the jurisdiction
vested in the H gh Court by the Suprene Court of Judicature
(Consolidation) Act, 1925 was declaredto belong to al
divisions of the High Court. The admiralty Court was thus
enpowered to entertain, apart fromactions in rem any claim
i n personam whi ch could be brought in any other division of
the H gh Court.

By the Administration of Justice Act, 1956, t he
admiralty jurisdiction of the Hgh  Court was further
wi dened and redefined so as to include not only the clains
speci fied wunder section 1(i) of Part | but -also "any other
jurisdiction which either was vested in the Hgh Court of
Admiralty inmedi ately before the date of the comencenent of
the Supreme Court of Judicature Act, 1873 (i.e., 1.11.1875),
or is conferred by or under an Act which cane into operation
on or after that date on the Hi gh Court as being a court
with Admiralty jurisdiction and any other  jurisdiction
connected with ships or aircraft vested in the H gh  Court
apart fromthis section which is for the tine being assigned
by rules of court to the Probate, Divorce and Admiralty

1035
Di vi si on". Sub-Section (4) of this section renoved the
restriction based on the ownership of the ship. It says
that the jurisdiction applied to all ships or aircraft,

"whether British or not and whether registered or not and
wherever the residence or domicile of their owers may be"
and "in relation to all clainms, wheresoever arising". The
jurisdiction in regard to the questions or clains specified
under section 1(i) includes "any claimfor damage done by a
ship", "any claimfor |oss of or danage to goods carried in
a ship", "any claimarising out of any agreenent relating to
the carriage of goods in a ship or to the use or hire of a
shi p" [See clauses (d), (g) & (h)].

These clains are now specifically nmentioned under
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clauses (e), (g) and (h) respectively of section 20(2) of
the Suprenme Court Act, 1981, anobngst other clains, as
falling under the Admiralty jurisdiction of the High Court.
Part 1l of this Act is derived substantially fromPart | of
the 1956 Act which was enacted to give effect to the
Brussels Convention of 1952 relating to the arrest of sea-
going ships and the rules concerning civil jurisdiction in
matters of collision (Cnd 8954).

Section 20 of the Suprenme Court Act, 1981 enunerates
various questions and clainms falling under the adniralty
jurisdiction of the English H gh Court. Apart from matters
covered by the Merchant Shipping Acts 1894 to 1979 [referred
to in sub-section (3)] and certain other matters, various
guestions and clains are enunerated in sub-section (2).
They include: "any claimfor |loss of or danage to goods
carried in a ship; any claimarising out of any agreenent
relating to the carriage of goods in a ship or to the use or
hire of a ship; any claimfor damage received by a ship; and
any cl ai mfor danmage done by a ship.*

* The specific questions and clainms enunmerated in sub-
section (2) of section 20 of the Suprene Court Act,
1981 are : -

"(a) any claimto the possession or ownership of a ship
or to the ownership of any share therein
(b) any question arising between the co-owners of a
ship as to possession, enploynent or earnings of that
shi p;
(c) any claimin respect of a nortgage of or charge on a
ship or any share therein;
(d) any claimfor damage received by a ship
(e) any claimfor danage done by a ship
(f) any claim for loss of life or  personal ‘injury
sustai ned in consequence of any defect in a ship or in
her apparel or equipnent, or in consequence of the
wrongful act, neglect or default of -
footnote contd. on next page
1036
Sub-section (7) of this section specifically provides
that the adniralty jurisdiction of the H gh Court extends to
"all ships or aircrafts, whether British or not and wherever
the residence or donmicile of their owners may be, and to al
clains wherever arising". It reads:
Sub- Section (7). The preceding provisions of this
section apply-
(a) inrelation to all ships or aircraft, ~ whether
British or not and wherever the residence or
domcile of their owners may be;
(i) the owners, charterers or persons in possession or
control of a ship; or
(ii) the master or crew of a ship, or any other person
for whose wongful acts, neglects or defaults the
owners, charterers or persons in possession  or
control of a ship are responsible,
being an act, neglect or default in the navigation

or nmanagenent of the ship, in t he | oadi ng,
carriage or discharge of goods, on. in or from the
shi p, or in the enmbar kat i on, carriage or

di senbar kati on of persons on, in or fromthe ship
(g) any claimfor loss of or danage to goods carried
in a ship;
(h) any claimarising out of any agreenment relating to
the carriage of goods in a ship or to the wuse or
hire of a ship;
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(i) any claimin the nature of salvage (including any
claim arising by virtue of the application, by or
under section 51 of the Civil Aviation Act 1949, of
the law relating to salvage to aircraft and their
apparel and cargo);

(j) any claimin the nature of towage in respect of a
ship or an aircraft;

(k) any claimin the nature of pilotage in respect of a
ship or an aircraft;

(I') any claimin respect of goods or materials supplied
to a ship for her operation or maintenance

(m any claimin respect of the construction, repair or
equi prent  of a ship or in respect of dock charges
or dues;

(n) any claimby a master or nenber of the crew of a
ship for wages (including any sumallotted out of
wages or adjudged by a superintendent to be due by
way of wages);

(o) any claimby a naster, shipper, chartered or agent
in~ respect of disbursements nmade on account of a
shi p;

(p) any claim arising out of an act which is or is
clained to be a general average act;

(q) any claimarising out of bottonry;

(r) any claimfor the forfeiture or condemmation of a
ship or of goods which are being or have been
carried, or have been attenpted to be carried, in a
ship, or for the restoration of a ship or any such
goods after seizure, or for droughts of Admiralty."
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(b) in relation to-all clains, ~wherever arising
(including, in the caseof <cargo or weck
sal vage, clains in respect of cargo or weck
found on | and); and
(c) so far as they relate to nortgages and
charges, to all nortgages or charges,  whether
regi stered or not and whet her | egal or
equi tabl e, i ncluding nortgages and charges created
under foreign | aw
Provided that nothing in this sub-section
shall be construed as extending the cases in which
nmoney or property is recoverable under any of the
provi sions of the Merchant Shipping Acts 1894 to
1979".
This jurisdiction is w de enough to cover- all ~clains in
tort or contract arising out of any agreenent for carriage
of goods by sea.*

The whol e jurisdiction of the English H gh Court is now
vested in all the divisions alike. Al Divisions of the
H gh Court and all the Judges of that Court have /equa
power , authority and jurisdiction, although admralty
actions are assigned to the Queen’s Bench Division and taken
up by the Admiralty Court. **The special requirenents of an
action in personam nanely, the habitual residence or place
of business of the defendant or the cause of action having
their nexus with England and Wal es or the determ nation of a
connected matter in the English High Court or the subm ssion
of the defendant to the jurisdiction of that court, are not
applicable to a proceeding cormenced as an admiralty action
in rem See O 75, rule 4(3) of the Rules of the Suprene
Court, 1965.***

The Civil Jurisdiction and Judgnents Act, 1982 enacted
into English Law and Scottish Law the EEC Convention on
Jurisdiction and Enforcenent of Judgments in Civil and
Conmercial Matters.
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Describing the wunified court structure in England,
Jackson suns up:
"The Admiralty Court devel oped i ndependent |y,
having its own battle with common |aw courts over
jurisdictional boundaries.
* See the Principle stated in The Fehmam (1958) 1 Al
E. R 333.
** See Hal sbury, op. cit. 4th ed. Vol. I(l) para 309. See
al so Suprenme Court Act, 1981.
*** See also the editor’s general note on O 75. rule 5 on
the practice of the English High Court.
1038
During the 18th —and early 19th centuries it
i nfl uence and power decreased, but through statutes
of 1840 and 1861 the <court received a firm
foundation on which it-has built since. It canme in
from the cold into the general union of courts in
1873-5 and is now integrated into the H gh Court,
being a branch of the Queen’s Bench Division

Once under the-unbrella of the unified court
structure, conmmon law and equitable principles
becane directly available in the Admralty Court.
No longer need clainants have to seek these
el sewhere and no | onger did jurisdictiona
boundari es necessarily indicate the availability of
substantive 'rights and renedies."

[D. C. Jackson, Enforcenment of Maritine C aims,

(1985) p. 8}

"The law of admiralty, or maritine law, .... (is the)
corpus of rules, concepts, and | egal practices governing ..
the business of carrying goods and passengers by water."
(Glnore and Black, The Law of Admiralty, page (1). The
vital significance and the distinguishing feature of an
admralty action inremis that this jurisdiction can be
assuned by the coastal authorities in respect of any
maritinme claimby arrest of the ship, irrespective of the
nationality of the ship or that of its owners, or the place
of business or donmicile or residence of its owners or the
pl ace where the cause of action arose wholly or in part.
..... In admiralty the vessel has a juridicia
personality, an alnpbst corporate capacity, having not only
rights but liabilities (sonetinmes distinct fromthose of the
owner) which may be enforced by process and decree against

t he vessel, binding upon all interested in her and
conclusive upon the world, for admralty in appropriate
cases admnisters renedies in rem i.e., -against the
property, as well as renedies in personam i.e., against the
party personal ly...". Benedict, The Law of Anmeri can
Admralty, 6th ed. Vol. | p.3.

Admiralty Law confers upon the claimant a right in rem
to proceed against the ship or cargo as distingui shed froma
right in personamto proceed agai nst the owner. The arrest
of the ship is regarded as a nere procedure to obtain
security to satisfy judgnent. A successful plaintiff in
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an action in remhas a right to recover damages agai nst the
property of the defendant. ‘The liability of the shipowner
is not limted to the value of the res primarily proceeded
against ... An action .... though originally comrenced in
rem becones a personal action against a defendant upon
appearance, and he becones liable for the full anpbunt of a
judgment unless protected by the statutory provisions for
the limtation of liability' . (Roscoe’s Admralty Practice,
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5th ed. p.29)

The foundation of an action in rem which is a
peculiarity of the Anglo-Anerican law, arises from a
maritime lien or claiminposing a personal liability upon
the owner of the vessel. A defendant in an admiralty action
in personamis liable for the full anpunt of the plaintiff’'s
established claim Li kewi se, a defendant acknow edgi ng
service in an actioninremis liable to be saddled wth

full liability even when the amount of the judgnent exceeds
the value of the res or of the bail provided. An action in
rem lies in the English H gh Court in respect of matters

regul ated by the Supreme Court Act, 1981, and in relation to
a nunber of clains the jurisdiction can be invoked not only
against the offending ship . in question but also against a
‘sistership’ i.e., a ship in the sane beneficial ownership
as the ship in regard to which the claimarose
"The vessel which conmits the aggression is treated
as the offender, as the guilty instrument or thing
to which the forfeiture attaches, wthout any
reference whatsoever to the character or conduct of
the owner...."
Per Justice Story, The United States v. The Big
Mal ek Adhel, etc., [43 US (2 How. ) 210, 233 (1844)]
Merchant ships of different nationalities travel from
port to port carrying goods or passengers. They incur
liabilities in the course of their voyage and they subject
thenselves to the jurisdiction of foreign States when they
enter the waters of those States.” They are liable to be
arrested for the enforcenent of maritime clains, or seized

in execution or satisfaction of judgnents inlegal actions
arising out of collisions, salvage, |loss of |ife or persona
injury, loss of or damage to goods and the like. They are

liable to be detained or confiscated by the authorities of
foreign States for violating their custonms regul ations,
safety measures, rules of the road, health regulations, and
for other causes. The coastal State nay exercise
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its crimnal jurisdiction on board the vessel for the
purpose of arrest or investigation in connection wth
certain serious crines. |In the course of an - internationa

voyage, a vessel thus subjects itself to the public and
private |aws of various countries. A ship travelling from
port to port stays very briefly in any one port. A
plaintiff seeking to enforce his naritinme claim against a
foreign ship has no effective remedy once it has sail ed away
and if the foreign owner has neither property nor residence
within jurisdiction. The plaintiff may therefore detain the
ship by obtaining an order of attachment whenever it is
feared that the ship is likely to slip out of jurisdiction
thus leaving the plaintiff w thout any security.

A ship may be arrested (i) to acquire jurisdiction; or
(ii) to obtain security for satisfaction of the claim when
decreed; or (iii) in execution of a decree. In the ‘first
two cases, the court has the discretion to insist  upon
security being furnished by the plaintiff to conpensate the
defendant in the event of it being found that the arrest was
w ongful and was sought and obtained maliciously or in bad
faith. The clainmant is liable in damages for wongful
arrest. This practice of insisting upon security being
furnished by the party seeking arrest of the ship is
followed in the United States, Japan and other countries.
The reason for the rule is that a wongful arrest can cause
irreparable | oss and danages to the shi powner; and he shoul d
in that event be conpensated by the arresting party. (See
Arrest of Ships by Hill, Soehring, Hosoi and Hel mer, 1985).
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The attachnent by arrest is only provisional and its
purpose is nmerely to detain the ship until the matter has
been finally settled by a conpetent court. The attachnent
of the vessel brings it under the custody of the nmarshal or
any other authorized officer. Any interference with his
custody is treated as a contenpt of the court which has
ordered the arrest. But the marshal’s right wunder the
attachment order is not one of possession, but only of
custody. Although the custody of the vessel has passed from

the defendant to the marshal, all the possessory rights
which previously existed continue to exist, including all
the renmedies which are based on possession. The warrant

usually contains a nonition to all persons interested to
appear before the court on a particular day and show cause
why the property shoul d not be condemmed and sold to satisfy
the claimof the plaintiff.
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The attachment being only a method of safeguarding the
interest of the plaintiff by providing himwith a security,

it is not likely to be ordered if the defendant or his
| awer agrees to "accept service and to put in bail or to
pay noney into court in lieu of bail". (See Hal sbury’s

Laws of England, 4th edn. Vol. 1, p. 375 etc.).

The service of the warrant is wusually effected by
affixing it on the/ main mast or single mast of the ship. A
ship which has been arrested under an order. of attachnent
may be rel eased by the court if sufficient bail is put into
cover the claimof the plaintiff as well as the costs of the
action. The sureties are liable for the amount entered in
the bail bond.

If the ship or cargo under arrest before judgnment has
not been rel eased by the defendant by putting in sufficient
bail and if the property is found deteriorating, the court
has the power to order the sale of the property  after
noti ce has been duly issued to the parties interested.

If the plaintiff has finally obtained a decree of

condemmation and sale of the ship, the court will issue an
order to the conpetent officer commanding himto ‘sell the
property, in execution of the decree, and to  bring the
proceeds into court. Thereupon the officer  shall issue
proper notice and arrange for the sale of the property by
aucti on. The proceeds of the sale are paid into  the

registry of the court and shall be disposed of by the  court
according to | aw

A personal action may be brought against the defendant
if he is either present in the country or subnits to
jurisdiction. If the foreign owner of an arrested ship
appears before the court and deposits security as bail. for
the release of his ship against which proceedings in rem
have been instituted, he submits hinself to jurisdiction

An action in remis directed against the shipiitself to
satisfy the claimof the plaintiff out of the res. The ship
is for this purpose treated as a person. Such an action nmay
constitute an inducement to the owner to submit to the
jurisdiction of the court, thereby making hinself liable to
be proceeded against by the plaintiff in personam It s,
however, inperative in an action in remthat the ship shoul d
be within jurisdiction at the time the proceedings are
started. A decree of the court in such an action binds not
nmerely the parties to the wit but everybody in the world
who might dispute the plaintiff’s claim
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It is by neans of an action in remthat the arrest of a
particular ship is secured by the plaintiff. He does not
sue the owner directly and by nane; but the owner or any one
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interested in the proceedings nay appear and defend. The
wit is issued to "owners and parties interested in the
property proceeded against." The proceedings can be
started in England or in the United States in respect of a
maritime lien, and in England in respect of a statutory

right inrem Amritine lien is a privileged claimagainst
the ship or aright to a part of the property in the ship

and it "travels" with the ship. Because the ship has to
"pay for the wong it has done", it can be conpelled to do
so by a forced sale. (See The Bold Buccl eaugh, (1851) 7
Mbo. PC 267). |In addition to maritime liens, a ship is
liable to be arrested in England in enforcenment of statutory
rights in rem (Supreme Court Act, 1981). |If the owner does
not submt to the jurisdiction and appear before the court
to put in bail and release the ship, it is liable to be
condemmed and sold to satisfy the clains against her. I f,
however, the owner submts to jurisdiction and obtains the
rel ease” of the ship by depositing security, he becones

personally liable to be proceeded against in personam in
execution of the judgnment if the ambunt decreed exceeds the
amount of the bail. The arrest of the foreign ship by neans

of an action in remis thus a neans of assum ng jurisdiction
by the conpetent court.

The admiralty action in rem as practised in England or
in the United States, is unknown to the civil |aw In
countries following the civil law, ~all - proceedings are
initiated by actions in personam The President of the
Court having conpetence in the matter has the power to order
an attachnent of ‘the ship if he is convinced that the
plaintiff is likely to lose his security unless the ship is
detained within jurisdiction. ~ H's hands are not fettered by
the technicalities of an action in remand the scope of the
proceedings are not limted to maritinme liens or 'clains.*
According to the French law, arrest of a ship is | allowed
even in respect of non-maritine clainm and whether or not
the claimant is a secured or unsecured creditor. A vesse
may be arrested either for the purpose of nobi lising the
vessel as security (Saisie conservatoire) or in execution of
j udgrment (Saisie Execution) whether or not the claimhas any
relation to the vessel. Arrest of the vessel has the
advantage of forcing the owner to furnish security to
guarantee satisfaction of any decree that may be passed
against him On
* See D.C  Jackson, Enforcenent of Maritine Cains,

(1985) Appendix 5, p. 437 et seq.

1043
furni shing sufficient security with the Court, he is usually
allowed to secure the rel ease of the vessel. Maritine lawis
part of the general |aw of France and other ‘civil |aw
countries’ and is dealt with by the ordinary courts or
tribunals. The presence of any property belonging to the
def endant within the territorial jurisdiction confers
jurisdiction on the French Court. (See the observation  of
Lord Diplock in The Jade (1976) 1 All. E. R 921, 923).

The real purpose of arrest in both the English and the
Cvil Law systens is to obtain security as a guarantee for
sati sfaction of the decree, although arrest in England is
the basis of assunption of jurisdiction, unless the owner
has submitted to jurisdiction. In any event, once the arrest
is nmade and the owner has entered appear ance, t he
proceedi ngs continue in personam All actions in the civi
law - whether maritinme or not - are in personam and arrest
of a vessel is permtted even in respect of non-maritinme
clains, and the vessel is treated as any other property of
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the owner, and its very presence wthin jurisdiction is
sufficient to cl ot he t he conpet ent tribunal with
jurisdiction over the owner in respect of any claim (See
D. C. Jackson, Enforcenent of Maritinme Cains, (1985) Appendix
5). Admiralty actions in England, on the ot her hand,
whether in remor in personam are confined to well defined
maritinme liens or clainms and directed against the res(ship
cargo and freight) whichis the subject-matter of the
di spute or any other ship in the sane beneficial ownership
as the res in question.

Maritime law is as nuch a part of the general |ega
system as any other branch of the law. Wth the nerger of
the Admralty and Common Law Courts in England in 1875 and
the fusion of their |egal precepts and concepts, this branch
of the law, despite its peculiarities about actions in rem
is no longer treated as a separate and i ndependent branch
It is not the exclusive preserve of the English H gh Court,
for certain county courts in that country are specially
aut horised to exercise this jurisdiction. This is nmuch nore
true of the civil |aw system where no distinction is drawn
between maritime | aw and other branches of the law, and they
are admini stered alike by the same courts or tribunals.

It may not be correct to say that the admiralty
jurisdiction of the English Courts is dependent entirely on
statutes. It may be true in a very limted sense as regards
the jurisdiction of the High Court after the nerger of the
H gh Court of Admiralty with the H gh Court of Justice by
t he
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Supreme Court of Judicature Act, 1873 which cane into force
in 1875: See Suprene Court of Judicature (Commencenent) Act,

1874. Even so, statutes are codifications of | ega
principles developed by the decisions of Courts and those
principles remain the life-blood of ~the statutes. The
observation of Lord D plock in The Jade (1976) 1 All. ER

920, on which much reliance is placed by M. Ramachandran in
support of his argunents, has to be so understood. (See al so
Hal sbury’s Laws of England, Vol. 1, para 307).

Renedy for enforcenment of maritinme liens was avail able
prior to the introduction of statutes. "Admiralty law was
derived fromthe |l aws of O eron, supplenmented by the civi
| aw' Per Lord Hal sbury, L.C, Currie v. MKnight, [1897] AC
97. For along time the Admiralty Court devel oped the |aw
i ndependently fighting its battles with the Comobn Law
Courts on the question of jurisdictional- boundaries. By
statutory intervention the court structure came to be
uni fied and substantive rights and remedi es becane avail abl e
wi t hout regard to jurisdictional boundaries. Al t hough
statutes now control the field, nuch of the admralty lawis
rooted in judicial decisions and influenced by the inpact of
civil law, common |aw and equity. The ancient maritime codes
like the Rhodian Sea Law, the Basilika, the Assizes of
Jerusalem the Rolls of Oeron, the Laws of Vishy, the
Hanseatic Code, the Black Book of the British Admralty,
Consol ato del Mare, and others are, apart fromstatute, sone
of the sources fromwhich the | aw devel oped i n England. Any
attenpt to confine adnmiralty or maritime law wthin the
bounds of statutes is not only unrealistic but incorrect.
Al though this branch of the law in England is now governed
generally by statutes, the lawin all its aspects can be
understood only by viewing it in the context of decisions of
courts and the general principles which are conmon to common
law and equity.

Unlike in the "civil law countries", there is no
mariti me code in England containing all aspects of maritime
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| aw. The Merchant Shipping Acts and the Carriage of Goods by
Sea  Act contain t he substantive rul es, but t he

jurisdictional and other aspects of naritime clains have to
be traced to nunerous other statutes and sources. English

Maritime Law ‘is still composed of rules having their roots
in statute, rules of <court and judicial doctrine of
Admiralty, common law and equity'. (See D.C  Jackson,

Enforcenent of Maritine dains, 1985 p.9). See al so
Hal sbury, op. cit., Vol. (1), para 307. As Christopher Hil
puts it: "..... Britain is a
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conmon law country and that Admralty |aw has been
superinposed over the years by various statutory enactnents
from tine to time. The right to seize a vessel by |ega
process is therefore partly based on rights conferred by
general maritime |aw-and partly upon the right to take |ega
action of this nature granted by statute ....". Maritime
Law, 2nd ed. p. 93.

Intracing the history of admiralty lawin India, it is
i kewi se ‘mi sl eading and incorrect to confine it to statutes.
Statutes —have been codifications ~of rules of Ilaw as
devel oped by usage, practice and custom As stated by
Westropp, C.J., of the Bonbay Hi gh Court in Bardot & Anr. v.
The Anerican Ship Or Vessel *‘Augusta’, 1873(x) Bombay Hi gh
Court Reports, 110, at p. 113:-

“...If we have jurisdiction toentertain this suit,
it rmust be sought for in the general maritine |aw
admi ni stered by Courts of Admiralty
.... we nmust hold it to be quite clear that the
Statutes 3 & 4 Vict. c. 65 (1840), 24 Vict. c. 10
(1861), and 26 & 27 Vict. c. 24 (1863), do not
increase or in any wise affect ~our jurisdiction
either in Admiralty or Vice-Admiralty, and that if
we have jurisdiction to entertain this cause, @ that
jurisdiction nmust be sought for outside those
Statutes.”

Were statutes are silent and renmedy has to be sought by
recourse to basic principles, it is the duty of the court to
devi se procedural rules by anal ogy and expediency. ~ Actions
in rem as seen above, were resorted to by courts as a
device to overcome the difficulty of personal service on the
defendant by conpelling himto enter appearance and ~accept
service of summons with a viewto furnishing security for
the release of the res; or, in his absence, proceed against
the res itself, by attributing to it a personality for the
purpose of entering a decree and executing the sane by sale
of the res. This is a practical procedural device devel oped
by the courts with a view to rendering justice in
accordance with substantive law not only in cases of
collision and salvage, but also in cases of other  nmaritine
liens and clains arising by reason of breach of contract
for the hire of vessels or the carriage of goods or  ‘other
maritime transactions, or tortious acts, such as conversion
or negligence occurring in connection with the carriage  of
goods. Wiere substantive | aw demands justice for the party
aggrieved, and the statute has not provided the renedy, it
is the duty of the court to devise
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procedure by draw ng anal ogy from other systenms of |aw and
practice. To the courts of the "civil law countries" in
Europe and ot her places, like problens seldomarise, for al

persons and things wthin their territories (including
their waters) fall within their conpetence to deal wth
They do not have to draw any distinction between an action
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in remand an action in personam

It is likewise within the conpetence of the appropriate
Indian Courts to deal, in accordance with the genera
principles of maritinme |aw and the applicable provisions of
statutory law with all persons and things found within their
jurisdiction. The power of the court is plenary and
unlimted unless it is expressly or by necessary inplication
curtailed. Absent such curtailment of jurisdiction, al
remedi es which are available to the courts to admnister
justice are available to a clainmant against a foreign ship
and its owner found within the jurisdiction of the concerned
High Court. This power of the court to render justice nust
necessarily include the power to nmake interlocutory orders
for arrest and attachnent before judgnent.

The High Court in I'ndiaare superior courts of record.
They have original and appellate jurisdiction. They have
i nherent and plenary powers. Unless expressly or inpliedly
barred, and subject to the appellate or discretionary
jurisdiction of this Court, the Hi gh Courts have wunlimted
jurisdiction, including the jurisdiction to determine their
own powers. (See Naresh Shridhar M rajkar and Ors., v. State
of Maharashtra and Anr., [1966] 3 SCR 744. As stated in
Hal sbury’s Laws of England. 4th edition, Vol. 10, para 713

"Prima facie, no matter is deened to be beyond the
jurisdiction of a superior court wunless it is
expressly shown to be so, while nothing is wthin
the jurisdiction of an inferior court unless it s
expressly shown on the face of the proceedi ngs that
the particular matter i's within the cognizance of
the particular court.”

The observation of this Court in Raja Soap Factory and
QO hers v. S. P. Shantharaj and OQthers, [1965] 2 SCR 800, that
section 151 of the Code of Civil Procedure did not confer on
the Hgh Court jurisdiction which was not specifically
vested was made in the context of section 105 of the 'Trade
and Merchandi se Marks Act (43 of 1958) which conferred a
specific jurisdiction in respect (of a passing off action
That observation is not
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rel evant to the question regarding the inherent and - pl enary
jurisdiction of the H gh Court as a superior - court of
record. The Andhra Pradesh Hi gh Court, as a successor to the
Madras High Court, is vested with all the appellate and
original jurisdiction, including admralty jurisdiction to
order the arrest and detention of a ship

I n deci sions such as Jayaswal Shipping Conpany v. ‘S.S.
Leel avati’, AIR 1954 Cal cutta 415; Kamal akar Mahadev Bhagat
v. Scindia Steam Navigation Co. Ltd., Bonbay, AIR 1961
Bonbay 186; Rungta Sons Private Ltd. & Anr. v. S.S. ‘“Edison
Mariner’ & Anr., 1961-62 (66) Calcutta Wekly Notes /1083;
National Co. Ltd. v. Asia Mariner, 1967-68 (72) Calcutta
Weekly notes 635; Ms. Sahida Ismail v.Petko R Salvejkov &
Os., AIR 1973 Bonbay 18 and Snt. Reena Padhi v. ‘Jagdhir’,
AIR 1982 Oissa 57, the Hgh Courts took an undul y
restrictive view of the courts’ admralty jurisdiction by
l[imting it to what was permtted by the Admiralty Court
Act, 1861 and the Colonial Courts of Admralty Act, 1890.
This was, in our view, an wunjustified abdication of
jurisdiction and a self-assumed fetter on conpetence to
render justi ce.

In equating the admralty jurisdiction of the Indian
High Court to that of the English Hi gh Court, the Colonia
Court of Admiralty Act, 1890 significantly refers to the
admiralty jurisdiction of the H gh Court in England ‘' whether
existing by virtue of any statute or otherwise’. This is an
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enabling statute, and not a statute of limtation of power.
It aids, and does not fetter, the growmh of jurisdiction
There is no reason why the words ‘statute or otherw se
should be so construed as to exclude the wvarious sources
fromwhich the admiralty jurisdiction in England devel oped.
Apart from statutes, the powers of that Court, as seen
above, were derived from custom and practice and the
princi pl es devel oped by conmon | aw and equity as well as by
the generally recognised principles of civil |aw devel oped
and practised in Europe. There is no reason, as rightly
stated by Westropp. C.J. of the Bonbay High Court in Bardot
(supra), why the expression ‘statute or otherw se’ should be
so construed as to exclude all these vast areas of |ega
principles which enriched and strengthened the naritine |aws
of Engl and. Likewise, there is no reason why those
principles should also not be drawn upon to enrich and
strengthen the jurisprudence of this country, even if the
jurisdiction of our courts were to be, by conpulsions of
hi story, ~/considered to be curtailed and dovetailed to the
colonial ' past - a proposition which is neither correct nor
consi stent wi th our status-as a sovereign republic. It is
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time to take a fresh ook at the ol d precedents.

In this connection we would refer to the recent decision
of this Court in/Delhi Judicial Service Association, Tis
Hazari Court, Delhi v. State of Gujarat & O's., JT 1991 (3)
SC 617. This Court stated

Y The ' constitution has assigned a newrole to

the Constitutional Courts to ensure rule of law in

the country...... Time has cone to have a fresh

look at the old precedents and to |ay down |aw

with the changed perceptions keeping in view the

provi sions of the Constitution......
See also S.P. Gupta v. Union of India, [1982] 2 SCR, 365,
520-521, 597-598.

It is well recognised in international law that a
nmer chant ship, though generally governed by the laws of the
flag State, subjects itself to the jurisdiction of ‘a foreign
State as it enters its waters. The Geneva Convention on the
Territorial Sea and Contiguous Zone, 1958 and the Law of the
Sea Convention, 1982 affirmthat the sovereignty of a State
extends over its internal and territorial waters.*

"A foreign vessel, no matter what flag she flies, owes
temporary and | ocal allegiance to the sovereign of any port
to which she cones. And the persons in. such a vesse
i kewi se must obey the | aw and regul ations of the port. Such
jurisdiction is discretionary. Once a foreign vessel passes
out of territorial waters, she owes no further duty to the
pl ace which she has left, unless she is ‘hotly persued’ . But
her conduct on the high seas or in foreign ports nmay subj ect
her to penalties on returning on a subsequent- visit".
(Benedict, The Law of Anerican Admralty, Sixth Edition,
pages 121 & 122).

In the words of Chief Justice Marshal of the United
States Suprene Court "it would be obviously inconveni ent and
dangerous to society and would subject the |aws to continua
infraction, and the governnment to degradation, if such
(alien) individuals or nerchants (trading in ships) did not
owe tenporary and | ocal allegiance, and were not amenable to
the jurisdiction of the country."” (The Schooner Exchange v.
M Faddon & O's.,

* See Nagendr a Si ngh, I nt ernati onal Maritime Law
Conventions, British Shipping Laws, Vols. | to IV
1049
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[1812] 11 U.S. (7 Cranch) 114, 143.)

Al  foreign merchant ships and persons thereon fal
under the jurisdiction of a coastal State as they enter its
waters. Subject to the right of ‘innocent passage’, the
coastal State is free to exercise jurisdiction over such
ships in respect of matters the consequence of which extend
beyond the ships. Such ships are subject to the Iloca
jurisdiction in crimnal, civil and adm nistrative natters.
This jurisdiction is, however, assumed only when, in the
opi nion of the local authorities, the peace or tranquillity
of the port is disturbed, when strangers to the vessel are
i nvolved or when the |ocal authorities are appealed to.
Questions which affect only the internal order and econony
of the ship are generally left to the authorities of the
flag State. Coastal = States are entitled to assune
jurisdiction in respect of naritinme clains against foreign
nmerchant ships lying in their waters. These ships are |liable
to be arrested and detained for the enforcement of maritine
clains. The courts of the country in which a foreign ship
has been arrested nmay determne the cases according to
nerits, provided they are enpowered to do so by the donestic
law of the country or in any of the cases recognised by the
I nternational Convention relating to the Arrest of Seagoing
Ships, Brussels, 1952.* The maritine clainms in respect of
which the power /of arrest is recognised. in law include
clains relating to damage caused by any ship either in
collision or otherwise; clains relating to carriage of goods
in any ship whether by charterparty or otherwse, |oss of or
damage to goods etc. These principles of international |aw,
as generally recognised by nations, |eave no doubt that,
subject to the local laws regulating the conpetence of

courts, all foreign ships lying within the waters of a
State, including waters in ports, harbours, roadsteads, and
t he territorial wat ers, subject thensel ves to t he
jurisdiction of the local authorities in respect of maritine
cl ai ns and they are liable to be arrested for the

enf orcenent of such clains.

In India, carriage of goods by sea is governed by the
Indian Bills of Lading Act, 1856, the Indian Carriage of
Goods by Sea Act, 1925, the Merchant  Shipping Act, 1958, and
general statutes, such as the Marine lnsurance Act, 1963,
the Contract Act, 1872, the Evidence Act, 1872, the Indian
Penal Code, 1860, the Transfer of Property Act, 1882, the
G vi
* See also the International Conventions for t he
Unification of Certain Rules relating to Maritine Liens and
Mort gages of 10th April, 1926 and May 27, 1967.
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Procedure Code, 1908, the Crimnal Procedure Code, 1973, the
Conpani es Act, 1956, etc.etc. as well as the  genera

principles of Ilaw such as the law of tort, public and
private international law etc. In this connection, reference
may al so be made to the Indian Ports Act, 1908 and the Mjor
Port Trusts Act, 1963 concerning the admnistration of the
port and the jurisdiction over ships in port, the Custons
Act, 1962 containing various regulatory neasures affecting
shi ps, goods and persons in connection with inportation or
exportation of goods, as well as the provisions governing
enpl oyment of | abour. The Indian Bills of Lading Act, 1856
enphasi ses the negotiable and other characteristics of a

bill of lading. The Carriage of Goods by Sea Act, 1925,
contains the Hague Rules regulating the respective rights
and liabilities of the parties to a contract governed by

bills of lading or simlar documents of title for carriage
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of goods by sea "fromany port in India to any other port
whether in India or outside India". The Merchant Shipping
Act enbodies rules regarding registration of |Indian ships;

transfers or nortgages of ships or shares; nati ona
character and flag; enployment of seanen; safety, nuclear
shi ps; col l'i si ons, accidents at sea and liability;
[imtation of liability; navi gati on; prevention of
pol lution; investigation and enquiries; weck and sal vage;

coasting trade; sailing vessels; penalties and procedure,
etc. Many of these provisions have been adopted from rules
formul ated by various international conventions.

It is true that |Indian statutes I|lag behind the
devel opnent of international law in conpari son to
cont enporaneous statutes in England and other naritine
countries. Although the Hague Rules are enbodied in the
Carriage of Goods by Sea Act, 1925, India never becanme a
party to the International Convention |aying down those
rules (Internationl ~Convention for the Unification of
Certain Rules of Lawrelating to Bills of Lading, Brussels
1924). The Carriage of Goods by Sea Act, 1925 nerely
foll owed the (United Kingdon) Carriage of Goods by Sea Act,
1924. The United Kingdom repeal ed the Carriage of Goods by
Sea Act, 1924 with aviewto incorporating the Visby Rules
adopted by the Brussels Protocol of 1968. The Hague-Vishy
Rul es were accordingly adopted by the Carriage of Goods by
Sea Act, 1971 (United Kingdon). Indian legislation has not,
however, progressed, notw thstandi ngthe Brussels Protoco
of 1968 adopting the Visby Rules or the United Nations
Convention on the Carriage of Goods by Sea, 1978 adopting
the Hanburg Rul es. The Hanmburg Rul es prescribe the m ninum
liabilities of the carrier far nore justly and equitably
than the Hague Rules so as to correct the tilt in the latter
in favour
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of the carriers. The Hanburg Rules are acclaimed to be a
great inprovement on the Hague Rul es and far nore beneficia
from the point of view of the cargo owners. India has also
not adopted the International Convention relating to the
Arrest of Sea-going Ships, Brussels, 1952. Nor - has/ India
adopted the Brussels Conventions of 1952 on civil and pena
jurisdiction in matters of collision; nor the Brussels
Conventions of 1926 and 1967 relating to maritime |iens  and
nortgages.* India seens to be lagging behind nany other
countries in ratifying and adopting t he benefi ci a
provisions of various conventions intended to facilitate
international trade. Although these conventions have not
been adopted by | egislation, the principles incorporated in
the conventions are thensel ves derived fromthe comon. |aw
of nati ons as enbodyi ng the felt necessities of
international trade and are as such part of the common | aw
of India and applicable for the enforcenent of —maritine
cl ai ms agai nst foreign ships.

The Merchant  Shipping Act, 1958 contains vari ous

provisions to enforce territorial jurisdiction. The Act
being essentially regulatory in character, the various
authorities, tribunals and Courts entrusted with t he

admi ni stration and enforcenent of its provisions are
specifically stated. The High Court is defined under section
3(15) as follows :
"3(15). ‘High Court’, inrelation to a vessel
neans the Hi gh Court within the limts of whose
appel l ate jurisdiction -
(a) the port of registry of the vessel is situate;
(b) the vessel is for the tine being; or
(c) the cause of action wholly or in part arises;"
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(a) International Convention relating to the Arrest of
Seagoi ng Ships, Brussels, 10 May 1952 (I MO);

(b) International Convention on Certain Rules concerning
Cvil Jurisdiction in Matters of Collision, Brussels, 10 May
1952 (I MO);

(c) International Convention for the Unification of
Certain Rules relating to Penal Jurisdiction in Matters of
Col l'ision, Brussels, 10 May 1952 (IMC); and
(d) International Conventions for the Unification of Certain
Rules of Law relating to Maritime Liens and Mortgages

Brussels, 10 April 1926, and the Revised Convention on
Maritinme Liens and Mortgages, Brussels, 29 May 1967 (I M)
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Accordingly, a foreign'ship falls within the jurisdiction
of the Hi gh Court where the vessel happens to be at the
relevant tine - i.e., at the tine when the jurisdiction of
the H.gh Courtis invoked, or, where the cause of action
whol ly or /in part arises.

The 'detention of a foreign ship is authorised in terns
of sections 443 and 444. |In view of their vital significance
in the enforcenent of maritime jurisdiction, we shall read
these two sections in full. Section 443 defines t he
character and scope of the power of detention

"S. 443./ Power to detain foreign ship that has
occasi oned damage. - (1) Wenever any damage has in
any part. of the world been caused to property
bel onging to the Government or to any citizen of
India or a conmpany by a ship other than an Indian
ship and at any tinme thereafter that ship is found
within Indian jurisdiction, the H gh Court nay,
upon the application of any person who al |l eges that
the damage was caused by the m sconduct or want of
skill of the naster or any menber of the crew of
the ship, issue an order directed to any proper
officer or other officer named in the or der
requiring himto detain the ship until such tine as
t he owner, nmaster or consignee t her eof has
satisfied any claimin respect of the  danage or
has given security to the satisfaction of the Hgh
Court to pay all costs and damages that may be
awarded in any legal proceedings that may be
instituted in respect of the danage, and any
officer to whomthe order is directed shall detain
the ship accordingly.
(2) Whenever it appears that before an application
can be nade under this section, the shipin respect
of which the application is to be made. w ll _ have
departed fromlindia or the territorial  waters of
India, any proper officer nay detain the ship for
such time as to allow the application to -be made
and the result thereof to be communicated 'to the
of ficer detaining the ship, and that officer  shal
not be liable for any costs or damages in respect
of the detention unless the sane is proved to have
been nade without reasonabl e grounds.
(3) In any legal proceedings in relation to any
such damage aforesaid, the person giving security
shal | be nade a defendant and shall for the purpose
of such proceedi ng be deened to be
1053

the owner of the ship that has occasioned the
damage. "

(enphasi s suppli ed)

The power of enforcement of an order of detention of a
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foreign ship is dealt with by section 444.
"S. 444. Power to enforce detention of ship. - (1)
Where under this Act a ship is authorised or
ordered to be detained, any conmi ssioned officer of
the I ndian Navy or any port officer, pilot, harbour
master, conservator of port or custons collector
may detain the ship.
(2) If any ship after detention, or after service
on the naster of any notice of, or order for, such
detention proceeds to sea before she is rel eased by
conpetent authority, the master of the ship shal
be guilty of an offence under this sub-section
(3) Wien a ship so proceeding to sea takes to sea
when on board thereof in the execution of his duty
any person authorised under this Act to detain or
survey the ship, the owner, master or agent of such
ship shall each be liable to pay all expenses of,
and incidental to, such person being so taken to
sea and shall also be guilty of an offence under
thi's sub-section.
(4) When any owner, or _naster or agent is convicted
of an of fence under sub-section (3), the convicting
magi strate my inquire into and deternmine the
amount payabl e on account of ' expenses by such
owner, nmster or agent under that sub-section and
may direct that the sane shall be recovered from
him in the manner provided for the recovery of
fines."
These provisions relate to detention by reason of danage
caused in any part. of the world by a foreign ship to
property belonging to the Governnent of India or to an
Indian citizen or conpany. The sections are wide in terns
and the expression ‘danage’ is not necessarily confined to
physi cal damage. Odinarily damage is caused by physica
contact of the ship, such asincollision. But danmage can
al so be caused to property by breach of contract or acts of
comm ssion or omssion on the part of the carrier/ or his
agents or servants by reason of the negligent operation and
managenent of the vessel, as, for exanple, when cargo is
danmaged by exposure to
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weat her or by negligent stowage; or, by the msconduct of
those in charge of the ship, |ike when cargo is disposed of

contrary to the instructions of the owner or by reason of
theft and other m sdeeds. In all these cases, danage arises
by reason of |o0ss caused by what is done by the ship or by
the breach, negligence of m sdeeds of those in charge of the
ship. It nust however be noticed that the expression ‘danage
done by any ship’ has been construed by the English Courts
as not to apply to clains against the carrying ship for
danage done to cargo. In the Victoria 1887 12 PD 105, the
Court so construed section 7 of the Admralty Court Act,
1861 (24 Victoriae c. 10)*. It has been held to apply only
to physical damage done by a ship by reason of its comng
into contact with sonething. See The Vera Cruz, [1884] 9 PD
96; Currie v. MKnight, [1897] AC 97 and The Jade, [1976] 1
All. ER 920. In view of the specific provisions of the
English statutes of 1920, 1925, 1956 and 1981, it was
unnecessary for the English Courts to construe t he
expression broadly so as to include cargo clainms and the
i ke. The last two enactnents contain an exhaustive list of
maritinme clainms and questions in regard to which the High
Court can exercise jurisdiction over any nmerchant ship by
arresting it as it enters the waters of Britain. This power,
as al r eady noticed, 1is available, whatever be t he
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nationality of the ship or its owner or the domcile or
pl ace of residence or business of the owner, or wherever the
cause of action has arisen. About the words ‘danmage done by
a ship’ in section 7 of the Admiralty Court Act, 1861 and
the decision in The Victoria [1887] 12 PD 105 to the effect
that the section had no application to clainms against the
carrying ship for danage to cargo, the follow ng observation
significantly appears in Hal sbury’s Laws of England, 4th ed.
Vol. | (1), para 319 N 12.
"...but this question is academic in the light of
the fact that jurisdiction in respect of clains for
damage to cargo carried in a ship is now expressly
gi ven by the Supreme Court Act 1981 s. 20(2)(g)."

In the absence of any statute in India conmparable to
the English statutes onadmralty jurisdiction, there is no
reason why the words *danage caused by a ship' appearing in
section 443 of the Merchant Shipping Act, 1958 should be so
narrowy construed asto limt themto
* Secti'on” 7 reads :

"The ~High Court of Admiralty shall have jurisdiction
over any O aimfor Danmage done by any ship."
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physi cal damage and exclude any other " damage arising by
reason of the operation of the vessel in connection with the
carriage of goods. The expression is w de enough to include
all maritime questions or clains. |If goods or other property
are lost or danaged, whether by physical  contact or
otherwi se, by reason of unauthorised acts 'or negligent
conduct on the part of the shipowner or ~his agents or
servants, wherever the cause of action has  arisen, or
wherever the ship is registered, or wherever the owner has
his residence or domicile or place of business, such a ship
at the request of the person aggrieved, is liable to be
det ai ned when found within Indian jurisdiction by recourse
to sections 443 and 444 of the Merchant Shipping Act, @ 1958
read with the appropriate rules of practice and procedure of
the High Court. These procedural provisions are but /tools
for enforcenment of substantive rights which are rooted in
general principles of law, apart fromstatutes, and for the
enforcenent of which a party aggrieved has right to invoke
the inherent jurisdiction of a superior court:

The I ndian Carriage of Goods by Sea Act, 1925 applies to
carriage of goods by sea under bills of lading or  simlar
docunents of title froma port in India to any -other port
whether in or outside India. (See section 2). The Act
i mposes certain responsibilities and liabilities and confers
certain rights and inmunities upon the carrier (see Articles
Il & I1V). In respect of aclaimrelating to 'an outward
cargo, the cargo owner has a right to bring a suit against a
shi powner subject to the period of Ilimtation “specified
under Act, nanely, one year [Article 11l (6)]. The
substantive rights recognised by the statute are of  equa
application to foreign nmerchant ships as they are to Indian
nerchant ships. The Carriage of Goods by Sea Act does not,
however, contain any provision for the enforcenent of the
right by arresting the foreign vessel found in |Indian
waters. In the absence of arrest, no effective renedy
against a foreign owner may be available to the cargo owner.
The same is the position with regard to clains relating to
cargo carried under a charterparty. It 1is, therefore,
necessary that he should have recourse to the renedy
avai |l abl e to hi munder the Merchant Shipping Act. That Act,
as stated wearlier, confers aright to arrest a vessel in
respect of any damage caused by a ship. If that expression,
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in the absence of any other nore appropriate statute, is
understood sufficiently broadly as an enabling provision to
effectively assume jurisdiction over a foreign ship for the
enforcenent of a substantive right recognised by law, there
woul d be no difficulty in finding a remedy for the right the
| aw has conferred on the cargo owner.
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The Merchant Shipping Act enpowers the concerned High
Court to arrest a ship in respect of a substantive right. A
right conferred by the Indian Carriage of Goods by Sea Act,
1925 in respect of outward cargo is one of those rights
whi ch can be enforced by arrest and detention of the foreign
ship in order to found jurisdiction over the vessel and its
owners, just as it can be done in respect of inward cargo by
reason of the substantive rights conferred by the Admiralty
Court Act, 1861 read with-the Colonial Courts of Adnmiralty
Act, 1890, and other rules of law. The same principle nust
hol d good for carriage under a charterparty. These and ot her
| aws, 'such as the law of contract, tort, crine, nortgage,

mari ne i'nsurance, custons, port operations, etc., and the
Cvil and Crimnal Procedure Codes as well as the relevant
rules of court regulating procedure and practice together
constitute the body  of substantive and procedural |aws

governing clains relating to inward and outward cargo, and
such clains are /'enforceable against foreign ships by
recourse to arrest’ and detention when f ound within
jurisdiction. Viewed in this light, and by this reasoning,
the Andhra Pradesh High Court, as a successor to the Madras
H gh Court, does not lack admralty jurisdiction in respect
of clains relating to outward cargo.

The admralty jurisdiction of the H gh Court is
dependent on the presence of the foreign ship in_ Indian
waters and founded on the arrest- of that ship. This
jurisdiction can be assuned by the concerned High Court,
whet her or not the defendant resides or carries on business,
or the cause of action arose wholly or in part, within the
local limts of its jurisdiction. Once a foreign /ship is
arrested within the local limts of the jurisdiction of the
H gh Court, and the owner of the ship has entered appearance
and furni shed security to the satisfaction of the Hi gh Court
for the release of the ship, the proceedi ngs continue as a
per sonal action.

The Merchant Shipping Act, 1958 provides a detailed code
of substantive and procedural rules regulating shipping  as
an industry control exercised over it by the conpetent
aut horities in confirmty wth vari ous i nternationa
conventions whi ch have, under the auspices of  Internationa
Organi sations such as the IMDor the ILO " unified and
devel oped various aspects of shipping Ilaws. Conventions
regul ating sea traffic, safety of life at sea, enpl oynent of
seanen, wages, hours of work, social security, “etc. are
cases in point. Likew se, the substantive rules concerning
transport of goods are contained in the Indian Bills of
Lading Act, 1856 and the Indian Carriage of Goods by Sea
Act, 1925. But the jurisdictional questions concerning
arrest
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of foreign ships for enforcenent of clainms against the
shi powner as a transporter of goods, which in England are
regulated by the Suprenme Court Act 1981, are in many
respects left unregulated by Indian legislation. Wile the
provi sions of various international conventions concerning
arrest of ships, civil and penal jurisdiction in matters of
collision, nmaritime liens and nortgages etc. have been
incorporated into the nmunicipal laws of many maritinme
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States, India, as stated above, |ags behind themin adopting
these wunified rules.* By reason of this void, doubts about
jurisdiction often arise, as in the present case, when
substantive rights, such as those recogni sed by the Carriage
of Goods by Sea Act, are sought to be enforced. The renedy
lies, apart from enlightened judicial construction, in
pr onpt legislative action to codify and clarify the
admralty laws of this country. This requires thorough
research and investigation by a teamof experts in admralty
law, conparative law, and public and private internationa
law. Any attenpt to codify without such investigation is
bound to be futile.

No Indian statute defines a maritine claim The Suprene
Court Act, 1981 of England has catalogued clainse wth
reference to the wunified rules adopted by the Brussels
Convention of 1952 on the Arrest of Seagoi ng Ships. **

* See for exanple, the Brussels Conventions |isted above.
See al'so the Adm nistration of Justice Act, 1956 and the
Suprenme Court Act, 1981 incorporating the internationa
rules-into English | aw

** |nternational Convention for the Unification of Certain
Rul es relating to the Arrest of Seagoing Shi ps,
Brussels, May 10, 1952. Article 1 of this Convention
reads:

(1) "Maritime daim neans a claimarising out of one or

nore of the follow ng:

(a) danmge caused by any ship either in collision or
otherwi se; (b) loss of " life or personal injury
caused by any ship or-occurring in connection wth
the operation of any ship;(c) salvage; (d) agreenent
relating to the use or hire of ‘any ship whether by
charterparty or otherw se;(e) agreenent relating to
the carriage of goods in any ship whether by
charterparty or otherwise; (f) loss of or damage to
goods including baggage carried in any ship; (9)
general average; (h) bottonry; (i) towage (j)
pi | ot age; (k) goods or naterials wherever  supplied
to a ship for her operation or nuaintenance; (I)
construction, repair or equipnent of any ship or
dock charges and dues; (n)_ wages of Masters,
Oficers, or crew, (n) Mster s disbursenents,

i ncl udi ng di shursenents nade by shippers,

charterers or agents on behal f of a ship or

her owner; (0) di sputes as-to the title to

or ownership of any ship;(p) di sput es

bet ween co-owners of any ship as to the

owner shi p, possessi on enpl oynent or ear ni ngs

of that ship; (q) the nortgage or hypothecation of
any ship.

footnote contd. on next page
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Al t hough India has not adopted the various Brussel s

Conventions*, the provisions of these Conventions are the
result of international unification and devel opment of the
maritinme laws of the world, and can, therefore, be regarded
as the international conmon |aw or transnational |law rooted
in and evolved out of the general principles of nationa
I aws, whi ch, in the absence of specific statutory
provisions, can be adopted and adapted by courts to
suppl enent and conpl emrent national statutes on the subject.
In the absence of a general naritine code, these principles
aid the courts in filling up the lacunae in the Merchant
Shipping Act and other enactments concerning shipping.
"Procedure is but a handnai den of justice and the cause of
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justice can never be allowed to be thwarted by any
procedural technicalities." S.P. Gupta v. Union of India,
[1982] 2 SCR, 365, 520, 521

It is i mportant to renenber that t he Brussel s
Convention on Arrest of Ships nerely restricts or regulates
the power of the coastal States and is not intended to
confer power which they did not otherw se have as sovereign
States. ‘Arrest’ to which the convention refers is detention
of a ship to secure a naritinme claim and not seizure of a
ship in execution or satisfaction of judgment.

The judicial power of this country, which is an aspect
of national sovereignty is vested in the people and is
articulated in the provisions of the Constitution and the
laws and is exercised by courts enpowered to exercise. It is
absurd to confine that power to the provisions of inperia
statutes of a bygone age. Access to court which is an
i mport ant right ~vested in every citizen inplies t he
exi stence of the power of the Court to render justice
according’ to law.~ Wuere statute is silent and judicia
i ntervention i s required,” Courts strive to redress
grievances according to what is perceived to be principles
of justice, equity and good consci ence.

In the words of Chief Justice Marshal :-

(2)"Arrest" neans the detention of a ship by judicia
process to secure a naritine claim but ‘does not include the
seizure of a ship in execution or satisfaction of a
j udgrent .

(3) "Person" includes individuals, partnershi ps and bodies
cor por at e, CGovernnents, their -~ Departnents, and Public
Aut horiti es.
(4) "daimant" neans a person who alleges that a naritine
claim exists in his favour
See the Conventions |I|isted above.
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"The jurisdiction of courts is a branch of @ that
which is possessed by the nation as an independent
sovereign power. The jurisdiction of the nation
within its own territory is necessarily exclusive
and absol ute.
It is susceptible of no limtation not inposed by
itself....".
The Schooner Exchange v. MFaddon & Os. U S
Supreme Court Reports, Cranch 5-9, p. 114, 133 (3
L.ed. 287).

Admiralty jurisdiction is an essential aspect of
judicial sovereignty which under the Constitution and the
laws is exercised by the H gh Court as a superior court of
record admnistering justice inrelation to persons and
things within its jurisdiction. Power to enforce clains
agai nst foreign ships is an essential attribute of
admiralty jurisdiction and it is assuned over such | ships
while they are within the jurisdiction of the H gh Court by
arresting and detaining them

Al'l persons and things within the waters of a State fal
within its jurisdiction unless specifically curtailed or
regul ated by rules of international |aw. The power to arrest
a foreign vessel, while in the waters of a coastal State, in
respect of a respect of a maritime claim wherever arising,
is a denpnstrable manifestation and an essential attribute
of territorial sovereignty. This power is recognised by
sever al international conventions.* These conventions
contain the unified rules of law drawn fromdifferent |ega
systens. Al though many of these conventions have yet to be
ratified by India, they enmbody principles of |law recognised
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by the generality of maritine States, and can therefore be
regarded as part of our conmon |aw. The want of ratification
of these conventions is apparently not because of any policy
di sagreement, as is clear fromactive and fruitful Indian
participation in the fornmulation of rules adopted by the
conventions, but perhaps because of other circunstances,
such as lack of an adequate and specialised machinery for
i mpl enentation of the various international conventions by
coordinating for the purpose the concerned Departnents of
the Government. Such a specialised body of Ilegal and
techni cal experts can facilitate adoption of internationally
unified rules by national legislation. It is appropriate
that sufficient attentionis paid to this aspect of the
* See the Conventions referred to above. See al so Nagendra
Si ngh, International Mritine Conventions, British Shipping
Laws, Vol . 4
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matter by the concerned authorities. Perhaps the Law
Conmi ssion ~of India, endowed as it ought to be wth
sufficient authority, status and independence, as is the
position in England, can render valuable help in this
regard. Delay in the adoption of international conventions
which are intended to facilitate trade hinders the economc
growm h of the nation.

The British statute assimlating Indian H gh Courts to
the position of the English Hgh Court -in respect of
admiralty jurisdiction is an enablinglegislation and it is
but one of the strands of jurisdiction vested in the High
Court by wvirtue of the constitutional provisions. The
jurisdiction of the Hgh court is governed by the
Constitution and the |aws, and the continuance in force of
the existing laws in not a fetter but an additional ' source
of power. Access to court for redressal of grievance ' being
an inportant right of every person, it is essential that the
jurisdiction of the courts is construed harnoniously and
consistently with its vital function in that respect, so
that absence of legislation will not jeopardise that right.

Admralty jurisdiction, despite the peculiarities of
its origin and growh-rooted as it is in history and
nurtured by the growi ng demands of international ~trade is
nevertheless a part of the totality of jurisdiction vested
in the High Court as a superior court of record, and it is
not a distinct and separate jurisdiction as was once the
position in England before the unification of courts. The
1890 and 1891 Acts specifically conferred admiralty
jurisdiction on the Indian H gh Courts by reason of their
being courts of unlimted jurisdiction. These Acts did not
create any separate or distinct jurisdiction, but nerely
equated the Indian H gh Courts to the position of the
Engl and High Court (united and consolidated as that @ Court
has been since 1875) for the exercise of admiralty powers
within the jurisdiction of the former. The contrary  view
expressed in sone of the decisions of the Hgh Courts
referred to earlier is clearly wong.

Once a foreign ship is arrested in Indian waters by an
order of the H gh Court, in exercise of the admralty
jurisdiction vested in it by statute, or inherent in it as a
court of record, in respect of any maritime claim against
its owner, wherever the cause of action may have arisen, and
whet her or not the ship is subsequently released by the
owner furnishing security, proceedi ng nust continue against
the owner as in any other suit. The arrest of the vesse
while in Indian waters by an order of the concerned High
Court, as defined under the Merchant Shipping Act, 1958
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[section
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3(15)] attracts the jurisdiction of the conpetent court to
proceed with the trial, as in the case of any other suit, as
an action agai nst the owner, and any decree obtained by the
plaintiff is executable against any property of the owner
avai |l abl e within jurisdiction, including the security
furni shed by himfor rel ease of the vessel

Al  foreign ships entering Indian waters are presuned
to know that they fall within the jurisdiction of this
country during their stay here. The vessel in question was
lying in the Port of Vishakhapatnam when she was arrested in
respect of a cause of action relating to cargo. The sole
contention of the defendants as regards jurisdiction was
that no Hgh Court inilndia was invested with admralty
jurisdiction to order the arrest of the vessel in respect of
a cause of action relating to outward cargo because section
6 of the Admralty Court Act, 1861 (read with the Colonia
Courts of Admiralty Act, 1890) conferring admralty
jurisdiction on-1ndian H gh Courts confined it to ‘clains
for damage to cargo inported .~ Thi's contention for the
reasons we have stated, has no nerits. The High Court, in
our view, rightly assumed jurisdiction by the arrest of the
vessel while it was lying in the port of" Vi shakhapatanam

The Hi gh Court of “‘Andhra Pradesh undoubtedly possesses
jurisdiction over clains relating to inward and outward
car go. In the circunstances, the prelimnary objection to
the jurisdiction ‘of the Andhra Pradesh Hgh Court was
totally devoid of nerits.

Accordingly, the appeal arising fromSLP(C) No. 10542
of 1985 has to be dismissed. In the Iight of our order
dated 28th August, 1991 allowing the Gvil Appeal No. 3392
of 1991 filed by the 3rd defendant against the order of the
H gh Court disnissing the petition for condonation of ' del ay
in presenting O S. A S.R No. 39789 of 1988, the Transferred
Case No. 27 of 1987 arising fromthe judgnent of the |earned
Single judge decreeing the plaintiff’s suit and /'the 3rd
def endant’ s appeal have to be heard and di sposed of together

on the nmerits, and the right forumfor the purpose wi'll be
t he H gh Court itself. In the ci rcumst ances, t he
Transferred Case No. 27 of 1987 has to be returned to the
H gh Court.

RM SAHAI, J. Admirality jurisdiction, an unfamliar
branch of jurisprudence, was the object matt er of

illuminating debate in this appeal directed against judgnent
of the Andhra Pradesh H gh Court. But what was surprising
to hear, even, in 1991 was that the admirality jurisdiction
exerci sed
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by the High Courts in Indian Republic is still governed by
the obsolete English Admiralty Courts Act, 1861 ‘(referred
hereinafter as ‘the Act’) applied by (English) Colonia

Courts of Admralty Act, 1890 (in brief ‘1890 Act') and
adopted by Colonial Courts of Admrality (India) Act, 1891
(Act XVl of 1891). Yet there appeared no escape from it,
notwi t hstanding its unpl easant echo in ears. The shock was
still greater when it transpired that this state of affairs
is due to lack of legislative exercise, even, when in wake
of decision of this Court in State of Madras v. C. G Menon &
Os., [1955] 1 S.CR 280, that ‘Article 372 of the
Constitution cannot save this law (Fugitive Ofenders Act
1881*) because the grouping is repugnant, to the concept of
a sovereign denocratic republic.’, the Law Commi ssion in its
Fifth Report on British Statutes applicable to India went
into detail on scope of Article 372 of the Constitution and
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observed that the British statutes which were expressly
appl i cabl e to India because India was a, ‘British
possession’ are still supposed to be applicable to India
wi t hout any change in the context, therefore, it inpressed
upon the urgency as far back as 1957 to enact, 'own laws on
the subject matter of those statutes where it is necessary
to do so and take legislative action making it clear that
these statutes are no |onger applicable to India.’ In
pursuance of this recommendati on exerci se was undertaken and
(The) British Statutes (Applicable to India) Repeal Act 1960
(Act 57 of 1960) was enacted on 26th Decenber 1960 repealing
as many as 259 statutes nentioned in the Schedule. But the
Admirality jurisdiction remained untouched. |In respect of
Colonial Courts of Admiralty Act the recommendation of the
Comm ssion was that, ' The necessary substantive provisions
of the English Statute may be incorporated into our Act XVi
of 1891 so as to make it the comprehensive Indian |aw

relating to courts of admirality.’ Unfortunately nothing
was done. Neither the | aw was nade up-to-date and brought
in line wth international conventions on maritime |aw

passed in-1952 etc. nor even the salient features of English
| aw as amended by Adnmi nistration of Justice Act, 1920, and
1956 were adopted. And rights and interests of citizen of
the i ndependent sovereign state continued to be governed by
| egi sl ati ons enacted for colonies by the British Parliament.
Various provisions i'n 1890 Act have been rendered not only
anomal ous but even derogatory to the -sovereignty of the
St ate. No further need be said except to express the hope
that the unfortunate state of affairs shall be  brought to
end at the earliest.

Be that as it may the intricate issue of ‘Admralty
jurisdiction of the
Bracket suppli ed.
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Andhra Pradesh H gh Court a successor of Hi gh Court of
Madras, to entertain a suit for arrest of a foreign ship for
tort commtted by the owner or master of ship while carrying
cargo outside India has to be decided on the law ‘as it
st ands. Entire thrust of attack, against direction by the
Hi gh Court for arrest of the foreign ship, was  found on
absence of any provision in 1861 Act enpowering the Hi gh
Court to exercise jurisdiction over any claimby the  owner
or consignee of India in respect of bill of lading of -any
goods carried out of any Indian port in any foreign ship
True Sections 5 to 8 and 10 to 11 conferring jurisdiction on
H gh Court of Admiralty do not provide for it. Section 6 is
confined to, ‘any claim by the owner or consignee or
assignee of any Bill of Lading of any goods carried i nto any
port in England or Wales in any ship (to be read as 1ndia by
virtue of proviso to sub-section 3 of Section 2 of ~-Col onia
Courts of Admiralty Act 1890*) for damage done to the | goods
or any part thereof by the Negligence or m sconduct ' of or
any breach of duty’. But this Act had on application  till
1890. Before it the High Court of Madras enjoyed Admiralty
jurisdiction under the Madras Suprene Court Act, then
Letters Patent of 1862 and 1865. Finally it came to be
governed by 1890 Act, enacted, to amend the law respecting
to exerci se of Admiralty jurisdiction in British
possessi on.’ It was under sub-section (1) of Section 2 of
this Act read wth Section 2 of 1891 act that the then
Presidency Hi gh Courts, being courts of wunlimted civi
jurisdiction, were declared court of Adnmiralty. Sub-section
(2) of Section 2 of 1890 Act spelt out the jurisdiction of
Admiralty courts. It reads as under: -
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"(2) The jurisdiction of a Colonial Court of
Admiralty shall, subject to the provisions of this
Act, be over the |like places, persons, matters, and
things, as the Admiralty jurisdiction of the Hi gh
Court in England, whether existing by virtue of any
statute or otherw se, and the Colonial Court of
Admiralty nmay exercise such jurisdiction in |like
manner and to as full an extent as the Hi gh Court
in England, and shall have the same regard as that

Court to international law and the comty of
nations."
Each part of the sub-section is inclined towards expanding
jurisdiction. It not only declared those over which the
court could exercise jurisdiction but it also amplified the
manner and extent of exercise of jurisdiction. It was nmade

co-extensive with the jurisdiction exercised by the High
Court in England. Use of the expression, ‘existing by
virtue of ~any Statute or

* Bracket supplied.
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ot herwi se’, wi dened the operative field extending the [linit
and authority to exercise jurisdiction beyond any existing
statute, to custompractice or in any other manner in which
it could be exercised. It was recognition of wi de
jurisdiction exercised by the Hi gh Court of Engl and.

What then was the jurisdiction that  the Court of
Engl and exercised in 1890 ? The law of ‘Admiralty was
devel oped by English courts both as a matter of. comrercia
expedi ency and due to equity andjustice. Oiginally it was
a part of comon |law jurisdiction, but the difficulty of

territorial limtations, constraints of common |aw and the
necessity to protect the rights andinterests of its own
citizens resulted in growth of maritime lien a ' concept

di stinct fromcomon | aw of equitable lien as it represents
a charge on maritine property of a nature unknown alike to
the common | aw or equity. The Priivy Council explained it as
‘a claimor privilege upon a thing to be carried into effect
by 1legal process. * Law was shaped by exercise of
di scretion to what appeared just —and proper .in the
circunstances of the case. Jurisdiction was assuned for
injurious act done on high seas and the scope was extended,
‘not only to British subjects but even to aliens. *X
Maritime |aw has been exercised all over the world by
Maritime powers. In England it was part of Minicipal |aw but
with rise of Britain as enpire the law grew and it is this
law, that is, ‘“Maritine Lawthat is admnistered by the
Admiralty Court’***.  Fromthe Maritine | aw sprang the right
known as Maritime lien ascribing personality to a ship for
purposes of nmaking good | oss or danage done by it ~or its
master or owner in tort or contract. |In England it -grew and
developed in course of which its scope was w dened from
damage done by a ship to clainms of salver, wages, Bottonrey,

supply of necessaries and even to bills of |ading. Its
effect was to give the claimant a charge on res from the
nmoment the lien arose which follows the res even if it
changed hands. In other words a maritine lien represented a
charge on the naritinme property. The advantage which
accured to the maritime |lienee was that he was provided with
a security for his claimup to the value of the res. The

essence of right was to identify the ship as wongdoer and
conpel it by the arrest to make good the |oss. Although the
hi storical review in England dates back to the 14th Century
but its statutory recognition was rmuch later and ‘maritinme
law cane to jurisprudential maturity in the first half of
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the 19th Century’ . ****

* The Bol d Buccl eugh, (1851) 7 Moo. P.C. 267

** The hailey, L.R 2 PC 193.

* kK Hal sbury’s Laws of England, IVth Edn., Vol. 1.
* ok Maritime Liens by D.R Thonas.
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And the first statutory recognition of such right cane in
1840 when the Admiralty Court Act of 1840 was enacted
enpowering the admralty court to decide all questions as to
the title or ownership of any ship or vessel or the
procedure thereof remaining in the territory arising in any
cause of possession, salvage, danage, wages or bottonrey.
By clause (6) of the Act jurisdiction was extended to decide
all clainms and demands what soever in the nature of salvage
for services rendered to or damage received by any ship or
sea g¢going vessel ~or in the nature of towage or for
necessaries supplied to any foreign ship or sea-going vesse
and the paynent thereof whether such ship or vessel may have
been within the body of a country or upon the high seas at
the time when the services were rendered or danmage received
or necessary furnished in respect of such clains. But the
nost inportant Act was passed in 1861 whi ch expanded power
and jurisdiction of courts and held the field till it was
replaced by Admnistration of Justice Act, 1920. The
i mportance of the Act' lay in introducing the statutory right
to arrest the res on an action in rem ~ Section 35 of the
1861 Act provided that the jurisdiction by the H gh Court of
Admiralty could be exercised either by proceedings in rem or
proceedings in personam “The essence of the rem in
procedure is that ‘res’ itself becones, as one mght say,
the defendant, and ultinmately the ‘res’ the ship may be
arrested by | egal process and sold by the Court to neet the
plaintiff’s claim The primary object, therefore, 'of the
action inremis to satisfy the claimnt out of the ‘res’ *.
If the 1840 Act was inportant for providing statutory basis
for various types of clains then 1861 Act was a step forward
in expanding the jurisdiction to clainms of bill of |ading.
Section 6 of the Act was construed liberally so as to confer
jurisdiction and the expression ‘carried into-any port was’
was expanded to mean not only when the goods were actually
carried but even if they were to be carried.** Further the
section was interpreted as providing additional renedy for
breach of contract.*** By the jurisdiction Act of 1873 the
court of Admiralty was nerged in Hgh Court of justice.
Result was that it obtained jurisdiction over all —maritinme
cases. Theref ore, what was covered by enactments could be
taken cogni sance of in the manner provided in the Act. but
there was no bar in respect of any cause of action which was
ot herwi se cogni zabl e and arose in Admrality. Section 6 of
1861 Act was confined to claimby the owner or consignee or
assignee of any bill of |ading of any goods carried into any
por t
* Maritime Law by Christopher HII.

** The Ironsides, 167 English Reports 205, The St. d oud,
167 English Report 269, The Norway, 167 English Report 347.
***  The Ironsides, 167 English Reports 205.
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in England or Wales (to be read as India). But it did not
debar any action or any claimby the owner or consignee or
assignee of any bill of lading in respect of cargo carried
out of the port. Even if there was no provision in 1861
Act, as such, the colonies could not be deprived under 1890
Act fromexercising jurisdiction on those matters which were
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not provided by 1861 Act but could be exercised or were
ot herwi se capable of being exercised by the High Court of
Engl and. ‘The theory was that all matters arising outside
the jurisdiction of common law i.e. outside the body of a
country were inside the jurisdiction of Admiralty’ *. ‘ That
this court had originally cognisance of all transaction
civil and crimnal, upon the high seas, in which its own
subj ects were concerned, is no subject of controversy’ **,
To wurge, therefore, that the Admrality court exercising
jurisdiction under 1890 Act could not travel beyond 1861 Act
woul d be going against explicit |anguage of the Statute.
Even now, the Admiralty jurisdiction of the Hgh Court of
Justice in England derived ‘partly fromstatute and partly
from t he i nher ent jurisdiction of Admiralty’ ***,
Observations of Lord Diplock . in the Jade**** that Admiralty
jurisdiction was statutory only have to be understood in the
context they were nade. By 1976 the statutory law on
Admi ralty had becone quite conprehensive. Brother Thomren,
J., had dealt w'th it in detail. Therefore those
observati'ons are not helpful in deciding the jurisdiction
that was exercised by the H gh Court in England in 1890.

From what has been narrated above it is apparent that
| aw of Admiralty progressed gradually fromordinary courts,
to courts of Admralty and ultimately to High Court
conmencing in commercial expedi ency, equity and justice and
ending with statutory enactnents covering entire field from
collision on ships to cargo even. Al this was existing
when 1890 Act was enacted. But the statutes of 1840 and
1861 were not exhaustive and English courts could take
cogni zance for various wongs either in tort or . contract.
Theref ore, when col oni al- courts were conferred -jurisdiction
it was not restricted or confined to statutes, as the power
was being conferred on High Courts which were, then and even
now, not only courts of unlinmited civil™ jurisdiction but
hi gher courts possessed of every jurisdiction which was not
expressly or inpliedly conferred on-other courts. The
* Carter History of English Courts.
* Lord Stowell in ‘The Hercules' 2 Dod. 371
***  Hal sbury’s Laws of England, |Vth Edn. Vol. 1.
**** The Jade 1976 (1) Al Eng. Reports 921
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word ‘otherwise’ literally neans in a different way. Effect
of its wuse in 1890 Act in law, was to confer ~not only
statutory jurisdiction possessed of by English courts but

all that which was being exercised or was capabl e of being
exerci sed either under customand practice or for sake of
equity and justice. In the lron Sides (supra) it. was

observed that Act of 1861 was passed not because the  power
or jurisdiction prior to it did not exist but no one
ventured to exercise it. No such restriction was placed on
exerci se of power under 1890 Act. Rather the Act pernitted
exercise of it and that too to its fullest extent. Thi s
del i berate expansion of power and jurisdiction after
existence of two statutes for nearly thirty vyears was
founded on experience and necessity or arming the courts for
every dispute that could arise relating to Admiralty
jurisdiction, as the lawon Admralty was a growing |aw.
Its devel opnent could not be stiffled by its very nature. It
was with this intention that the Parlianment used the word,

‘otherwise’ in 1890 Act. No word in a statute has to be
construed as sur pl us- age. Nor it can be render ed
i neffective or purposeless. Courts are required to carry
out the legislative intent fully and conpletely. The two

| egislations of 1840 and 1861 took care of those actions
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which appeared to be settled till then. But they did not
cl ose the door for the growh of law. They were enacted to
‘“inprove the Admiralty practice’ as the jurisdiction which
were conferred by the statutes were al ready bei ng exerci sed.
Action in personamor remwere not unknown. It was provided
statutory base only. Statutes till 1920 in Engl and were not
creation of new rights but recognition of what was existing
by practice or custom It can thus be safely inferred that
the jurisdiction to entertain a claimfor tort or breach of
contract by owner or nmaster of ship while carrying cargo
outside the port could be exercised or was capable of being
exercised in 1890 by the Hi gh Court of England if occasion
ar ose. The rati onal e of extending jurisdiction in
Admirality over <cargo carried into the port has been
exi stence of a right in owner or consignee arising out of
contract or agreenent entered between himand the master or
owner of the ship. It was the enforcement of the right
whi ch was saf eguarded by providing a remedy to arrest a ship
if the goods were carried into any port. Sane rationale
applies to redress the owner of bill of lading if the naster
of the ship-in breach of agreement entered into any port
conmitted tort by acting against it in course of outward
journey. Such breach-woul d have been actionable and a suit
could be filed in‘the court where agreenment was entered.
Basis of Maritime Law has been necessity to provide renedy

for wong done on high seas. |nclusion or expansion of
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jurisdiction was in'relation to any cause which could have
been cogni sable under ordinary1aw. Bottonrey, salvage,

seaman wages or towage are all causes for which action could
be brought in court of law but their  enforcement was

rendered illusory with di sappearance of the person beyond
territorial waters. To overcone this difficulty this
jurisdiction was created making it actionabl e agai nst person
and finally the res itself. VWhat~ was basic was the

exi stence of cause of action, arising out of tort or
contract in relation to the master or owner of the 'ship

Applying this test the cause of action arose in |ndian
territory and if the owner of the ship would have remained
in this country a suit for breach of contract could have
been filed. Therefore the owner of bill of |ading was not
precluded from approaching the Admiralty court for redress
when the foreign ship which was guilty of violations
appeared in Indian waters. On this construction t he
colonial courts could exercise the jurisdictionin respect
of cargo going outside the port in exercise of jurisdiction
under Act of 1890 not on statutes but as the H gh Court of
Engl and coul d exerci se such power. Enphasis on absence of
any instance in which English courts assuned jurisdiction in
respect of goods carried out of English port was searching
for existence of jurisdiction not in |law but on precedent.
Test is not whether the jurisdiction was ever exercised by
Engl i sh courts but whether it was capable of bei ng
exercised. |If it could, then colonial courts were enmpowered
to exercise it. Rel i ance was placed on Yuri Maru*, a
deci si on because of which the courts in Bonbay and Calcutta
got stuck, and could not see beyond 1861 Act. Di stinction
on facts, apart, the court was primarily concerned if the
jurisdiction of colonial court expanded or dinunited by
change of jurisdiction of H gh Court of England by different
enactments passed fromtinme to tinme. Incidentally it was
al so observed that there was conflict for long even in
Engl and on advantage of extending the process in remand if
a port of call could be benefited by exi stence of a power in
all and sundry to arrest vessels found within its limts.
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This observation cannot be construed as determ native of
[imted jurisdiction possessed by the courts. No effort was
nmade in the decision to adjudicate upon the inpact of the
expression or ‘even otherw se’. Rather it turned on
i mpossibility of automatic extension of jurisdiction of
colonial court to exercise power under the English [|aw
enacted subsequently because of the use of word ‘existing

in 1890 Act. Wthout entering into the controversy if 1890
Act was a | egislation by

* 1927 Appeal Cases 906.
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reference or by incorporation and their consequences, on
whi ch argunments were addressed in extenso, suffice it to say
that in absence of any consideration of the expression
‘otherwise’ this Court does not find any difficulty in
construing the expression as permissive of jurisdiction.
Legislations nmmy create a right or it may recognise one

founded on custom or practice. Admiralty statutes in
Engl and fell inlatter category. In such legislations the
background of - enactnent, the necessity to codify it, the
propose sought to be achieved by it all becone relevant.

Admiralty jurisdiction in England was rooted in renote past.
It devel oped and expanded with rise and growh of Britain
and its recognition as a superior nmaritine power. Law and
practice revolved round it. Right to proceed against owner
of ship for wongs done on high seas was accepted and
fol | oned. Statutes of 1840 and 1861 provided |egislative
base only. Viewed inthe background of enactnment of 1890 it
woul d be too artificial to confine the exercise of power by
the Hi gh Courts in Admiralty to what was contained in 1861
Act. Even otherw se for deciding the jurisdiction exercised
by the High Court in India founded onjurisdiction exercised
by the H gh Court of England it is not necessary to be
governed by the decision given by English courts. Law
devel ops by pragmatic approach to problens arising under an
Act and not by abdication or surrender, 1890 Act is an
unusual piece of |egislation expansive in scope, ‘wider in
out | ook, opening out the wings of jurisdiction rather than
cl osi ng in. It’s authority and power to exerci se
jurisdiction was linked with power exercised by the High
Court in England, the width of which was not  confined to
statute but went deep into custom practice, necessity, and
even exigency.

Law of 1890 apart, can the Indian Hgh Courts ~after
1950 be denied jurisdiction to arrest a foreign ship to
satisfy the «claimof owner of a bill of lading for cargo
taken outside the county? Wthout entering into any
conparative study of jurisdiction of H gh Court of England
and the Hi gh Courts in our country the one basic difference
that exists today is that the English courts derive their
creation, constitution and jurisdiction from Adm nistration
of Justice Act or Supreme Court Act but the High Courts in
our country are established under the Constitution. Under
it Article 225 preserved the jurisdiction, i ncl udi ng
i nherent jurisdiction, which existed on the date t he
Constitution cane into force and Article 226 enlarged it by
making it not only a custodian of fundanental rights of a
citizen but as
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repository of power to reach its arns to do justice. A
citizen carrying on business which is a fundanental right
cannot be rendered hel pl ess on prenise that the jurisdiction
of H gh Courts stood frozen either under statute of England
or any customor practice prevailing there or the Hi gh Court
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of England cannot exercise the jurisdiction. Brother T.K
Thomen, J., while dealing with right of remand in personam
has considered the justification for confernment of such
right to a claimant in respect of a nerchant ship traveling
fromport to port. Can it be successfully urged today that
such a ship or its master and owner is imrmune fromtort or
breach of <contract conmtted by himin respect of cargo
taken out of port. A citizen of a colonial state nay or may
not but a citizen of an independent republic cannot be |eft
high and dry. The construction of law has to be in
consonance w th sovereignty of a state. The apprehensi on
that assunption of such jurisdiction would be on genera
attributes of sovereignty is not well founded. This coupled
wi th expansive jurisdiction that the H gh Courts enjoyed in
relation to Admiralty under 1890 Act preserved under Article
225 provided justificationfor direction to arrest the ship
for the tortious act done by naster or owner of the ship in
respect of goods carried outside the port even if there was
no specific provision like Section 6 of the 1861 Act.
Entertaining a claimarising out of breach of contract in
relation to cargo taken out of any I'ndian port pertains to
jurisdiction. It nust arise out of Statute. But the power
to direct arrest of a ship'in exercise of the jurisdiction
is one relating to conpetency. The High Court in India
being courts of unlimted jurisdiction, repository of al
judicial power under the Constitution except what is
excluded are conpetent to issue directions for arrest of
foreign ship in exercise of statutory jurisdiction or even
otherwi se to effectuate the exercise of jurisdiction. Since
the jurisdiction to entertain-a suit on tort-or contract in
relation to cargo going out of the country in—a ship is
found to exist under 1890 Act the High Court of Andhra
Pradesh was conpetent to direct arrest of the foreign ship
when it appeared in India waters. The High Court,
t her ef ore, rightly negatived the objection to i ssue
direction to arrest the ship

Necessity to add few words to the opinion of brother
Thomen, J., arose without narrating facts or extracting
sections as they have been dealt in detail by him both to
i mpress upon the wurgency of enacting up-to-date |law on
Admiralty and to express agreement only on scope of 1890 Act
as well as the extensive jurisdiction enjoyed by H gh Courts
after 1950.
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ORDER

For the reasons stated by us in our separate but
concurring judgnents dated 26.2.1992, we dismss the appea
arising from SLP(C) No. 10542 of 1985. The Transferred Case
No. 27 of 1987 is returned to the Andhra Pradesh Hi gh  Court
to be heard and di sposed of on the nmerits together with the
3rd defendant’s appeal O S. A S.R No. 39789 of 1988.

W nmake no order as to costs.

G N Appeal dism ssed.
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