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ACT:
Army Act, 1950." Section 3(x), 34(a)(h), 36 and 120.

Sunmary Court Martial--Jurisdiction of---Havildar en-
gaged in armed action against mlitants---Charge of running
away in a cowardly manner and | eaving the post without
perm ssion of superior---Nature of offence and jurisdic-
tion----Held offence covered by Section 34 and not by sec-
tion 36--Trial by Summary Court Martial held wi thout juris-
di ction.

HEADNOTE:

The appellant, a Havildar, was charge-sheeted’ on the
ground that during an armed action against a group of ‘mli-
tants when the militants opened fire he ran away in a cow
ardly nmanner and left his post wi thout permission of his
superior.

The respondent -aut horiti es proceeded on the ground -that
his of fence was covered by section 36 of the Arny Act, 1950
and accordingly section 120 (1) of the Act was applicable.
Consequently, he was tried by a summary court Martial and
was convicted and reduced in rank and inprisoned for one
year. He filed an application under Article 226 before the
Del hi Hi gh Court which was di sm ssed.

In appeal to this Court it was contended on . behal f of
the appellant that having regard to the nature of the charge
agai nst himsection 34 of the Arny Act was attracted and in
view of section 120(2) of the Act trial by sunmary Court was
not permtted.

Al'lowi ng the apeal and setting aside the judgnent of the
H gh Court, this Court,

HELD: 1. Under section 120 (2) of the Army Act, 1950 if
an offence is covered by section 34 and i nmedi ate action for
the specified reasons is not warranted, the sunmary court

martial shall not have jurisdiction to hold the trial. [372
D F]

2. Section 36 covers a wide range of offences and the
scope of
371

section 34 is linmited to a snmaller area where the offence is
nore serious attracting nore severe punishments. The opera-
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tion in which the appellant was engaged was directed agai nst
the mlitants who were undi sputedly included in the expres-
sion ’'enenmy wthin section 3 (x). If the allegations are
assuned to be true, than the appellant, on the mlitants’
opening fire shamefully abandoned the place comtted to his
charge and whi ch he was under a duty to defend. Both cl auses
(a) and (h) of section 34 are clearly attracted. The appel -
lant was therefore guilty of a nore serious offence under
clauses (a) and (h) of section 34 of the Act than under
section 36. 1373 D-(Q
It is also not suggested on behalf of the respondents

that there was in existence any grave reason for immediate
action so as to justify trial by an officer holding summary
court nartial. Consequently the inpugned, hed trial by
Sunmary Court Martial and the decision thereby nust be held
to be without jurisdiction and is quashed. The conviction
and sentence passed against the appellant is set aside. [373
E-g

3. The respondents-authorities can proceed to hold a
fresh trial of the appellant in accordance with law. [374.-
d

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri‘m nal Appeal No. 710
of 1991.

From the Judgnent and Order dated 29.1. 1991 of the
Del hi Hi gh Court in C. WP. No. 9 of 1991
B. Paj ha and Manoj Prasad for the Appellant.

V. C. Mahaj an, S.D. Sharma and S.N. Terde for the Respondents.
The Judgrment of the Court was delivered by
SHARMA, J. Special leave is granted.

2. The appel | ant, Havil dar Ratan Singh was tried and
convicted by Summary Court martial. He was reduced in rank
and sentenced to suffer rigorous inprisonnent for one year
He filed an application under Article 226 of the Constitu-
tion of India before the Delhi Hi gh Court, which ‘was dis-
m ssed by the inpugned judgnent.

372

3. Al t hough a nunber of questions were raised in the
wit petition and the special |eave petition, the ground
urged by the | earned counsel for the appellant beforeus is
confined to one point. It has been contended that having
regard to the nature of the charge against- the  appellant,
the provisions of section 34 of the Arnmy Act, 1950 (herein-
after referred to as the Act) are attracted, and in view of
section 120 (2) of the Act, trial by summary not! permtted.
The |earned counsel has placed the relevant provisions of
the Act indicating that the appellant would have been /enti -
tled to a qualitatively better right of defence ‘before a
court nmartial other than a summary court martial which was
denied to himon a wong assunption that the case was '  cov-
ered by section 36, and not by section 34. The question
which arises in this case, is whether the Summary Court
Martial had jurisdiction to try the appellant in the facts
as alleged in the present case.

4. The charge sheet states that when fired upon by a
group of terrorist-mlitants during an arned operation
agai nst them the appellant quitted his place w thout orders
from his superior officer. Section 120 of the Act states
that subject to the provisions of sub-section (2) of the
section a summary court martial may try any of fence puni sha-
bl e under the Act. Sub-section (2) reads as follows :-

"(2) When there is no grave reason for imedi-
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ate action and reference can w thout detrinent
to discipline be nade to the officer enpowered
to convene a district court-martial or on
active service a sumary general court-martia
for the trial of the alleged offender, an
of ficer holding a sunmary court-martial shal
not try wthout such reference any offence
puni shabl e under any of’ the sections 34, 37
and 69, or any offence against the officer
hol di ng the Court."
The position, thus, is that if the offence is covered by
section 34 and i medi ate action for the specified reasons is

not warranted, the summary court martial shall not have
jurisdiction to hold the trial

5. Section 34 states that any person subject to the
Act, who conmits any of the offences enunerated thereunder
shall on conviction by court-martial, be liable to suffer

death or such less punishment as prescribed. The offences
are detailed in 12 cl auses and cl auses (a) and (h) appear to
be relevant-in the present context. They are quoted bel ow -
“(a) shanefully abandons or delivers up any
garrison, ~fortress, post, place or guard,
conmitted to his charge, or which it 1is his
duty to defend or uses any means to conpel or
i nduce any
373
conmandi ng officer or other person to commt
any or ‘the said acts; or
khkkkkhhkkhhkkhhhkkkhhhkkhhhrxdhhkkhkdhkhxk dhxkkrkdhkxkdhhkrk,x*%x
(h) intinme of action |eaves his commanding
of ficer or his post,guard, picquet, patrol or
party without being regularly, relived or
wi t hout |eave; or...."

6. The evidence in the case, included in the paper book
prepared by the appellant, indicates that the appellant
while engaged in an armed action against a group of mli-
tants is alleged to have run away when the mlitants opened
fire and he, thus, in a cowardly manner left his post /wth-
out permission of his superior officer. The -allegations
included in the charge sheet on the basis —of which the
appel lant was tried are also to the sane effect. The appel-
lant is, therefore, right in his stand that if the prosecu-
tion case be assuned to be correct (which he denies) he was
guilty of a nore serious offence under clauses (a) and (h)
of section 34 of the Act than under section 36. In reply it
is contended on behalf of the respondents that the case is
covered by section 36, and, therefore, the Summary Court
Martial was fully authorised to try the appellant under
section 120 (1).

7. There is no dispute that the appellant is governed
by the provisions of the Act. It is also not suggested on
behal f of the respondents that there was in existence any
grave reason for imrediate action so as to justify trial by
an officer holding summary court martial. The Operation in
which the appellant was engaged was directed against the
mlitants who were undisputedly included in the expression
"eneny’ within section 3(x). The inpugned order is attenpted
to be justified solely on the ground that section 36 covers
the case. The argument overlooks the position that it is not
the scope of section 36 which can answer the question raised
in the present case. The issue is whether the offence is
puni shabl e under section 34 or not. Section 36 covers a wide
range of offences and the scope of section 34 is linmted to
a smaller area where the offence is nmore serious attracting
nore severe punishments. If the allegations are assumed to
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be true then the appellant, on the mlitants opening fire,
shanefully abandoned the place commtted to his charge and
which he was under a duty to defend. Both clauses (a) and
(h) are, therefore, clearly attracted. The inpugned trial by
summary court martial and the decision thereby nmust be held
to be without jurisdiction and have to be quashed.

8. We do not find any nerit in the other points nen-
tioned in the wit petition or in the special |eave peti-
tion. They are finally rejected.

374

9. During the course of the hearing we drew the pointed
attention of the | earned counsel for the appellant that if
he succeeded on the basis that the Summary Court Martial was
without jurisdiction, he (the appellant) may have to be
retired and awarded a nore severe puni shnent, The |earned
counsel, however, decided to press the point even at the
risk of a second trial of the. appellant. The |earned coun-
sel for the respondents stated that a fresh proceeding may
now be barred by the law of Linmtation, and in view of the
fact that the appellant is guilty of a very serious charge,
this Court should decline to exercise its power under Arti-

cle 136. In reply the learned counsel for the appellant
pointed out that the period of linmtation for comencing a
fresh proceeding against the appellant  shall not expire

bef ore 05.02.92 and the apprehensi on expressed on behal f of
the respondents that the appellant, even if guilty, my
escape a trial is msconceived. W hold that the appellant
is correct. Accordingly we set aside the inmpugned judgnent
of the H gh Court as also the conviction and sentence passed
against the appellant by the Sunmary Court Martial, but
al | ow the respondents-authorities to proceed to hold a fresh
trial of the appellant in accordance with |aw. The appeal is
accordi ngly all owed.

T.N A Appea
al | owed.
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