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ACT:

Del hi Co-Operative Societies Act, 1972. Sections 59 and
60-Di spute relating toirregularities in purchase of build-
ing materials by the past Managi ng Committee--Wiether falls
within the anbit of Section 60.

HEADNOTE:

On a conplaint nade by the Managi ng Committee of the 6th
respondent Cooperative Housing Society, the third respond-
ent, Registrar, Cooperative Societies, referred the | dispute
relating to irregularities inthe purchase of building
material for construction of flats for nenbers of society by
the past Managi ng Comm ttee, of which the appellant was the
President at the relevant time, to arbitration. The /first
respondent-Arbitrator, gave his ex-parte award, on the
failure of the appellant and another person to file their
reply to the claimof the claimant society, and directed the
appel lant and the other person to pay the society certain
sumw th interest thereon.

The appellant challenged the award before second re-
spondent, the Del hi Cooperative Tribunal, ~which dismssed
the same holding that the Arbitrator’s act. —of proceeding
ex-parte was justified and that the appeal had no nmerit. The
appellant’s wit petition was also dism ssed by the  Hi gh
Court.

In the appeal before this Court on behal f of the appel-
lant it was contended that it was Sec. 59 dealing wth
surchage which was applicable to the instant case and not
Section 60, which pertained to settlement of disputes by
arbitration since the dispute in question was one which
could not be referred to arbitration in terns of Section 60
of the Act.

On behal f of the contesting respondents it was subnitted
that it was Section 60, which was applicable and not Section
59.

Di sm ssing the appeal, this Court,

HELD: 1.1 Sub-Section (1) of Section 60 of the Delhi Co-
operative
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Societies Act, 1972 indicates the true scope of the Section
60, while sub-section (2) is nerely illustrative, and not
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exhaustive. C ause (c) of sub-section (1) expressly provides
that if any dispute touching the constitution/ managenent or
the business of the cooperative society arises between the
society or its cormttee and any past committee. any offi-
cer, agent or enployee or any past officer of the society,
the dispute should be referred to the arbitration. [787H
788A-B, D]

1.2 In the instant case, the dispute, viz. irregulari-
ties in the purchase of building material for construction
of flats for the nmenbers of the Society by the previous
Managi ng Committee, touches the managenent of the Society
and fails wthin the anbit of Section 60 of the Act. The
third respondent, Registrar, Cooperative, Societies was,
therefore, right inreferring the dispute to arbitration
[ 789D F]

Pent akota Srirakulu v. The Cooperative Marketing Society
Ltd.. [1965] 1 SCR186, followed.

Change-- Nagar Cooperative House Building Society Ltd.
and Anr. v.Ashok Chri, AR 1976 63 Del hi 239, disapproved.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: Civil Appeal No. 3237 of
1991.

From the Judgnent and Order dated 10.10.1990 of the
Del hi High Court in CW No. 3204 of 1990.

Soli J. Sorabjee, S.V. Deshpandeand C L. Sahu, Advs.
for the Appell ant.

Dr. Y.S. Chitale, and S.K Sinha for the Respondents.
The Judgrment of the Court was delivered by
VERMA, J. Leave is granted.

Respondent No. 6, Jupiter Cooperative G oup' Housing
Society Linmted, was formed in 1979 for providing houses to
its 130 nenbers including the appellant Prem Jeer Kumar. The
appel l ant was earlier the Secretary and then the President
of the Society till 1985, by which tinme substantial con-
struction had been conpleted. The nenbers were allotted
three-roomflat for a sumof Rs. 1, 10,000. In August, 1985,
Respondent No. 3, Registrar, Delhi  Cooperative Societies,

appoi nt ed
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an Administrator to look into the affairs of the Society
since the appel. lant and other office bearers had held the

office for nore than two terns. The controversy giving rise
to this proceeding relates to the alleged discrepancy re-
gardi ng purchase of sone building material in January, 1984,
for the construction of flats for menmbers of the Society in
Vikas Puri at New Del hi. The New Managi ng Conmittee of  the
Society formed in Septenber, 1986, conplained to the Regis-
trar, COoperative Societies alleging irregularities by the
previous Managing Conmittee of which the appellant was the
President. This matter was referred to arbitration by order
dated 12.10. 1989 passed by the Joint Registrar (Arbitration)
Cooperative Societies, Delhi Adm nistration. Respondent No,
1, Surender Gandotra was appointed the Arbitrator, who gave
his AWard on 1.5. 1990. The relevant portion of the Award is
as under:

"It is also interesting to discuss
the conduct of these two respondents of this
case, Shri Poonam Dhand and Shri P.J. Kumar as
they have been noving applications after
applications in this court raising vicious and
frivolous grounds just to delay the delivery
of justice in this case. The m scellaneous
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applications relating to the dispute of juris-
diction of this court and then that since
crimnal proceedings are pending with the
Del hi Police, proceedings in this Court should
be kept pending till final decision in the
crimnal proceedings. Al these applications
were properly attended, scrutinized and dis-
posed of legally. It is also interesting that
despite nunber of chances/opportunities having
been given to the respondent to file reply to
the min points of the claimant society, the
def endants S/ Shri Poonam Dhand and Shri  P.J.
Kumar did not file any reply and followed
delaying and dilatory tactics and to defeat
the ends of justice. Even today 30th April
1990, fixed for hearing none came from the
side-of S/ Shir Poonam Dhand, P.J. Kumar either
presonally or through Advocate. The advocate
of the claimant society Shri Tomar argued that
ex parte proceedings nay be initiated against
the respondents who have absented from these
proceedi ngs. | n view of these cricunstances,
and the conduct of 'respondents in this case
Oright fromthe very inception of this case,
there is no other alternative left for me but
to proceed ex parte against ‘the respondents
S/ Shri  Poonam Dhand and P.J. Kunar
Ex parte award is announced with ‘the follow ng
detail s;
785
Principal —amunt to be paid by the respon-
dents to the Jupiter Cooperative Societies
Limted, Vikas Puri, New Delhi. Rs-1,46,2
10.20 Interest at the rate of 18% from
17.4.1985 til
all the dues are cleared by the respond-
ents.
Cost al | oned
Rs. 5, 000. 00
Wth the above observations, ex parte
award is given agai nst the respondents S/ Shri
Poonam Dhand, P.3, Kumar who are jointly and
severally responsible to pay the Jupiter
Cooperative Goup Housing Society Limted,
Vi kas Puri, New Del hi, principal anpbunt of Rs.
1, 46, 210. 00 NPS plus 18% ' interest from
17.4.1985 till all the dues are cleared and
costs of Rs.5,000." ,

The appellant then filed an appeal under section 76 of
the Delhi Cooperative Societies Act, 1972 (hereinafter
referred to as '"the Delhi Act’) in the Delhi Cooperative
Tri bunal (Respondent No. 2) challenging the Award @ dated
1.5.1990. The Tribunal held that the Arbitrator’s act of
proceedi ng ex parte against the appellant is justified -and
taking the view that the appeal had no nerit, dismssed the
same. The appellant then filed a wit petition in the Hi gh
Court challenging the Award and di sm ssal of his appeal by
the Tribunal on 3.7.1990. The said wit petition has been
di smssed by the Hi gh Court on 10.10.1990. It is in these
ci rcunmst ances that the appellant assails the Award, dism ss-
al of the appeal and then the .wit petition. The argunent
of Shri Sorabjee, |earned counsel for the appellant, is that
it is section 59 and not section 60 of the Del hi Act which
applies to the present case. In reply, Dr. Chitale on behalf
of the contesting respondents contended that section 60
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relating to
sur char ge appl
the Del hi Act,

arbitration and not section 59 pertaining to
ies to the present case. Sections59 and 60 of
i nsofar as relevant, are quoted hereinbel ow -
"59. Surcharge-(1) If in the course
of an audit, inquiry, inspection or the w nd-
ing up of a cooperative society, it is found
that any person, who is or was entrusted wth
the organi sation or managenent of such society
or who is or has at any tinme been an officer
or an enployee of the society, has nmade any
payment contrary to this Act, the rules or the
bye-1aWs or has caused any deficiency in the
assets of the society by breach of trust or
wi | ful negligence or has m sappropriated or
fraudul ently retai ned any noney
786
or _other property belonging to such society,
the Registrar may, of his own nmotion or on the
application of the commttee, liquidator or
any creditor, inquire hinself or direct any
person authorised by~  him by an order in
witing in this behalf, to inquireinto the
conduct ~of such person;

Provided that no such inquiry shal
be held after the expiry of six years fromthe
date of any act or om ssion referred to in
thi s\ sub-section.

(2) Were an inquiry i's made under
sub-section (1), the Registrar nmay, after
gi ving the person concerned an opportunity of
being heard, nmake an order, requiring him to
repay or restore the nmoney or property or any
part thereof, with interest at such rate, or
to pay contribution and costs or conpensation
to such extent, as the Registrar may consider
just and equitable.”

"60. Disputes which may be 'referred
to arbitration(l)  Notwithstanding anyt hi ng
contained in any lawfor the time being in
force, if any dispute touching the constitu-
ti on, managenment or the business of -a coopera-
tive society other than a dispute regarding
disciplinary action taken by the society or
its commttee against a paid enployee of the
soci ety arises--

(a) anong nmenbers, past nenbers and
persons clai mng through menbers, past nenbers
and deceased menbers, or

(b) between a nenber, past nmenber or
person claimng through a nenber, past™ nenber
or deceased nenber and the society, “its com
mttee or any officer, agent or enployee of
the society or liquidator, past or present, or

(c) between the society or its conmt-
tee and any past conmittee, any officer, agent
or enployee, or any past officer, past agent
or past enployee or the nominee, heirs or
| egal representatives of any deceased officer
deceased agent, or deceased enployee of the
soci ety, or

(d) between the society and any other
cooperative society, between a society and
l'i qui dat or of another society
787
or between the |iquidator of another society.
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such disputes shall be referred to the Regis-
trar for decisior

and no court shall have jurisdiction to
entertain any suit other proceedings in re-
spect of such dispute..

(2) For the purposes of sub-section
(1), the following shall be deemed to be
di sputed touching the constituti on mnanagenent
or the business of a cooperative society
namnel y- -

(a) aclaimby the society for any
debt or demand due to it froma nenber or the
nom nee, heirs or legal rep resentatives of a
deceased nenber, whether such debt of dermand
is admitted or not;

(b) —~a claimby a surety against the
princi pal debtor where the society has recov-
ered fromthe surety any amount in respect of
any debt or demand due to it fromthe princi-
pal~ debtor as a result O the default of the
princi pal debtor, whether such debt or demand
is admitted or not;

(c) any dispute arising in connection
with the elec tion of any officer of a society
other than a society nentioned in sub-section
(1) of /section 31.

(3) If any question arises whether a
dispute referred to the Registrar under this
section is or is not a dispute touching the
consitution, nmanagenent or the business of
cooperative society, the decision thereon of
the Registra shall be final and shall not be
called in question in an court.

|
(4) oo "

In substance the contention of ‘the |earned counsel for
the appeal lant is that the proper action to take in such a
case is to resort to section 59 dealing with surcharge and
not to settlenent of dispute by arbitration since it i's not
one of the disputes which may be referred to arbitration in
terns of section 60 of the Delhi Act. It was argued that
sub-section (2) of section 60 is exhaustive and not nerely
illustrative, which shows that the present dispute does not
fall within the anbit O section 60. Dr. Chitale,~ on the
ot her hand, asserted that it is sub

788
section (1) of section 60 which indicates the true scope of
section 60 while sub-section (2) is merely illustrative. and

no exhaustive. It was urged that clause (c) of " sub-section
(1) of section 60 expressly provides that if any dispute
touching the constitution,’ nanagenment or the business of
the cooperative society arises between the society ‘or its
conmittee and any past comittee, any officer, agent or
enpl oyee or any past officer of the society, the dispute
shall be refered to arbitration

Reliance is placed on behalf of the appellant on Chander
Nagar Cooperative House Building Society Ltd. and Anr. v.
Ashok Cnhri, A 1. R 1976 63 Del hi 299 wherein the |earned
Single Judge took the view that sub-section (2) of section
60 of the Delhi Act is exhaustive and not nerely illustra-
tive. That decision overlooks the decision of this Court in
Srirakulu referred hereafter and conflicts with it. Further
consi deration of the sane is, therefore, not necessary.

Dr. Chitale placed reliance in Pentakota Srirakulu wv.
The Cooperative Marketing Society Ltd., [1965] 1 SCR 186 to
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contend that this point was concl uded agai nst the appellant.
In our opinion, the contention of Dr. Chitale has to be
accepted. The decision of this Court in Srirakulu was ren-
dered 'with reference to the Madras Cooperative Societies
Act, 1932 (hereinafter referred to as ’'the Midras Act’)
wherein section 51 relating to settlenment of disputes by
arbitration was the provision corresponding to section 60 of
the Del hi Act-Cl ause (c) of sub-section (L) of section 51 of
the Mdras Act was substantially the sane as clause (c) of
sub-section (1)of section 60 of the Delhi Act. The explana-
tion in sub-section (1) of section 51 of the Madras Act was
substantially simlar to clause (a)of sub-section (2) of
section 60 of the Delhi Act. The material part of section 51
of the Madras Act, on the basis of which the decision was
endered in Srirakulu quoted therein is as under--

" S. 51-

Arbitration:

D sputes:  51. (1) If any dispute

touching the business of a registered society

(other than a dispute regarding disciplinary

action taken by the society or its conmittee

agai nst a paid servant of the society) arises-

(c) between the society or its com
nmttee and any past committee, any officer
agent. ‘or servant, or any past officer, past
agent - or past servant, or the nom nee, heirs
or legal representatives of  any deceased
of ficer, ~deceased agent or deceased  servant,
of the society, or
(d) o

Expl anation--A claimby a registered
soci ety for any debt or demand due to it from
a nmenber, past nenber or the nom nee, heir or
| egal representative of a deceased nenber,
whet her such debt or denmand be admitted or
not, is a dispute touching the business of the
society wthin the nmeaning of this sub-sec-
tion."

In the Madras Act, section 49 was the provision correspond-
ing to section 59 of the Delhi Act. It was, therefore, on
the basis of simlar corresponding provisions that -the
guestion arose for decision of this Court in Srirakulu. In
Srirakulu also the facts disclosed in the inquiry that
certain |oss was caused to the society by the acts of past
Managing Committee and, therefore, a special  officer. ap-
pointed to | ook into the affairs of the society made a claim
under section 51 of the Madras Act before the Registrar
agai nst the past President of the Society: It was held that
the Registrar’s order under section 51 of the Madras Act
could not be challenged. W do not find any significant
di fference between the provisions of the Madras Act which
form the basis .of this Court’s decision in Srirakulu -and
sections 59 and 60 of the Delhi Act with which we are con-
cerned to justify taking a different view as suggested by
| earned. counsel for the appellant. Follow ng the view taken

in Srirakulu, this appeal must fail. Consequently, the
appeal is dismssed with costs quantified at Rs.5, 000.

N. P. V. Appeal di s-
m ssed.

790
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