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ACT:

Income Tax Act, 1961: Ss. 2(47), 41(2),45--Capita
asset--Destruction of - - Money recei ved as i nsurance
claim-Nature of Wether chargeable to capital gains tax.

HEADNOTE:

The appel | ant conpany - pur chased machinery wort h
Rs.2,81,741 in the year 1957 and gave it on hire to ' another
conpany which insured the nachinery. In the year 1966, a
fire broke out in the |lendee conpany  causing extensive
damage to the machinery of the appellant. On a settl enent of
the insurance claimthe | endee conmpany paid to the appell ant
a sumof Rs.6,32,533 on account of the destruction/ of its
machi nery. The difference between the actual cost of the
machi nery and its witten down value worked out to
Rs. 2,62, 781 which the appellant (the asses-l1 see) showed in
its income tax return for the relevant year -as profit
chargeabl e to tax under s. 41(2) of the Incone-Tax Act. ~ The
I ncomeTax O ficer subjected to tax also the additiona
amount of Rs.3,50,792 the difference between the anpunt — of
i nsurance claim and t he ori gi nal cost of t he
machi nery---treating the sane as capital gains chargeable
under section 45 of the Act, and rejected the case of the
appel lant that the capital gains tax was not ‘attracted to
t he anobunt received on account of the insurance claim  since
there was no transfer of capital asset as was contenpl ated
by s. 45 read with s. 2(47) of the Act.

The appeal of the assessee was disnissed by the Appel-
| ate Assistant Conmi ssioner, but its claimwas accepted by
the I ncone Tax Appellate Tribunal which held that the anpunt
was not received on account of transfer of the capital asset
but on account of damage to it and that s. 45 was attracted
only when there was a transfer of the capital asset.

The reference at the instance of the revenue was an-
swered by the H gh Court against the assessee. Aggrieved the
assessee filed the appeal before this Court on a certificate
granted by the Hi gh Court.

On the question: whether the noney received towards the
i nsurance clai mon account of the danage to. or destruction
of the capita
578
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asset was so received on account of the transfer of the
asset within the neaning of s. 45 of the Act and was, there-
fore, chargeable to the capital gains tax under the said
secti on,

Al owi ng the appeal, this Court,

HELD: 1.1 The noney received under the insurance policy is
by way of indemity or conpensation for the damage, |oss or
destruction of the property. It is not in consideration of
the transfer of the property for the transfer of any right
init in favour of the insurance conpany. It as by virtue of
the contract of insurance or of indemity, and in ternms of
the conditions of the contract. [584C- D

1.2 In the case of damage, partial or conplete, or
destruction for |loss of property there is no transfer of it
in favour of a third party. The fact that while paying for
the total loss of or danage to the property, the insurance
conpany takes over such property or whatever is left of it,
does not change the nature of the insurance claimwhich is
indemity or - conmpensation for the |loss. The paynent of
i nsurance claim-is not in consideration of the property
taken over by the insurance conpany, for. one is not consid-
eration for the other. The insurance claimis not the value
of the damaged property. The claimis assessed on the basis
of the damage sustained by the property or the anpbunt neces-
sary to restore it toits original conditions. It is not a
consi deration for the damaged property. [584C, F-(G

1.3 In the instant case, the anmpunt received by the
assessee was the one received by it as damages on account of
the loss of its machi nery. The | endee conpany, as a bail ee,
had insured the machinery hired fromthe assessee, since it
was |iable to nake good the 1oss of the machinery to the
assessee. This was inplied under a contract of  bail nent
unless it was provided to the contrary. The | endee' conpany
paid the insurance ampbunt pro rata to the assessee. [587D (G

1.4 The insurance was on reinstatenent basis which nmeant
that the property was to be restored to the condition in
which it was, before the fire. The insurance conpany paid
the anmobunt for the restoration of the machinery which had to
be on the basis of its value at the tine of the fire. The
machinery in question was purchased in the year 1957 and the
fire broke’ out on. August 11, 1966. Taking into -considera-
tion the ordinary course of events, it was legitimte to
presune that the cast of nachinery had gone up during the
intervening period and the assured and, therefore, the
assessee, was entitled to recover on the basis of the
579
i ncreased val ue of the nmachinery. [584H;, 585A- B]

Hal sbury’s Laws, of England, Fourth Edition, Vol. 25, re-
ferred to.

2.1 The capital gains is attracted by transfer and not
nerely by extinguishnment of right howsoever brought about.
The transfer may be effected by various nodes and one of the
nodes is the extinguishment of right on transfer of the
asset itself or on account of the transfer of the right or
rights in it. The extinguishnent of right or rights nust _in
any case be on account of its or their transfer in order to
attract the provisions of Section 45 which speaks about
capital gains arising out of "transfer" of asset and not on
account of "extinguishment of right" by itself. [583GH
584A]

If extinguishment of right or rights is not due to
transfer and is on account of the destruction or loss of the
asset, it is not a transfer and does not attract the provi-
sions of s. 45 which relate to transfer and not to nere
extingui shment of right but to one by transfer. Hence an
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extingui shment of right not brought about by transfer s
outside the purview ors. 45. [584A-B]

What ever the node by which a transfer is brought about,
the existence of the asset during the process of transfer is
a pre-condition. Unless the asset exists in fact, there
cannot be a transfer of it. [583E]

Transfer presunes both the exi stence of the asset and of
the transferee to whomit is transferred. [584C]

2.2 Wen an asset is destroyed there is no question of
transferring it to others. The destruction or loss of the
asset, no doubt, brings. about the destruction of the right
of the owner or possessor of the asset, init. But it is not
on account of transfer. It is on account of the disappear-
ance of the asset. The extinguishnent of right in the asset
on account of extingui shment of asset itself is not a trans-
fer of the right but its destruction. By no stretch of
i magi nation, the destruction of-the right on account of the
destruction of the asset can be equated with the extinguish-
ment of right on account of its transfer. [583E-Q

3.1 Although the definition of "transfer" in Section

2(47) of the Act is inclusive, and, therefore, extends to
events and transactions which may not otherw se be "trans-
fer" according to its ordinary, popular and natural sense,
yet it also nmentions such transactions as

580
sal e, exchange etc.” to which the word "transfer" would
properly apply in its popular and natural - inport. Since

those associated words and expressions inply the existence
of the asset and of the transferee, according to the rule of
noscitur a sociis, the expression "extinguishnent of any
rights therein" would take colour fromthe said associated
words and expressions, and will have to be restricted to the
sense anal ogous to them [585C E]

If the legislature intended to extend the definition to
any extingui shnment of right, it would not have included the
obvious instances of transfer, viz. sale, exchange -etc.
Hence the expression "extingui shnent of any rights /therein”
will have to be confined to the extingui shnent of rights on
account of transfer and cannot be extended to nean any
ext i ngui shment of right independent of or otherw se than on
account of transfer. [585E-F]

3.2 The High Court, was not correct —in reading the
expression "’extinguishment of any rights" in the assets as
any extingui shnment of right whether it resulted in or was on
account of transfer nor was it right in assuming that for
"transfer" w thin the neaning of Section 45 the asset need
not exist. It erred in ignoring the basic postulate that
Section 45 does not relate to extingui shment of right but to
transfer. Having concentrated its attention on. the  words
"extingui shment of right" rather than on "transfer", the
H gh Court, misdirected itself and proceeded on the basis
that every extingui shnent of right whether by way of | trans-
fer or not, is attracted by Section 45. [585F-G 584B]

Conmi ssi oner of Income-Tax v. Madurai MIls Co. Ltd.,
[1973] 89 ITR 45 and Conmi ssi oner of I|ncone-Tax v. Mhanbha
Pamabhai, [1973] 91 ITR 393, referred to.

4. \Wether the | endee conpany had insured assessee’s
machi nery as bail ees or as agents of the assessee woul d rmake
no difference. The insurance policy contained the rein-
statenment clause requiring the insurer to pay the cost of
the machinery as on the date of the fire. [587G H, 588A]

5. In an insurance policy with the reinstatenment clause,
the insurer is bound to pay the cost of the insured property
as on the date of destruction of loss, and it matters very
little if the amount so paid by the insurance conmpany is
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i nvested for purchasing the destroyed asset or for any other
pur pose. [588A- B]

C. Leo Macho do v. Conmi ssioner of |ncone-Tax, [1988]
172 1 TR 744, approved.
581

I ncome-tax Conm ssioner v.J.K Cotton Spinning & Waving
MIlls Co. Ltd., [1987] 164 | TR 18, di sapproved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1106 (NT)
of 1976.

From t he Judgnent and Order dated 22nd/23rd January 1976
of the GQujarat H gh Court in Incone Tax Ref. No. 122 of
1974.

Joseph Vel l appilly, K. J. John and Ms. Deepa Di kshit for
t he Appel lL.ant.

S. C. Manchanda, Ranvir Chandra and Ms..A. Subhashini for
t he Respondent.

The Judgrment of the Court was delivered by

SAWANT. J.-The appel |l ant/Conpany, hereinafter referred
to as the assessee, carries on. the business of manufacture
and sale of art-silk cloth. In the year 1957, it purchased
machinery worth Rs.2,81,741 and gave it on hire to Ms.
Jasmine MIlls Pvt.  Ltd., Bonbay at -an ‘annual rent of
Rs. 33,900. On August 11, 1966, a fire broke-out in the
premises of Ms. Jasmne MIIs causing extensive danage tO
the nmachinery installed in their ~premses .including the
machinery hired by themfromthe assessee.  The machinery
bel onging to the assessee becane usel ess for any, further
use on account of the damage. Ms. Jasmine MIls had insured
along with its own nachinery, the assessee’s machinery-as
well, and on a settlenment of the insurance claim  Ms.
Jasmine MIls received a certain anmount out of which it paid
a sum of Rs.6,32,533 to the assessee on account  of the
destruction of its machinery. The difference between the
actual cost of the machinery and its witten-down /val ue
worked out to Rs.2,62,781. The assessee in its inconme-tax
return for the assessnent year 1967-68 (rel evant accounting
year being 'the year ending on 31st August, 1966) showed the
said anount as profit chargeable to tax under Section 41(2)
of the Income-Tax Act (hereinafter referred to as the ™Act")
The InconeTax O ficer, however, subjected to tax also the
addi ti onal amount of Rs.3,50,792 being the difference be-
tween the amount of Rs.6,32,533 received on account of the
i nsurance claim and the original 'cost of the ~machinery,
i.e., Rs.2,81,741, treating the same as capital gains
chargeabl e under Section 45 of the Act. The contention ad-
vanced by the assessee that the capital gains tax was not
attracted to the anpunt received on account of the“insurance
claimsince there was no transfer.

582

of capital asset as was contenpl ated by Section 45 read with
Section 2(47) of the Act, was negatived by the |ncone-Tax
Oficer.

The assessee appeal ed agai nst the order to the Appellate
Assi stant Conmi ssioner who al so negatived the said conten-
tion of the appellant and" dism ssed the appeal. The asses-
see’s contention was, however; upheld in the appeal before
the |Income-Tax Appellate Tribunal, the Tribunal holding
that: the ampbunt was not received on account of a transfer
of the capital asset but on account of the damage to it and
that. Section 45 was attracted only when there was a trans-
fer of the capital asset. Being aggrieved, the Revenue
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applied for reference of the case to the H gh Court on

the,following two questions:
(i) whether on the facts and in the circum
stances of the case the transfer was justified
in lawin holding that there WAs no transfer
of capital asset by the assessee within the
nmeani ng O Section 2(47) of the Act?
(ii) whether on the facts and in the circum
stances of the case the sum of Rs.3,50,792
bei ng the excess of the cost of the machinery
-received fromMs. Jasmine MIls Pvt. Ltd
was chargeable to tax as Capital gains under
Section 45 of the Act?

The Hi gh Court answered the first question in the negative,

and consequently the second question in the affirmtive.

i.e., both questions in favour of the Revenue and agai nst

the assessee.

Thi.s appeal has been filed by the assessee on a certifi-
cate granted by the. H gh Court.

2. The short question that falls for our 'consideration is
whet her the noney received towards the insurance claim on
account of the damage to or destruction of the capital asset
is so received on account of the transfer of the asset
within the neaning of Section 45 of the Act and is., there-
fore, chargeable to the capital gains tax under the ’'said
section.
3. It would be convenient to reproduce here-the provisions
of Section 45 of the Act as they stood at the rel evant tinme:
"45. Capital gains--Any profits. or gai ns
arising fromthe transfer of a capital asset
effected in the previous year shall, save as
otherwi se provided in sections 53 and 54, be
char geabl e to incone-tax -under the head
"capital gains’', and shal
583
be deened to-be theincome of the previous
year in which the transfer took place”.
, . Enphasi s suppli ed,

Section 2(47) of the Act which defined
transfer at the relevant tine read” as fol-
| ows:

"2. Definitions--1n this Act, unless the
context otherw se requires,.

(47) ’'transfer’, inrelation to a capita
asset, includes the, sale, exchange or relin-
qui shment of the asset or the extingui shrment
of any rights therein or the conpul sory acqui -
sition thereof under any |aw "

A reading of the two sections nmakes it abundantly /clear
that the profits or gains which are amenable to Section 45
must arise fromthe transfer of the capital asset which is
effected in the previous year. The transfer may be brought
about by any of the nodes of transfer which include ,sale,
exchange, relinquishnent of the asset or the extinguishnent
of "the rights therein, or the conpul sory acquisition of the
asset under any law. It nay be 'of the asset itself or of
any rights init. It my further be the result of a volun-
tary act or a conpul sory operation. Whatever the node by
which it is brought about, the existence of the asset during
the process of transfer is a pre-condition. Unless the asset
exists in fact, there cannot be a transfer of it.

4. Wen an asset is destroyed there is no question of
transferring it to others- The destruction or loss of the
asset, no doubt, brings about the destruction of the right
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of the owner or possessor of the asset, init. But it is nQ
On account of transfer. It is on account of the disappear-
ance of the asset. The extinguishnent of right in the asset
on account of extinguishnent of the asset. itself is not a
transfer of the right but its destruction. By no stretch of
i magi nati on, the destruction of the right on account of the
destruction of the asset can be equated with’ the extin-
gui shment of right on account of its transfer. Section 45
speaks about capital, gains arising out of "transfer" of
asset and not on account of "extinguishment of right". by
itself. The capital gains is attracted by transfer and not
nmerely by extinguishnment of right howsoever brought about.
The transfer may be effected by various nodes and one of the
nodes is the extinguishment of right on transfer of the
asset itself for on account of the transfer of the right or
rights in

584

The extinguishment of right or rights nmust in any case be
on account of “its or their transfer in order to attract the
provi sions ~of Section 45. If is not, and is on' account of
the destruction or loss of the asset, as in the present
case, it is not a transfer and does not attract the provi-
sions of Section 45 which relate to. transfer and notl to
mere extingui shment of right but to one by transfer. Hence
an extingui shnment of right not brought about by transfer is
outside the purview of Section 45. The Hi gh Court erred in
i gnoring the basic postulate that Section 45 does not relate
to ext i ngui shment. ‘of right but” to transfer. Havi ng
concentrated its attention on the words "extingui shment of
right" rather than —on "transfer", the H.gh GCourt, wth
respect, msdirected itself and proceeded on the basis that
every extingui shnment of right whether by way of transfer or
not, is attracted by Section 45.

5. Transfer presunes both the existence of the asset and
of the transferee to whomit is transferred. In the case of
the danmmge, partial or conplete, or destruction or |oss of
the property, there is no transfer of it in favour of a
third party. The noney received under the insurance policy
in such cases is by way of indemmity or conpensation for the
damage, |oss or destruction of the property. It is not in
consi deration of the transfer of the property or the trans-
fer of any right init in favour of the insurance conpany.
It is by virtue of the contract of insurance or of indemi-
ty, and in terns of the conditions of the contract. Under an
i nsurance contract,, the assured cannot claim nore _anount
than the suminsured. The suminsured is the nmaxi num li abil -
ity of the insurer and the assured secures it by paying his
premium which is accordingly fixed. 'Even within _the.
maximum limt, the insured cannot recover nore than Wat he
establishes to be his actual |oss, whatever may be his
estimates of the |loss that he was likely to bear and whatev-
er the premium he may have paid cal cul ated on the basis of
the said estinate.

The fact that while paying for the total loss of _or
danage to the property, the insurance conpany takes over
such property or whatever is left of it, does not change the
nature of the insurance claimwhich is indemity or conpen-
sation for the loss. The paynent of insurance claimis not
in consideration of the property taken over by the insurance
conpany, for one is not consideration for the other. It is
incOrect’ to argue that the insurance claimis the val ue of
the danmaged property- The claimis assessed on the basis of
the danmage sustained by the property or the anpbunt necessary
to restore it to its original condition. It is not a consid-
eration for the damaged property. In the present case, the
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i nsurance was on reinstatenment. basis which neant that the
585

property was to be restored to the Condition in which it
was, before the fire. The insurance conmpany paid the anount
for the restoration of the ’'machinery which had to be on the
basis of its value at the tine of the fire. The machinery in
guestion was purchased in the year 1957 and the fire broke
out. on August 11, 1966. Although nothing has cone On record
on the point, taking into consideration the 'ordinary course
of events, it is legitinate to presune that the cost of
machi nery had gone up during the intervening period and the
assured and, therefore, the assessee, was entitled to recov-
er on the basis of the increased value of the nachinery
(refer to Halsbury’'s Laws of England, Fourth edition, Vol.
25 under the heading insurance, in para 654).’

6.. It is true that the definition of "transfer" in
Section 2(47) of the Act is inclusive, and-therefore, ex-
tends to events and transactions which may not otherw se be
"transfer” according to its ordinary, popular and natura
sense. It is this aspect of the definition which has wei ghed
with the H gh Court and, therefore’; the 'High Court has
argued that if the words "extinguishment-of any rights
therein" are substituted for the "word "transfer" in Section
45, the claimor conmpensation received from the insurance
conpany would be /attracted by the said section. The High
Court has, however, mssed the fact that the definition also
nmentions such transactions as sale, exchange etc. to which
the word "transfer" would properly apply’ in its popular and
natural inport. Since those associated” words and expres-
sions inmply the existence of theasset and of the transfer-
ee, according to the rule of noscitur a sociis, the expres-

sion’ ’'extinguishnment of any rights therein" would take
colour fromthe said associ ated words and expressions, and
will have to be restricted t6 the sense anal ogous to ' them

If the legislature intended to extend the definition to any
extinguishment of right, it wouldnot have included the
obvi ous instances of transfer, viz., sale, exchange etc.,
Hence the expression "extingui shnent of any rights therein".
will have to be confined to the 'extinguishment of rights on
account of transfer and cannot be extended to nean any
ext i ngui shment of right independent of or otherw se than on
account of transfer.

7. The Hi gh Court, as stated earlier, read the _expres-
sion "extinguishnent of any rights" in the assets as -any
extingui shment of right whether it resulted inor was on
account of transfer. For the reasons which we have di scussed
earlier we find that approach is not correct. For the same
reasons, we are unable to accept the reasoning of the  High
Court that for "transfer" within the neaning of Section 45
the asset need not exist. W are afraid that the Hgh
Court’s reliance on Conm ssioner of |Income-Tax v. R-M Anmn,
[1971] 82 ,ITR 194
586
Gujarat to hold that for the. transfer contenplated by
Section 45, the asset need not exist is not well-merited.
There, the High Court was concerned with a chose-in-action
viz., the shares, and the amount received by the assessee-
sharehol der on liquidation of the conpany representing his
share in the assets of the company. The Court there had
poi nted out that the extingui shment of right of the asses-
seesharehol der in his share which was an incorporeal proper-
ty had cone about on account of receipt by’ him of the
amount representing the value of the shares.

The anount received by the assessee-sharehol der does not
represent any consideration received by himas a result of
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the extinguishment of his rights in 'the shares. The share
nerely represents the right to receive noney on distribution
of the net assets of the conpany in liquidation and it is by
satisfaction of that right, that the right is extinguished
when such nonies are received by the shareholder. The con-
sideration presunes quid pro quo and, therefore, transfer of
the property or. of the rights in the property, whether the
property is corporeal or incorporeal

When the assets, thenselves are being distributed, it is
correct,to say that to the extent of distribution, they are
wiped out. It is in that sense that the assets do not exist
to the extent that they are distributed. Wien the conpany’s
assets are thus distributed, is a sense the assets which are
converted into noney and which, therefore, exist in the form
of money are transferred fromthe Iiquidator to the share-
holder. His rights in the assets come to an end when he
receives his liquidated share of the asset. In such a case
the assets do exist though in the converted form viz., cash
and what is transferred is also the converted form of the
asset. Wth respect, therefore,"it is not correct to say
that in such cases the capital asset does not exist and does
not change hand as capital asset. That the receipt of his
share in the asset brings about automatically the extin-
gui shment of the shareholder’s rights in the asset cannot,
however, be gai nsaid. The decision of the Gujarat H gh Court
in RM Amn's case (supra) was appeal ed against and this
Court while approving’ the ratio of the said decision fur-
ther explained the nature of the ’'noney received by a share-
hol der on the' liquidation of a conpany. This Court reiter-
ating its earlier viewin the case of Conm ssioner O In-
cone-tax v. Madurai MIls Co. Ltd., [1973] 89 ITR 45, held
that the act of the liquidator in distributing the assets of
the conpany does not result in the creation of new rights.
It merely recognises the legal rights which were in ‘exist-
ence prior to the distribution: The ~sharehol der receives
noney in recognition and satisfaction of his
587
right and not by operation of any transaction which anounts
to sal e, exchange, relinquishnent of asset or extinguishnment
of any of his rights in such asset.

8. So also when a partner retires fromthe partnership
what he receives is his share in the partnership which is
wor ked out and realised. It does not represent consideration
received’” by "himas a result of the extinguishnment of his
interest in-the partnership assets. He has - no share in any
particul ar asset of the firm Therefore, thereis no trans-
fer of interest in any particular asset of the firm on
account of the receipt of his share by a retired partner. As
held in Comm ssioner of |Income-tax v. Mhanbhai. Panmabhai
[1973] 91 ITR 393 (Qujarat) no part of the ampunt received
by the assessee as a retired partner is assessable to capi-
tal gains tax under Section 45.

9. The Hi gh Court has expl ained these two decisions by
giving. reasons which do not appeal to us. The CQurt —has
tried to distinguish themfromthe facts of the present Case
pointing out, firstly, t, hat there was no foundati on either
in law or in fact to believe that the anbunt which the
assessee received fromMs. Jasmine "MIIs was paid to it in
satisfaction or in working out of its right, if any, to
recover dammges under |aw or contract for the loss or dam
age’ caused’ to the nachinery. W do not see any difficulty
in holding that it was an anount received by the assessee as
damages on account of the loss of its machinery. It is
difficult to describe it otherw se. The second reason given
by the High Court is, with'respect, equally fragile. It is
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held that the alleged right, if any, of the assessee 19
recover danages was not an absolute statutory right but one
whi ch was subject to a contract to the contrary and even if
there was no such contract, it was nerely an inchoate or
contingent right in respect of which some investigation or
| egal proceeding and settlement or adjudication would be
necessary for its' satisfaction or fulfilment. W do not
agree with this reasoning as well. The facts clearly show
that Ms. Jasmine MIIls as a bailee had insured the nachin-
ery hired fromthe assessee, since it was liable to make
good the 1loss of the machinery to the assessee. This is
inmplied wunder a contract of bailnment unless it is provided
to the contrary. Ms. jasnmine MIIls further admttedly paid
the insurance anbunt pro rata to the assessee. In the cir-
cunstances, we are unable to appreciate the distinction
sought to be made by the H-gh Court.

10. W& are also unable to see howit would nmake any
difference to the point involved in the present case whet her
the Jasmine MIls had insured the assessee’s machinery as
bai | ees or as agents of the assessee.

588

There is further no dispute that the insurance policy con-
tained the reinstatenent clause requiring the in-surer to
pay the cost of the machinery as on the date of the fire. As
we have pointed out earlier, in an insurance policy with the
reinstatement clause, the insurer-is bound to pay the cost
of the insured property as on the date of the destruction or
loss, and it matters very little if the amount so paid by
the insurance conpany is invested for purchasing the de-
stroyed asset or for any other purpose.ln the circunstances,
for the purposes of answering the question in hand, it was
not necessary to inquire whether the anmpunt received by the
assessee was spent in replacenent of the nachinery or not.

11. For the reasons given above, the decision of,the
Al'l ahabad Hi gh Court-in Conmissioner of Incone-tax v.  J.K
Cotton Spinning& Weaving MIIls Co. Ltd., [1987] 164 ITR 81
whi ch proceeds on the sane reasoning as the inpugned |judg-
nent is also not a good law. InStead, we approve of the
concl usi on reached by the Madras High Court in C. Leo Macho-
do v. Commi ssioner of Incone-tax, [1988] 172 I'TR 744 for the
reasons given by us above;

12. In the result, the appeal succeeds and the inpugned
decision is set aside. In the circunstances of the  case,
however, there will be no order as to costs.

R P, Appeal al -
| owed.
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