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ACT:

Constitution of India, 1950--Article 32--Wit by child
wel f are agenci es--1ndi an chil dren--Adopti on--Procedures |aid
down in (1984) 2 SCR 795--Modification

HEADNOTE:

The wit petitioners---sone of the licensed welfare

agenci es contenpl ated under the judgment of this GCourt in
(1984) 2 SCR 795, and petitioner No. 2, the Central Vol un-
tary Adoption Resource Agency prayed that-the Indian chil-
dren adopted to he allowed to retain their citizenship till
they attain the age of majority; that birth certificates to
be i ssued based upon attested copies of Court’'s certificate
(decree), adoption deed or affidavits of the officials of
the licensed agencies; that quota fixed for  placenent of
children with Indian famlies he quashed; that show cause
notice he issued before cancellation of registration/ |i-
cence to the registered agency; that setting up of Centra
Adoption Resource Agency be stayed; that to enable the
agencies to mmintain high standards of care for ~ the ~chil-
dren, expenses by about 25% be revi sed and annual escal ation
of 10% be made; and that transfer of children from Statutory
hormes to recogni sed agenci es for placenment he all owed.
Partly allowing the wit petition, this Court,

HELD: 1. If the Indian citizenship is allowed to contin-
ue wuntil the adopted child attains the age of majority, it
woul d run counter to the need of quick assimlation and may
often stand as a barrier to the requirenents of the ‘early
cenenting of the adopted child into the adoptive famly.
[574G H]

2. The birth certificate of the adopted child be ob-
tained on the basis of application of the society sponsoring
adoption. On the basis of the application and such other
material which may he relevant to he found in an affidavit
to acconpany the application made by a responsible person
bel onging to the agency, the local nmagistrate should have
the authority to nmake an order approving the particulars to
he entered in the birth certificate and on the basis of the
magi sterial order the requi-
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site certificate should be granted. This process should be
done only after adoption is finalised and the particul ars of
the adopting foreign parents are available to be included.
The Chief District Medical Oficer (CODMJ) may be involved in
the matter of ascertai nnent of the age and the nmgistrate
may ordinarily act on the certificate granted by the CDMO
[ 574H 575D

3. Registered societies to entitle thenselves for renew
al of registration of licence should exhibit their involve-
ment in the process of adoption and the authority should
have evi dence to satisfy that the agency is really involved
in the activity. [575(QF

4. The licensing authority should ordinarily ensure that
the registered agency has proper child care facilities so
that an agency whi ch does not have such facilities may over
a period of years go out of the field. [575E]

5.1n the event of registration/licence being proposed to
be cancelled, ~an opportunity should be granted to such
agency. That woul d answer the requirenents of natural |us-
tice and would uphold a healthy schene of admnistration
[ 575H 576A]

6. The setting up of CARAis justified. Such an institu-
tion woul d be an organi sation of primcy and woul d work as a
useful agency in the field. A though there should be no keen
conpetition for offering adoptions, regulated conpetition
may perhaps keep up the systemin a healthy condition
Exi stence of CARA in that field is, therefore, welcone.
[ 576A- B]

7. Keeping in view the general rise in cost of living an
escalation by 30%is allowed. The matter nay be reviewed
once in three years so far as escalation of -expenses is
concerned. [576C- D

8.1. The children, who can be transferred for the pur-
poses for placenent,-would be those, whose parents are not
known, orphans and perhaps those who are declared as aban-
doned children. The hones are not set up in several States
and areas. Even Juvenile Boards have not been /properly
functioning and the recogni sed agencies do not ‘have the
facility of child care. In these <circunstances to  order
transfer of children fromstatutory -honmes to recognised
agenci es can indeed n be accepted as a rule. [576D F]

570

8.2. As and when such a request is received from recog-
ni sed agencies, the Juvenile Court or the Board set up under
the Act may consider the feasibility of such transfer and
keeping the interest of the child in view, the possibility
of an adoption within a short period and the facilities
available in the recognised agency as also other relevant
features, nmke appropriate orders. A strait-jacket fornula
may very often be injurious to the interest of the child.
[576F-F

JUDGVENT:
ORIG NAL JURI SDICTION: Criminal Msc. Petition Nos. 5704
and 8842 of 1990.
IN
Wit Petition (Crl.) No. 1171 of 1986.
(Under Article 32 of the Constitution of India).

Al'taf Ahnmed, Additional Solicitor General, A S. Nanbiar,
Laxm Kant Pandey in-person, Ms. A. Subhashini, M. Niranja-
na Singh, Ms. Shanta Vasudeva, P.K. Manohar, K R  Nanbiar
Jagdeep Kishore, T.V.S.N.-Chari, M. Suruchi Aggarwal, M.
Manj ul a Gupta, Bharati Reddy, Ms. Kusum Choudharv, Ms, Bina
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Gupta, Ms. Mnika Mhil, M. Vandana Saggar, Gopal Singh
A.S. Pundir, Manoj Swarup, V. Krishnamurthy, Ms. H  \Wahi
B.B. Singh, D.N. Mikherjee, P.H Parekh, M. Chandan Rama-
murthi, M. Kamni Jaiswal, RK Mhta, Ms. Unila Kapoor,
M Veerappa, Uma Nath Singh, A S. Bhasne, Kailash Vasdev, G
Prabhakar, S.K. Bhattacharya, R S. Suri, Ms. S. Dikshit,
Prabir Choudhary, K. Swany, Aruneshwar Gupta, Ms. M Karan-
jawala, H. K. Puri and Ms. Rani Chhabra for the appearing
parties.

The following Order of the Court was delivered:

I n Laxnmi kant Pandey v. Union of India, [1984] 2 SCR 795
this Court laid down the procedure to be followed in adop-
tion of children by foreigners. The Court observed the fact
that children are a suprenely inportant national asset and
the future well-being of the nation ’'depends upon’ how the
children grow and develop. It quoted wth approval the
report of the Study Team on Social Wl fare where it was
sai d:

"The physical and nmental health of the nation
is determned largely by the manner in which
it is shapped in the early stages."

571

This Court also quoted with approval from the
Nati onal Policy for the Welfare of Children
where it was Said:

"The nation’s children are a ‘suprenely-inpor-
tant' assets. Their nurture and solicitude are
our responsi bility. Children’s pr ogr amme
should find a promi nent part in our nationa
pl ans for the developnent of human resources,
so that our children grow up to becone robust
citizens, physically fit, nentally alert and
norally healthy, endowed wi th the skills and
noti vati ons needed by society. Equal opportu-
nities for developrment to all children during
the period of growh should be our aim for
this would serve our |arger purpose of reduc-
ing inequality and ensuring social justice."

Thus saying, this Court |laid down the procedure 'to be
followed and while doing so, the CoUrt referred to recog-
ni sed child wel fare agenci es and provided for their 1icens-
ing or registration by the Central Governnment. Petitioners
in this application” are sone of the |licensed welfare  agen-
cies contenplated under the judgnent of this court -and
petition no. 2 is the Central Voluntary Adoption Resources
Agency which is a coordinating unit based at Del hi.

In these applications petitioners have nade the foll ow ng

prayers:
(a)(i) Al GOvernnent/juvenile hones, nursing
hones and hospital s--CGovernnment or _private
will apply for declaration of a “child as
abandoned and free for placenment and if the
parents of the <child are not known, . such
children should be transferred to the-recog-
ni sed institution/placenent agency as request -
ed for by themwithin a fixed tinme franeg;
(ii) all recognised placement agencies ' de-
pendi ng upon their capacity to acconmopdate and
care for those children after accounting for
their age and qualification should be allowed
to seek transfer of those children ,from
CGovernment/juvenil e courts and nur si ng
"homes/ hospitals and such institutions should
be obliged to transfer the children
such pl acement agenci es;
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(iii) Juvenile Wl fare Boards/Courts should
allow the aforesaid transfers in favour of the
recogni sed agencies for rehabilitation through
guar di anshi P/ adoPti on from VCAs/ CVARAS or
ot herw se;
(iv) Juvenile Welfare Boards/ Courts shoul d not
disturb the custody of children abandoned
directly wth the recogni sed placenment agen-
cies when approached for declaring them as
abandoned and free for placement and such
orders may be passed ex-

parte and confirned
after notice to the concerned parti es;
(b)(i) Quota fixed by the Central Governnent
for placenent of children with Indian famlies
may be quashed as being contrary to the deci-
si-on in-Laxm kant 'Pandey’s case;
(ii) in the alternative, if this Court uphol ds
the validity of the circular fixing the quota,
the percentsge may be suitably reduced;
(iii) this court may direct that if the quota
is to be fixed, children wth handicaps,
medi cal probl ens and ot her' drawbacks shoul d be
excluded fromthe total count as also girls
above one year and boys above two years of age
shoul d be excl ude from counti ng;
(c) '‘The State CGovernnents and  the various
Union  Teritories should be directed to issue
birth certificates based upon attested copi es.
of court’s certificate (decree), adoption deed
or on the basis of affidavits of officials of
the |licensed agencies;
(d) This Court may approve by way O revision
of expenses by about 25%wi th effect from the
date of the application and another 10% in-
crease annually to enable the agencies to
mai ntai n high Standards of care for the /chil-
dren;
(e) The Indian children adopted abroad or to
be allowed to retain their citizenship/nation-
ality till they attain the age of mjority.
wher ever they shoul d exercise their option one
way or the other;
(f)(i) The Central Government should be di-
rected to act
573
by itself or through the State/Union Territory
Governnents to issue show cause notice before
refusing to extend recognition arid /grant
personal hearing before taking official action
and reasoned orders should be nade in ‘support
of such action;
(ii) I'n the "event of cancellation of recogni-
tion, atime frane should be fixed to clear
all the cases already in the pipeline for
bei ng processed;
(ii) An appellate authority should be pre-
scribed for challenge of governnental action
as stated above;
(g)(i) The Court may direct stay of governmen-
tal action in the matter of setting up of
Central Adoption Resource Agency (CARA) and
ultimttely hold that there was no | onger any
need for such as agency in view of the fact
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that many private agencies were not available
to nonitor the progranmme.
Noti ce was ordered on these petitions on Septenber 21, 1990,
and these several nonths that have foll owed have been taken
by different State Governments and Union Territories and
others to place their affidavits for consideration of this
Court.

We have heard counsel for the appearing parties at
length. Before we deal with’' several prayers placed before
the Court for consideration it is perhaps necessary ’'to
refer to the provisions of the Children's Act of 1960 and
the Juvenile JUstice Act of 1986. The' schene of these two
Acts is not very different. The-definitions of. ’'neglected
child and 'neglected juvenile' is absolutely the sane. The
mechani sm for:admnistering the statutes is also nore or
| ess the same. Under section 4(1) of the Children's Act, a
Child Wlfare Board is intended to take charge of neglected
children.  Under~ s. 4(1) of the Juvenile Justice Act, a
Wel fare Board for the neglected juveniles is sinmlarly
contenpl ated. Sub-sections (3) and (4) of either Act autho-
rise 'the Board to' function as a Bench of Mgistrates and
confers on such Board certain powers under Criminal Proce-
dure Code conferable on a Metropolitan Magistrate or a
Judicial Magistrate of the First Cass. Section 9 of the
Children's. Act contenplates of Children's Hones and de-
tail ed provisions have been made in the matter of setting up
of such hones and nanagenent thereof. Section 11 contem

pl ates of Cbservation Homes. Chapter Ill deals wth neglect-
ed children.
574

Under Chapter |l of the AC of 1986 provision has been made
for. setting up of Juvenile Homes (s. 9), Special Hones (s.
10) and Cbservation Hones (s. 11). Both the Acts provide.
for After Care organisation.

Though these, two statutes in recognition of the inpor-
tance of <children to society have nade these beneficia
provi sions, nothing concrete and substantial appears to have
been done yet for inplenmenting either statute in a serious
way. The Children’s Act has been operative for nore than 30
years while the Act of 1986 is in force for about five
years. Yet nost of the-provisions in the two statutes are
still to be worked out in a real way.

The Union of India has set up a Departnment of Wnen and
Chil d Devel opnent and nost of the States and Union - Territo-
ri es have correspondi ng departnents, ,yet full coordination
has not been achi eved. The responsibility of —adm nistering
the two statutes is not properly shared. Monitoring seens to
be very much wanti ng.

In course of hearing of this petition we asked learned
Addi tional Solicitor General appearing for the Union Govern-
nent to tell us as to what happens to the children--both
boys and girls--who are | odged in the Homes when they | cease
to be children under the statute. It nay be pointed out that
under the Children’s Act boys Upto 16 and a girl upto 18
years conme within the definition of "child". If ’'children
within the neaning of the. termare | odged in various, types
of homes indicated in the two statutes what exactly happens
to them when they cease to be children by passing of tine
has remained an,enigma in the absence of a clear answer.
Qoviously no provision has been nade in these two Acts to
meet such a situation. Is it the intention of the stautes
then that once a boy. O girl ceases to be a child. and does
not conme wthin the purview of the stautes he/she would
have, to be thrown out fromthe honme on to the street-as no
nore cared for? What then would be the effect of such a
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situation? Since that is not very relevant for disposing of
this petition, we do not intend to proceed with that aspect
any | onger.

We are inclined to keep the handi capped children out O
the purview of the judgment of this Court. W do not, howev-
er, agree that Indian citizenship should continue until ’'the
adopted child attains the age of majority and is legally
conpetent to opt. Such a step ,would run counter to the need
of quick assimilation and nmay often stand as a barrier to
the requirenents of the early cenenting of the adopted child
into the adoptive famly. In regard to the issue of the
birth certificate
575
of the adopted child we are of the view that such certifi-
cate should be obtained on the basis of application of the
soci ety sponsoring adoption. In nost of these cases the
registration of birth may not-be available because that
woul d not, have been done. W are of the view that on the
basis 'of the application and such other material which nmay
be, relevant to be found in-an affidavit to acconpany the
application rmade by a responsi ble person belonging to the
agency the |ocal magi strate should have the authority to
make an order approving the particulars to be entered in the
birth certificate and on the basis of the Magisterial order
the requisite certificate 'should be granted. This process
should. be done only after adoption is finalised and the
particulars of the adopting foreign parents are available to
be inclined. There'is no point in having two birth certifi-
cates, one before the child is placed for  adoption and
another when adoptionis conpleted. If the  procedure for
taking out a birth certificate is deferred until adoption is
finalised the certificate can be obtained once for all. W
are of the viewthat the 'Chief District ~Medical  Oficer
(CDMO) may be involved in the matter of ascertai nnent of the
age and the nagistrate may ordinarily act on the certificate
granted by the CDMO.

We gather that many of these agencies have indeed no
child care facilities. In the event of such facilities not
being avail able maintaining children in hygienic condition
and in an environnment which woul d be healthy for the chil-
dren’s growth and mental devel opment woul d i ndeed be diffi-
cult. The licensing authority should ordinarily ensure -that
the registered agency has proper child care facilities so
that an agency whi ch does not have such facilities may over
a period of years go out ,of the field.

The affidavit of the Union Governnent indicates that it
never intended to fix any quota for the purpose of allow ng
renewal of registration or licence. In view of the clear
statement in the affidavit we must hold that it.is not/ the
policy of the Government of India require the agency to
satisfy the condition of any quota. In fact the Governnent
of India s circular letter is intended to enphasise on the
-feature that registered societies to entitle thenselves for
renewal of registration or licence should exhibit ‘their
i nvol venent in the process of adoption and the authority
shoul d have evidence to satisfy that the agency is really
i nvolved in the activity,

We would accept the stand taken by the petitioner that
in the event of registration/licence being proposed to be
cancel l ed, an opportunity should be granted to such agency.
That woul d answer the
576
requirenents of natural justice and woul d uphold a healthy
schenme of admninistration. W have not been able to see any.
positive justification for opposition to the setting up of
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CARA. Such an institution would be an organisation of prinma-
cy and would work as a useful agency in the field. Wile we
agree that there should be no keen, conpetition for offering
adoptions, regulated conpetition may perhaps keep up ’the
system in a healthy condition. Existence’ of CARA in that
field is, therefore, welcone. W do not agree with the stand
of the petitioner that the schene envisaged by the nmain
j udgrment Should be altered in this regard.

The judgnent |aid down a scale of expenses to be recov-
ered by the agency-offering placenment for naintaining the
child fromthe adoptive parents. There was some nodification
in 1986. Keeping in view the general rise in cost of [living
we are prepared to allow escalation of 30 W do not,
however, agree to an escalation of 10% every year. The
matter may be reviewed once in three years so far as escal a-
tion of expenses in concerned.

Only one aspect is left for consideration and that is
the petitioner’s prayer for transfer of children from statu-
tory hones to recogni sed agencies for placenment. The chil-
dren who ‘can be transferred for such purposes would be those
whose parents are not known, orphans and perhaps those who
are declared as abandoned chil dren. W have. pointed out
al ready that the homes are not set up in several States and
areas. Even Juvenil e Boards have not been properly function-
ing and the recogni'sed agenci es do not have the facility of
child care. |In these circunmstances to order transfer of
children from statutory hones to recogni sed agencies can
i ndeed not be accepted as a rule. We are prepared to observe
that as and when such a request is received from recognised
agencies, the Juvenile Court or the Board set up under the
Act may consider the feasibility of such transfer and keep-
ing the interest of the child in view, the possibility of an
adoption within a short period and the facilities available
in the recogni sed agency as al so, other relevant features,
make appropriate orders. A strait-jacket formula may very
often be injurious to the interest of the child.

Thi s order disposes of the petitions.

V.P.R Petition Partly al -
| owed.
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