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ACT:

Central Excise Rules, 1944 Rule 8---Notification No.
120/75 CE- D/I--30.4.1975--C ause (iv)--Exenption from |evy
of duty--Value of wheel sets supplied by Railways--Wether
exenpt ed

HEADNOTE:

The appellant pursuant to contracts entered into wth
the Railway Administration fabricated and delivered to the
Rai | ways wagon-bodi es nounted on "wheel sets" supplied by
the Railways.

The appellant’s invoices, reflected only the price of
the wagonbodi es wi thout including the value of the "wheel-
sets" on which the wagon-bodi es were nmounted. The goods were
cleared for purposes of Excise duties on such invoice-val ue.

The Revenue rai sed demand for recovery of short-1evy and
sought to recover the unpaid duty on the value of the
"wheel -sets" al so

The claim for recovery of the short-levy having been
adj udi cat ed agai nst the appellant, appeals were filed before
the Tribunal, by the appellant contending that ~the ~goods
manufactured by the appellant were only the wagon-bodies
mount ed on the "wheel -sets" supplied by the Railway Adm nis-
tration; and therefore, the assessable value could only be
the value of the wagon-bodies excluding the "“wheel-sets"
supplied by the Railways; and that at all events the /value
in excess of the "invoice value' which represented the price
of the wagon-bodi es was exenpt fromlevy of duty under the
Exenmption Notification No. 120/ 75CE dated 30th April, 1975
i ssued under Rule 8 of the Central Excise Rules, 1944.

The Tribunal dism ssed the appeal s, against which, the
present appeals were filed before this Court.

The appellant contended that the Tribunal misdirected
itself inlawin its construction of the exenption Notifica-
tion and in its reasoning that there was something in C ause
(iv) of the Notification which detracted fromthe perm ssi-
bility of its benefit in the present case; that
324
it was erroneous to read the condition as requiring the
"invoice value’ to be the full comercial price of the goods
including therein the value of the "wheel -sets"; that the
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very purpose of the exenption was to relieve the manufactur-
er frombearing the burden of the duty on such part of the
assessabl e-value as did not reflect the value of his supply
and services but represented the value of the "wheel-sets"
supplied by the Railway Adnministration itself free of
char ge.

The Revenue- Respondent contended that C ause (iv) of the
Notification signified and inported the idea of full-value
of the nmanufactured goods being required to be reflected in
the invoice and that the reasoning of, and the conclusion
reached by, the Tribunal was correct.

This Court allow ng the appeal s,

HELD. 1. The Notification posits and predicates the
possibility that the invoice-value' could be |l esser than the
"assessabl e-val ue" and, taking into account the need to
mtigate the hardship on the manufacturer of being called
upon to pay duty on the value in excess of the invoice
val ue, seeks to exenpt the manufacturer from paynent of duty
"inexcess of the duty" calculated on the basis of the 'i-
nvoi ceprice’. [328G H

2. The way in which the Tribunal ‘| ooked at the Notifica-
tion is neither good sense nor good |aw. Such construction
woul d rmake the Notification and the exenption contenpl ated
t her eunder neani ngl ess. The need for the exenption arose in
view of the fact that "assessabl eval ue" was higher than the
"invoice-value'. Requiring the former and the latter to be
the sane as sonething conpelled by Clause (iv) is really to
construe the Notification against itself. [329B-C

3. In this case, there is no dispute that the invoice
price represented the val ue of the wagons, |ess the val ue of
the "wheel -sets" supplied by the Railways. The invoice-price
could not be required to include the value of the  "wheel-

sets". But the "assessabl e-value" would take into account
the full comrercial value including that of the | "wheel-
sets". 1t is in order to mtigate the hardship that my

arise by requiring the manufacturer to pay duty on this
difference in such cases that the Notification No, 120/75
cane to be promul gated. [328H 329B]

4. There is nothing in Cause (iv) which enjoins upon

the appellant to include the value of the "wheel -sets". The
contract between the parties does not also require this.
[ 329B]
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Ms. Burn Standard Conpany Ltd. & Anr. v. Union of India
JUDGVENT:

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. ~5969-70
(NM of 1990.

From the Order dated 21.8.1990 of the Customns, | Excise
and Gold (Control), Appellate Tribunal, New Del hi in ' Appea
Nos. ED/ SB/ T/ 945/ 80- A and EDY SB/ T/ A. No. 586/81-A (Order No.
1284 to 1286/90-A.).

Dr. Debi Paul, Harish Salve, Darshan Singh, M. Suman J.
Khaitan and Ms. Priya Hi ngorani for the appellant.

A. Subba Rao for the Respondent.

The following Order of the Court was delivered:

These appeals arise out of and directed against the
conmon appellate order dated 21.8.1990 of the Custons,
Excise and Gold (Control) Appellate Tribunal, New Delh
(" Tribunal’ for short) m Appeals Nos. EDN SB/ T 945/ 80A and
ED/ SB/ T/ 586/ 8 1A. By the sane order another appeal of the
appel l ant was al so di sposed of but that matter is not car-
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ried up in appeal here.

2. The appellant, Ms. Texmaco Ltd., pursuant to con-
tracts entered into in this behalf with the Railway Admnis-
tration fabricated and delivered to the Railways wagon-
bodi es nounted on "wheel sets" supplied by the Railways. The
invoices raised by the appellant respecting these wagons
reflected only the price of the wagon-bodi es w thout includ-
ing the value of the "wheel -sets" on which the wagon-bodies
were nmounted. The goods were cleared for purposes of Excise
duties on such invoice-value. The Revenue raised demand for
recovery of short-levy and sought to recover the unpaid duty
on the value of the "wheel-sets"” also. This claimfor recov-
ery of the short-levy having been adjudicated against the
appel  ant, an appeal was taken before the Tribunal

3. Before the Tribunal, it would appear, two contentions
were raised: First that the goods nmanufactured by the appel -
l ant were only the wagon-bodi es mounted on the "wheel-sets”
supplied by the Railway Adm nistration and that, therefore,
the assessable value could only be the value of the wagon-
bodi es excludi ng the "wheel -sets"

326

supplied by the Railways and, secondly, that at all events
the value in excess of the "invoice value which represented
the price of the wagonbodi es was exenpt fromlevy of duty
under the Exenption Notification No. 120/75-CE dated 30
April, 1975 issued under Rule 8 of the Central Excise Rules,
1944. What is inplicit in the second contention is that, but
for the said Notification No. 120/ 75-CE dated 30.4.1975, the
assessabl e-val ue woul d otherwi se require the exclusion in it
the value of the "wheel-sets” al'so on the prem se that the
"wheel -sets" becanme an . integral part of the wagons, even
though the "wheel -sets" had been supplied free of = cost by
the Railways thenmselves. The Notification No. 120/75-CE

exenpted "so much of the duty of excise ........ as is in
excess of the duty calculated on the basis of invoice
prices".

4. On the first contention:--that the ’'assessable-val ue
of the 'goods’ could not include the "wheel -sets" which were
not fabricated or nmanufactured by the appellant, the /Tribu-
nal, rejecting the contention said:

"On going through the facts and in view of the
clear findings given by the lower authorities
that no wagon is conplete without the wheels;
what has been cleared and renoved by the
appel l ants is the wagon nmounted on wheel = sets
and not the wagon body al one .

On the issue of determnation of
assessabl e value, the Suprene Court has  held
that for the purpose of |levy of excise  duty,
the value of the article is the full intrinsic
val ue of the article inclusive of the cost of
the materials and conponents supplied free by
the customer and irrespective of the fact that
no expenditure was incurred by the manufactur-
er on such conponents.”

No fault can be found with this reasoning of the Tribunal

i ndeed, considerations of ownership of the goods are extra-
neous to levy of duties of excise which are inposts on
manuf act ur e.

5. The second contention on which Dr. Pal laid particu-
| ar enphasis, indeed, assunes the correctness of the first
proposition and clainms exenption on the strength of the
Notification No. 120/75-CE. That Notification says:

"The Central Government has exenpted goods
falling
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under Item No. 68 of the First Schedule to the
Central Excises and Salt Act, 1944 (1 of
1944), <cleared fromthe factory of manufac-
ture, on sale, fromso much of the duty of
exci se leviable thereon as is in excess of the
duty calculated on the basis of the invoice
price (excluding duty and | ocal taxes, if any,
i ncluded in such price) charged by the nanu-
facturer for the sale of such goods:
Provided that the aforesaid exenp-

tion shall be adm ssible only if--
(i) the manufacturer files with the Superin-
tendent of Central Excise having jurisdiction
a witten declaration to the effect that he
opts to avail of the said exenption:
(ii) Oritted as unnecessary
(i)
(iv) ~the invoice price is not influenced by
any  commercial, financial or other relation-
shi p whether by contract or otherw se between
the manufacturer or any person associated in
busi ness  wi th the manufacturer and the buyer
ot her ‘than-the rel ati onship created by sal e of
the af oresai d goods:
(v) Omtted as unnecessary.
Provided ... (Omtted as unnecessary)

The Tribunal also rejected the clains for exenption under

the Notification. It said:

"W are -unable to agree with the
argunents - of the appellants’ counsel that
assessabl e value of the article is different
fromthe consideration received by the ' appel -
lants to claim benefit ~under Notification
120/ 75.

..... To claim exenption on benefit under
Notification 120/75(it should be subjected to
in conpliance with the conditions “specified
therein. Condition No. IV of Notification No.
120/ 75 required that the-invoice value should
be
328
the full comrercial price of the article:
According to the decision of the Suprenme Court
(supra) the value of the article is the in-
trinsic value and not restricted consideration
received by the appellant as urged by the
appel l ants’ counsel. 1In the view we  have
taken, the appellants are not entitled to
concession under Notification No. 120/75 dated
30.4. 1975 ."

6. Dr. Pal appearing in support of the appeals ' urged
that the Tribunal msdirected itself inlawin its construc-
tion of the exenption Notification and in its reasoni ng that
there was sonething in Clause (iv) of the Notification which
detracted from the permissibility of its benefit in the
present case. Dr. Pal said that it was erroneous to read the
said condition as requiring the 'invoice value’ to be the
full conmercial price of the goods including therein the
val ue of the "wheelsets". Dr. Pal said that clause (iv) did
no nmore than nmnerely inporting the requirenent that the
invoice price should reflect a transaction at arns’ |ength
and not that appellant’s invoice-price should also include
the val ue of the "wheel-sets" supplied by the Railways. Dr.
Pal further urged that the very purpose of the exenption was
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to relieve the nmanufacturer from bearing the burden of the
duty on such part of the assessabl e-value as did not reflect
the wvalue of his supply and services but represented the
value of the "wheel -sets" supplied by the Railway Adminis-
tration itself free of charge. If Cause (iv) was construed
in the way in which the Tribunal did, the effect, counse
said, would be to take away with one hand what the notifica-
tion gave with the other.

7. Shri Subba Rao, |earned counsel for the Revenue, with
his usual tenacity contended that C ause (iv) of the Notifi-
cation signified and inported idea of full-value of the
manuf actured goods being required to be reflected in the
invoice and that the reasoning of, and the conclusion
reached by, the Tribunal was correct.

8. On a consideration of the matter we are afraid the Tribu-

nal fell in to an error in-its understanding of the notifi-
cation. The Notification posits and predicates the possibil-
ity that  the “invoice-value could be lesser than the

"assessable-val ue" and, taking into account the need to
nmtigate " the hardship on the manufacturer of being called
upon to —pay’' duty on thevalue in excess of the invoice
val ue, seeks to exenpt the manufacturer from paynent of duty
"in excess of the duty calculated on the basis of the 'i-
nvoi ce-price’'. There is no dipute in this case that the
i nvoice price represented the value of the wagons, less the
value of the "wheel-sets" supplied by the Railways. The
i nvoi ce-price
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could not be required to include the value of the "wheel-
sets". But the "assessabl e-value” would take into account
the full comrercial value including that- of the "wheel-
sets". It is in order to mtigate the hardship ‘that may

arise by requiring the manufacturerto pay duty 'on this
difference in such cases that the Notification No. 120/75
cane to be promulgated. There is nothing in Cause (iv)
whi ch enj oi ns upon the appellant to-include the value of the
"wheel -sets". The contract between the parties does not also
require this. The way in which the Tribunal |ooked at the
Notification is neither good sense nor good | aw.” Such con-
struction would nake the Notification and the exenption
cont enpl at ed t hereunder meani ngl ess. The need for the exenp-
tion arose in view of the fact that "assessable-val ue" ~was
hi gher than the "invoice-value’'. Requiring the forner and
the latter to be the sane as sonething conpelled by d ause
(iv) is really to construe the Notification against itself.

9. Shri Subba Rao placed strong reliance on the pro-
nouncement of this Court in Ms. Burn Standard Conpany Ltd.
& Anr. v. Union of India & Os., [1991] 3 Judgnents Today
108. On the contentions raised and argued in that case the
judgrment, if we may say so with great respect, is correct.
The question of the effect of the exenption Notification No.
120/ 7.5-CE was not raised and argued in that case. That
apart, the exenption Notification itself nmakes it clear that
it does not apply or is attracted to every case automatical -
ly, but that the nanufacturer should expressly opt for the
benefit of the Notification. Since no such claimwas made in
that case, the decision therein is of no assistance to the
revenue.

10. We accordingly allow these appeals; set aside the
order of the authorities as well the affirm ng order of the
Tri bunal under appeal and hold that the appellant was enti-
tled under the said Notification No 120/75/CE, to exenption
fromthat part of the duty as was in excess of the invoice-
price which, we hold, was not required to include the value
of the "wheel -sets".
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V.P.R Appeal s al | owned.
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