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ACT:

Constitution of India, 1950: Article 136-Concurrent
findi ngs of fact-interference only in exceptiona
ci rcunst ances- Fi ndi ngs perverse, pretermtting mani f est
errors and glaring infirmties-Interference-Justified.

I ndi an Panel Code, 1860: Sections 405, 409, 467 and 471
Crimnal breach of trust and -nmisappropriation-CGovernnent
seed store-Established practice of credit sales to village
| evel workers- Governnment circulars prohibiting such sales-
Issued fromtinme to time-Yet practice continued-Persons in
charge followed the established practice-Wether comitted
any offence and liable to punished.

HEADNOTE:

During 1964-65 the first appellant was incharge of a
seed store attached to a bl ock Developnent Ofice. The seed
store was catering to the needs of cultivators. The first
appel lant was charged with an offence of breach of trust,
puni shabl e under Section 409 IPC on the allegation that he
prepared forged bills to the tune of Rs.1591.04 in the nanes
of some village level workers as if they were supplied
certain articles on credit in disregard of the Governnent’s
i nstructions prohibiting credit sale.

Later, the second appellant took charge of the  seed
store relieving the first appellant. He was also charged
with the offence of breach of trust under Section 409 IPCin
respect of certain articles and m sappropriation of. a sum
Rs. 450. 28.

In addition to the charges under section 409 IPC,  both
the appellants were also charged with offence punishable
under section 467 and 471 | PC

Before the Trial Court, the first appellant pleaded
that he bills were genuine and that the naterials were
actually supplied to the village | evel workers on credit. He
denied the charges of defalcation and also making bogus
entries in the records. The second appell ant disputed the

89
charge of m sappropriation and stated that he received part
paynment in respect of the bill in question and had deposited
the said amount in Governnent treasury.

The trial Court convicted both the appellants and
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sentenced themto undergo various terns of inprisonnent for
of fences under Sections 467 and 471 |IPC as also a fine of
Rs. 500 for the offence under section 409 |PC

On appeal, the Hi gh Court set aside the conviction of
the appellants under sections 467 and 471 I PC, and upheld
the conviction under section 409 |IPC, but reduced the fine
to Rs.250. The Respondent-State has not preferred any
appeal

In the present appeals, the appellants challenged the
legality of their conviction under section 409 |PC

The first appellant contended that the |ong established

practice of credit sale was continuing till 1969-70 despite
Government circulars to stop the practice and so in 1965, he
was not at fault in naking credit sales. It was also

cont ended that there was no nmotive on his part to
m sappropriate the -goods. The second appellant contended
that he issued only receipts and realised the noney and in
the absence of any conspiracy havi ng been proved, he was not
gui Ity of ‘any m sappropriation of noney.

Al'lowing the appeals, this Court,

HELD : 1.  The long established practice of credit sale
of seeds, fertilisers, pesticides etc. fromthe Governnent
Agriculture Seed Stores continued for sonme time, at |east
till the last circular issued on 26.7.68. The repeated
issuance of the circulars indicate that inspite of these
circulars, the practice of credit sale was in vogue. A close
scrutiny of the evidence and records show that the superior
officers, inspite of the circulars, did not ‘take a very
serious view of the credit sale to the cultivators. In fact,
by circular dated 2.8.67, the Director of Agriculture while
inpressing the prohibition of credit sale, gave only a
warning that the erring officials would be held °‘personally
responsi ble to pay the outstandi ng amount’. The appellants
could not be mulcted with the crinmnality of breach of trust
for following the established practice of credit sale
through village | evel workers. [100G H, 101A- B]

2. Since the H gh Court has set aside the conviction of
the appellants
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under sections 467 and 471 IPC, the prosecution case of
foreign the bills and recei pts and using them as genuine, is
‘not true’'. Also the fact that the State has not filed any
appeal necessarily follows that the explanation given in
defence of the appellants that the bills and cash receipts
were not bogus but genui ne has been accepted by the  High
Court. As such the prosecution did not satisfactorily prove
even the temporary msappropriation of the  anount in
di spute. [101B- D

3. Admittedly the first appellant handed over ' the
charge to the second appellant on 2.9.65 and till then the
first appellant was incharge of both the seed stores. The
first appellant submitted his conpliance report on 3.9.65.
Hence the second appell ant who had not taken charge of the

seed store till 2.9.65 could not be held liable for _an
of fence under Section 409 IPCin respect of the anount
covered by the bills in question which were all prepared

between 29.7.65 to 12.8.65 i.e. wearlier to the second
appellant’s taking over charge. The finding of the Tria
Court that both the appellants have conmitted breach of
trust by preparing false bills has to be rejected and the
resultant concl usion based on such finding is liable to be
set aside. [101G H, 102A- B]

4, Both the appellants cannot be jointly charged on
the allegation that on 4.7.64 they being the public servants
of the seed store committed breach of trust, since
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admttedly they were working at different places and not at
t he sane seed store. Also the prosecution has not
satisfactorily established the mai n i ngredi ent of
‘di shonesty’ against either of the appellants, even though
at the worst, it may be said that the first appellant was
guilty of dereliction of his duty in not collecting the
out standi ng amount by taking appropriate steps. Wen the
conviction recorded by the Trial Court under Section 467 |PC
is set aside by the High Court as agai nst which no appeal is
preferred by the State, the second appellant cannot in any
way be fastened with the crimnality of m sappropriation for
issuing the cash receipts in question. A close exam nation
of the entire evidence and docunents do not reveal any
material worth nmentioning for jointly fastening both the
appellants with the offence of crimnal breach of trust
puni shabl e under Section 409 I PC. There is also not evidence
that there was any conspiracy, pre-concert or concert of
m nds of the appellants or any pre-arranged plan between the
two appel llants to commt the offence or offences conplained
of . [103B-D]

5. Though this Court nornmally does not interfere wth
the concurrent findings of facts except in exceptiona
circunmstances, this is a fit case for interference since
both the Courts below instead of dealing with the intrinsic
nerits of the evidence of the witness, have acted preversely
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by summarily disposing of the case, pretermtting the
mani fest errors and glaring infirmties appearing in these
cases. [103E-F]

[Having regard to the undertaking of the appellants not
to claim back wages, the Court observed that in 'case the
appel l ants, pursuant to their acquittal, are reinstated in
service by the State Government they will not be having any
claim for back wages fromthe date of suspension wupto the
date of their reinstatement.]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION : Crimnal Appeal Nos.
664 & 665 of 1979.

From the Judgenment and Order dated 8.5.1979 of the
Al l ahabad High Court in Crimnal Appeal Nos. 158 & 157 of
1977.

R K Garg and M M Kashtriya for the Appellants.

Dal veer Bhandari for the Respondent.

The Judgenent of the Court was delivered by

S. RATNAVEL PANDI AN, J. These two crimnal appeals. are
preferred by the appellants, nanely-Narendra Pratap Narain
Si ngh and Puran Singh who were arrayed as accused Nos. 1 and
2 before the Trial Court, against the judgenents dated
8.5.1979 rendered in Criminal Appeal Nos. 158 and 157 of
1977 on the file of Allahabad H gh Court, Lucknow arising
out of Sessions Trial Nos. A-210 and 228 of 1974 whereby the
Hi gh Court by a comon judgenment and order set aside the
convi ctions and sentence under Sections 467 and 471 | PC but,
however, upheld their conviction under Section 409 |IPC and
reduced the substantive sentence of inprisonnent to the
period already undergone and the sentence of fine from
Rs.500 to Rs.250 and in default to wundergo ri gorous
i mprisonnment for six nonths in each of the cases.

The material facts as unfolded fromthe records can be
stated thus:

There was a Bl ock Devel opment Office in the district of
Sul tanpur known as Dhanpat ganj Block to which a seed store
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known as Senrauna seed store was attached. The seed store
was to cater the needs and requirenments of the cultivators
for seeds and fertilisers etc. During 1964-65, the first
appel | ant was incharge of that seed store. On
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2.9.65, he was relieved by the second appellant on transfer
from Kur ebhar.

According to the prosecution, the first appellant in
his official capacity was entrusted wth fertilisers,
pesticides, seeds etc. which were nmeant to cater the needs
of the cultivators within Senrauna area. In 1965, there were
several village level workers. It is said that on 29.7.65,
the first appellant prepared forged bills in the names of
sone village |l evel workers (hereinafter referred to as VLW)
bearing bill Nos. 57, 59, 60, 61, 62 and 64 of book No. 7767
as if the VLW were supplied with articles of Agricultura
Depertment on credit , the total amount of which being
Rs. 1591.04 and thereby committed breach of trust, punishable
under Section 409 1PC. The indictnment against the second
appel l ant'. _i's that he being a public servant of the said
Agriculture Departnent conmmitted breach of trust of the
articles nentioned in bill Nos. 11, 17 and 18 of book no.
7767 and m sappropriated a sum of Rs.450.26. Apart from the
above charges |eveled -against each of them they were
i ndividually and col l ectively char ged for of f ences
puni shabl e under Section 467 and 471 | PC.

The defence of the first appellant was that all those
bills were not fictitious and bogus but were  genuine and
that the materials were suppliedto the VLW as reflected in
the concerned bills. He denied the charge of defalcation and
al so maki ng bogus entries in the records. He further stated
that on transfer, he relieved the second appellant at
Kurebhar but was hol ding dual charge of both Senrauna and
Kurebhar simultaneously till the second appellant took
charge of Senmrauna area and that ~he wused to suppl y
fertilisers, seeds etc. to the village workers on credit on
the basis of the long established practice and under the
orders of the superiors. The defence of the second appell ant
was that he received the part paynent relating to bill No.
11 and deposited the said anmpunt in Governnent treasury and
that he had not m sappropriated any anount. The Trial Court,
repelling their defence, convicted both the appellants under

all the charges and sentenced themto various terns of
imprisonnment with the direction that all the substantive
sentences shall run concurrently. In addition to t he

sentence of inprisonment, a fine of Rs.500 was inmposed for
the conviction under Section 409 |PC.

As the H gh Court has now set aside the conviction of
the appellants wunder Section 467 and 471 IPC and as the
State has not preferred any appeal as against t hat
acquittal. W are not called upon to deal wth “the case
relating to those two charges, Hence, this appeal is
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confined only with regard to the legality of the conviction
of these two appellants under Section 409 |PC

The | earned Judge of the High Court has disposed of the
appeals in a very summary manner confirmng the conviction
of the appellants under Section 409 |IPC stating thus:

. | have been taken through the evidence
on record. Al the village | evel workers concerned
wer e examned by the prosecution and their
statenments showthat crimnally m sappropriated
amounts were recovered fromthem by the appellants
but no fertiliser was issued to them There is no
infirmty in the statenents of these w tnesses.
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Thei r statenents satisfactorily mmke out an
of f ence under Section 409 |IPC against t wo
appellants in both the cases............. | am
therefore, of the opinion that the conviction of
the two appellants ordered by the Trial Court

under Section 409 IPCis justified.’
By these two appeals, the appellants challenge the
correctness of their conviction. M. R K Grg, the |earned
seni or counsel appearing on behalf of the appel | ant s

contended, inter alia, stating that though the GCovernment
had instructed that credit sales fromthe seed stores be
di scontinued, yet the |ong established practice was

continued and in fact the CGovernment was al so well aware of
this position and that it was the reason why as late as
2.8.67, the Government had been repeatedly issuing circulars
inviting the attention of the enployees concerned to stop
the practice of credit sales and warning that any officia

or officer issuing wll be held responsible to pay the
out standi ng anmount and, therefore, in such circunstances
there coul d not be any case of msappropriation in any form
since fromthe very begi nning, the first appellant had been
stating that credit sales had been made. According to the
| ear ned counsel, there could not be any notive to
m sappropriate these goods belonging to the Agricultura

Depart nent when such goods were avail able in the open nmarket
at cheaper rates and that when the first appellant had no
land in District sultanpur. It has been further urged that
it is amply proved fromthe evidence of the prosecution
wi tnesses that credit sales had continued till 1969-70 and
that the village | evel workers used to take goods from the
seed stores on credit after giving receipts and used to
distribute the sane to the farners according to their needs
and necessity and the noney was to be realised |ater on

94

The handi ng over the charge by the first appellant, it
is said, could not be done before 2.9.65 because he was
asked to take charge at Kurebhar 'without he being /relieved
at Senrauna and hence he had to work at both the seed stores
from18.6.65 to 2.9. 65.

Coning to the case of the second appellant, it was
contended by the |earned counsel that the second  appell ant
issued only receipts and realised noney and hence in-the
absence of any conspiracy having been proved, he could not
be guilty of any m sappropriation of noney.

Lastly, it has been submitted that at-the ~worst, the
first appellant if at all found guilty would be guilty of
breach of Government instructions which breach would not in
any way fasten himwth crimnal liability and that the H gh
Court wi thout discussing the evidence in the proper
perspective has disposed of both the appeals on nere
specul ation, conjectures and surmses and as ‘such the
judgenents are |liable to be set aside.

The fact that there had been a practice of credit sales
of seeds, fertilisers, pesticides etc. fromthe Governnent
Agricultural Seed Stores is not in dispute. Wiile it was the
practice, a circular letter No. |A-4390/Dues-129 dated
2.8.67 was issued by Director, Agriculture, Utar Pradesh,
Lucknow to all Drawing and Disbursing Oficers in the
Agriculture Departnent wth copies endorsed to all Zona
Deputy Directors of Agriculture, Project Oficer, Aligarh
Functional Deputy Directors of Agriculture and Horticulture,
the Devel opnent O ficer, Lucknow and all sections of the
Directorate of Agriculture, U P. which letter reads thus :

‘‘From the progress report of recovery of
‘Current’ dues, it has been observed that the seed
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store dues are nounting year to year it goes to
nean that the commodities purchased from 95-

Capital outlay are still sold and credit otherwi se
the dues should not increase in this office
circul ar | etter No. | A- 7250/ Dues- 129 dat ed

21.10.1964 and circul ar No.4934/Dues 29.7.1965 it
was nmade clear that the practice of credit sales
should be stopped and on your visits to seed
stores you should see that there was no credit
sales and take suitable action against officia
and officer responsible for such sales. It appears
that these instructions have not been followed
vi gorously. Governnent has taken serious exception
to the practice of credit sales despite their
orders stopping this practi ce.
95

It is therefore, inpressed again that credit sales
of articles fromthe CGovernment Agricultural seed
stores is strictly prohibited and any official or
officer issuing stores or authority sign their
issue on credit be held personally responsible to
pay the outstandi nganpbunt. At the tinme of handing
over charge, all credit sales be a seed store
I nchar ge should be treated as shortage and
recovery effected from him Suitable action
i ncluding /assessment of nonetary  responsibility,
shoul d al so be taken agai nst supervising officials
and officers who do not report credit sales
detected on their visits to seed stores to higher
authorities or who fail to recover the anpunts
fromthese who sold comodities on credit at their
own. A list of credit sales, if any should
invari ably be attached to the charge certificates
to be sent to the higher of ficer(s) for
exam nation, record and taking action.

It may be once again enphasized that  serious

action wll be taken against those who permt or
over look credit sales in defiance of Governnent
O ders.

OFFI CER OF THE DI STRI CT AGRI CULTURE COFFI CER FAI ZABAD
No. 1478/ 1V-Herti.General 67-68 Dated Sept. 29, 1967.’
A  copy of this letter was forwarded with an
endorsenent, reading ‘‘to all Bl ock Devel opnent Oficers and
Seed store Incharges of Faizabad District Oficers with the
remark that contents of above circular letter may please be
brought to the notice of all the field staff of yours block
wor ki ng under you for strict observance. These instructions
should be adhered in all respect in regard to sale and
supplies of Horticultural Commodities viz. plants, ~ seeds
etc. and the orders should be noted by all concerned’
Thereafter, the Directorate of Agriculture, U.P. issued

another circular No. | A 3762/ Dues-129(ii) dated 26th July
1968 pointing out that the orders issued wunder various
circulars viz. Nos. |A-7259/Dues-129 dated 31.10.1964, No.
| A- 4934/ Dues dated 29.7.1965 and No. |A-4390/Dues-120 dated
2.8.1967 should be followed carefully, which circular of
1968 reads thus;

‘**3. It is again enphasized that credit sale of

articles from all Agricultural institutions if

strictly prohibited. In case

96

any credit sale is made fromthe Agricultural seed

store/Horticulture institutions, this is very

serious irregularity that needs pronpt and severe

action. Si nce inspite of orders such
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irregularities are being committed, it is
necessary to keep a watch over them A quarterly
list of such credit sales, showing full details

together with the nane of person responsible for
the irregularity should invariably be sent to his
office with your own conment s regardi ng
puni shnment. If any itemof credit sale is onmtted
from the quarterly list and the sanme is detected

|ater an entry on account of such omission will be
made in the Character Roll of the Supervisory
Oficer concerned. Al inspecting officers on

visits to seed stores and buffer godown and other
institutions should exam ne the store | edgers and
bill books to ensure that no credit sales have
been nmade and in case some such sales have been
made take action-as indicated above.
4. 1t may please be kept in view that the receipts
and recoveries under the head 95 Capital outlay
shoul d equal to t he expendi ture i ncurred
thereunder. in case the receipts and recoveries
fall- short in conparison to the expenditure, the
future allotments of funds wll be reduced
accordi ngl y and the drawi ng and di sbursing officer
responsi ble for drawing funds. from 95 capita
outlay called upon to explain the irregularity and
short fall /in recovery.
5. The above instructions should be brought to the
notice of ‘all concerned under a registered cover
for strict conpliance and the quarterly report for
the quarter ending June 1968 subm tted by 15. 8. 68.
Pl ease acknowl edge receipt of this letter
Sd/ -
R R Agarwal ,
Director’’
The copy of the above circular was forwarded to al
Functi onal Deputy Directors of Agriculture and Horticulture
and Jute Devel opnent O ficer, Lucknow and District
Agriculture Oficers and Superintendent Govt. Gardens for
i nformati on and necessary action
97
A cursory reading of both the <circulars shows that
inspite of the circulars directing the practice of credit
sales to be stopped, in reality the long established
practice of credit sales was continued. Even after the
circular dated 2.8.67, the circulars were not strictly
adhered to and this necessitated the issue of circul ar
dated 26.7.68. It seens that due to the practice of «credit
sal es, the seed store dues were nounting year by year. and
that the Governnent took a very serious view of  the
conti nuance of credit sales and issued the circular /dated
27.6.68. As we have pointed out albeit, the case  of the
first appellant is that the old practice of credit sales was
continued and that he in fact sold the articles to the VLW
and that none of the bills was bogus and they were —not
di shonestly used as genuine. Simlarly, the second appellant
has deni ed the charges. Now the H gh Court has set aside the
convi ctions of the appellants under Sections 467 and 471 | PC
and the State has not preferred any appeal against this part
of judgement acquitting the appellants of these two charges
and, therefore, it has to be concluded that the charges of
forgi ng val uabl e security and using them as genui ne have to
be held not proved.
The first charge in Crininal Appeal No. 664 of 1979
arising out of STA No. A-210 of 1974 reads that these
appel l ants on or about 29th July 1965 and 12th August 1965
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comm tted breach of trust of articles nentioned in bill Nos.
57, 59, 60, 61, 62 and 64 of book no. 7767. The follow ng
table will give the particular anpbunt relating to each bill
said to have been mi sappropri at ed:

Dat e No. of bills Armount
29.7.65 and 12.8.65 57 138. 00
v v 59 318. 86
Y Y 60 495. 94
v v 61 357. 48
v v 62 155. 26
v v 64 125.50
1591. 04
Thus, t he total ~ anpunt alleged to have been

m sappropriated by the appellants under the first charge if
Rs. 1591. 04. This anpunt adnittedly
98

have been deposited by the first appellant, NPN Singh. The
Trial Court in itsjudgenent in Sessions Trial No.A-210 of
1974 has pointed out in nore than one place about the
repaynent - of the anmount by deposit by the first appellant
towards the six bills in question based on the evidence of
Add. DAO (Ag.) exam ned as PW5 as follows :

‘*He conceded that the nobney of these six bills in

guestion; 57, 59, 60, 61, 62 and 64 has been

deposi ted bef ore t he C. 1. D I nvestigation

comenced.’

In yet another portion of the judgenent, it is stated

thus :

““In this case, nobill is outstanding as al

payment were nmade  before investigation by he

C.1.D. This accused N.P.N. Singh hinmself adnmtted

to have deposited nmoneys for these bills nos.57,59

to 62 and 64’’

As borne out fromthe records, the paynments with regard

to the questionable bills made between 1.9.65 to  29.6.66
were as follows :

S. No Bill No. Amount Date and Anmpunt paid
1. 57 138. 00 19.12.65 Rs. 96.40
29.7.65/12.8.65 14.2.66 Rs. 41.40
Rs. 138. 00
2. 59 318. 86 19.12.65 Rs.282.06
29. 6. 66 Rs. 36. 80
Rs. 318. 86
3. 60 495. 94 19.12.65 Rs.495.94
4. 61 357. 48 19.12. 65 Rs. 185,48
6.1.66 Rs. 172.00
Rs. 357. 48

99
5. 62 155. 26 18.12.65 Rs. 155.26
6. 63 125. 50 1.9.65 Rs. 125.50

The above paynents clearly establish that there is no
out standi ng amount towards any one of the bills by 29.6.66
PW 1 to 3 (VLWS) have unaninmously testified that they did
not purchase anything fromthe first appellant on credit and
al so did not receive these bills in question and have further
deposed that they did not nmake paynments as shown in the cash
recei pts prepared by the second appellant. On the contrary,
the specific case of the appellant is that none of the bills
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or cash receipts is either false, fictitious or bogus and
they are all genuine bills and receipts.

In this connection, it nmay be noted that the Bl ock
Pramukh, i.e. PW6 nmade the conplaint Exh. Ka 16 dated
23.3.66 against the District Agriculture Oficer to the
Director of Vigilance complaining of the irregularities and
illegalities as having been commtted by the t hen
Agriculture Oficer, Sultanpur, The Vigilance Chai r man
referred the matter to the Government and thereupon the C D
was directed to make an enquiry into the natter. PW8, the
Deputy Superintendent, Anti-Corruption, CID who was the then
Inspector, CID mmde the enquiry under the orders of the
State governnent and conmenced his investigation on 13.7.67
By the time the investigation started as shown earlier, the
entire anount covered by the questionable bills had been
paid and there was no outstanding. A question nay arise as
to whether there was any tenporary m sappropriation of the
amount ~from 29.6.65 till the anmbunt was repaid on 29.6.66
and whether the bills in question were forged by the first
appel l ant. with a view to screen hinself fromhis nisdeeds.

One of the factors which weighed with the Trial Court
for holding that these bills were bogus, was the absence of
the signature of any of the VLW in any of the bills. The
first appellant has attenpted to show that the practice of
credit sale to the VLW was in preval ence and the anount
subsequent |y recovered from the cultivators would be
adj ust ed. The appellants wunder the first charge are
indicated with an of fence of crim nal breach of trust under
Section 409 |IPC. Section 405 defines ‘crimnal breach
of trust’. The essential ingredients of Section 405 are

(1) The accused nust be entrusted wth ~property or

dom ni on over property :

100

(2) The person so entrusted nmust use that property or

(b) di shonestly wuse or dispose of that property or

wilfully suffer any other person to do so in violation

(i) of any direction of law prescribing the 'nbde in

whi ch such trust is to be discharged, or

(ii) of any legal contract nade touching the discharge

of such trust.

Vi de Om Prakash Gupta v. State of U P., [1957] SCR 423
and C. M Narayan v. State of Travancore-Cochin, AR 1953 SC
479. W do not like to swell this judgnent by citing all the
deci si ons on this aspect.

In the present case, the entrustnent or domi nion  over
the property of the seed stores was not in  dispute indeed
there could be none. The essential questions that follow
are; first, whether the first appellant had | dishonestly
m sappropriated or converted the property entrusted to him
to his own use or dishonestly used or disposed of that
property in violation of any direction of |aw prescribing
the node in which such trust is to be discharged; secondly
whet her the second appellant was also a privy to the all eged
m sappropriation; thirdly whether both the appellants forged
false bills and cash receipts and then fraudulently  or
di shonestly wused such docunents as genuine; and fourthly
whet her the appellants in their capacity of public servants
di shonestly misappropriated or converted that property to
their own use or willfully suffered the Department by doing
any act in violation of the directions, thereby making
thenselves |iable to be punished for the aggravated form of
crimnal breach of trust wunder Section 409 |PC The
expression ‘dishonestly’ is defined under Section 24 of the
Indian Penal Code. It is true that the series of circulars
issued by the Directorate of Agriculture have laid down
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certain directions prescribing the node in which such trust
was to be discharged.

Notwi t hstanding such circulars, it appears that the
| ong established practice of «credit sale of seeds,
fertilisers, pesticides etc. fromthe CGovernment Agriculture
Seed Stores continued for sometine least till the |ast
circular issued on 26.7.68. The repeated issuance of the
circulars indicate that inspite of these circulars, the
practice of credit sale was in vogue. A close scrutiny of
the evidence and records show that the superior officers
inspite of the circulars did not take a

101
very serious view of the credit sale to the cultivators. 1In
fact, by circular dated 2.8.67, the Director of Agriculture,
U P. while inmpressing the prohibition of credit sale, gave
only a warning that the-erring officials would be held
‘personal ly responsi ble to pay the outstanding anount’. W,
in the above circunstances, feel that the appellants could
not be mulcted with the crimnality of breach of trust for
following the established practice of credit sale through
VLW. Since the H gh Court has set aside the conviction of
the appellants wunder Sections 467 and 471 |[|PC, holding
"There is nothing onrecord to show that any such docunent
was forged by the appellants.

........ No such using of any forged docunent was done
by the appellants ..... their conviction under Section 467
and 471, |IPCis not justified", the prosecution case of
forging the bills and recei pts and using themas genuine, is
to be held to have been found to be ‘not true'.. As stated
supra, the State has also not filed any appeal against the
order of acquittal under changes 467 and 471 lpc. It
necessarily follows that the explanation given in defence of
the appellants that the six bills in question and cash
recei pts were not bogus but genui ne has been accepted by the
H gh Court. Under these circunstances, the prosecution
cannot be said to have satisfactorily proved even the
temporary misappropriation of the anbunt in dispute. 1In
fact, before the Trial Court, it was contended that /there
has not been any di shonest misappropriation of the property
entrusted to the appellant, but that contention was repelled
by the Trial Court for the reasons shown in its  judgenent
whi ch reasons, in our considered opinion, are not convincing
in view of the peculiar facts and circunstances of this
case. The High Court has not at all discussed the |ega
guesti on of di shonest m sappropriation as contenpl at ed under
Section 405 [|PC but has summarily di sposed of the case
wi t hout deeply going into the question of facts or |aw

The charge under Section 409 is |evelled against  both
the appellants. In our view, this charge against. both the
appel l ants cannot be sustained for the reasons to be
presently nentioned.

The then D. A. O Sultanpur passed the transfer order of
certain officials inclusive of these two appellants by his
order dated 9.5.65 whereunder the first appellant was
transferred from Senrauna to bl ock Kurebhar vice Puran Singh
(second appellant) and the latter from Kurebhar to Semarauna

vice N P.N Singh, the first appellant. It is not in
dispute that the first appellant handed over the charge to
the second appellant on 2.9.65 and till then the first

appel | ant was i ncharge
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of both the seed stores situated in Senrauna and Kurebhar
The first appellant subnmitted his conpliance report on
3.9.65 which is Exh. Ka-15. If it is so, how the second
appel | ant who had not taken charge of seed store of Senrauna
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till 2.9.65 could be held to be liable for an offence under
Sec. 409 in respect of the anmobunt covered by the bills in
guestion i.e. bill Nos. 57, 59 to 62 and 64 which were al
prepared between 29.7.65 to 12.8.65i.e. wearlier to the
second appellant joining the block of Senrauna. Hence the
finding of the Trial Court that both the appellants have
conmitted breach of trust by preparing false bills has to be
rejected and the resultant conclusion nade on such finding
is liable to be set aside.

In Crinminal Appeal No.665 of 1979 arising out of
Sessions Trial No. 228 of 1974, the first charge reads that
both the appellants on 4.7.64 in their capacity as public
servants and being incharge of the seed store, Senrauna
conmtted breach of trust of the goods shown in bill Nos.
11, 17 and 18 of book No. 7767 to the value of Rs.450.26. In
that case also there were charges under Section 467 |PC
(three counts). W are not concerned of the offence under
Section 467 as the appellants now stand acquitted in this
appeal | al'so under those charges.  The evidence now adduced
by the ‘prosecution discloses that the first appellant
prepared the fictitious and bogus bill Nos.11, 17 and 18
dated 4.7.64 for Rs.186.71, Rs.132.45 and Rs. 155. 46
respectively- all totaling to Rs.480.26-which are t he
subject matter of the case under Section 409 |IPC, and that
the said anount of Rs.480.26 was m sappropriated by the

first appellant and that when the matter came up to I|ight,
he started making paynments by paying Rs.76 on 14.4.66 and
Rs.27.60 on 7.8.66 towards bill. ~No.11, and left an

outstanding anmount « of Rs.376.66 and that thereafter no
payment was paynent and the recoveries were nmade lateron on
2.12.69. It is further stated that the second appell ant
after taking charge fromthe first appellant on 2.9.65 nmade
the entries of paynents said to have been nmade on' 14.4.66
and 7.8.66. The second appellant had admitted that he
received the payment towards bill No.11 and deposited the
sane anmpunt in Governnent treasury-and that as he did not
oblige the CID Inspector by naking statenment as /per his
choise , he is roped into this crimnal offence. The /first
appel lant states in his defence that the gram ‘sewaks’ (i.e.
VLW) concerned made only part paynent and the balance of
Rs.376.58 was realized fromhis salary on 1.12.69 and the
said amount was deposited in the State Bank of |ndia,
Fai zabad on 2.12.69 under challan No.99. The Trial Court has
convi cted the second appellant on the ground that the second
appel l ant knowingly that the bills were forged by the first
appel l ant, received the paynent and prepared the
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receipts Exh. Ka 4 and Ka 5 for bill No. 11 of book No.7767
and thereby nade hinmself |iable for the comm ssion of breach
of trust. This charge cannot be sustained both in law and
facts for the reasons to be nentioned. Admittedly, the
first appellant was incharge of the block at Senrauna til
2.9.65. According to this charge, the offence is said to
have been comitted on 4.7.64 when the second appel | ant —was
working in the block of Kurebhar and, therefore, both the
appel | ants cannot be jointly charged on the allegation that
on 4.7.64 they being the public servants of the seedstore of
Sentauna committed the breach of trust. Secondly, the
prosecution has not satisfactorily established the main
i ngredient of ‘dishonestly’ against any of the appellants,
even though at the worst, it may be said that the first
appellant was gquilty of dereliction of his duty in not
col l ecting the outstandi ng anbunt by taking any appropriate
steps in that regard. Wen the conviction recorded by the
Trial Court under Section 467 is set aside by the H gh Court
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as against which no appeal is preferred by the State, the
second appellant cannot in any way be fastened wth the
crimnality of misappropriation by issuing the cash receipts
in question. A close exanmination of the entire evidence and
docunents do not reveal any material, worth nmentioning for
jointly fastening both the appellants with the offence of
crimnal breach of trust punishable under section 409 |PC
Further, there is no evidence that there was any conspiracy,
preconcert or concert of minds of the appellants or any pre-
arranged plan between the two appellants to comit the
of fence or of fences conpl ai ned of.

Though this Court normally does not interfere with the
concurrent findings of the fact except in exceptiona
circunstances, we for the discussion made above fell that
this is afit case for interference at the hands of this
Court since both the Courts below instead of dealing wth
the intrinsic nmerits of the evidence of the w tnesses, have
acted perversely by summarily  disposing of the case,
pretermtting the manifest errors and glaring infirmties
appearing in these cases.

In the result, both'the appeals are allowed and the
convi ction and sentences awarded by the High Court are set
asi de and the appellants are acquitted.

Before parting wth the judgnment, we would Ilike to
observe that during the course of the ‘hearing, it was
submtted on behalf of the appellants that in case of
acquittal and consequent re-instatement in service, the
appel l ants woul d not ‘clai mtheir back wages. The appellants
have now filed two separate affidavits stating that they
woul d not
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claim back wages during the period they remained under
suspensi on and | ater under ternination formservice.

Based on the undertaking of the appellants not to claim
back wages and considering the facts and circunstances of
the case, we wuld like to observe that in case the
appel lants, pursuant to their acquittal, are reinstated in
service by the State Governnent  unless for sone | other
reason, they, although ordinarily entitled for back wages,
will not be having any claimfor the back wages from the
dat e of suspension upto the date of reinstatenent.

G N Appeal s al | owed.
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