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ACT:

I ncome Tax Act , 1961- Sect i ons 32(2), 72(2)-
"Depreciation"-Maning~ of -Unabsorbed | oss and unabsorbed
depreciation-Di fference of-Carry forward and set off of
unabsorbed depreciation--Principle and distinction of.

Income  Tax ‘Act, 1961-Sections 72(2),  32(2), 35-
Unabsor bed depreci ati on conputed i n assessnent of registered
firmCarry forward of-Alternatives indicated.

| ncone Tax Act, 1961- Section 32(2)-Unabsor bed
depreciation allocated to partners of registered firm
Firm whether entitled to carry forward the depreciation
and set off.

| ncome Tax Act , 1961- Secti on 32(2)-
Construction and obj ect of - Assessee- Regi stered firm
St eps to be t aken to carry forward of
unabsorbed depreciation to successive assessment years,
i ndi cat ed.

| nconme Tax Act, 1922- Secti on 10(2) (vi b),

provi so (as amended in 1953)-Effect and application of:

HEADNOTE

For t he assessment year of 1968- 69, t he
assessee appel | ant , aregistered firm returned a
t ot al i ncome of Rs. 3, 94, 483 and a provi si ona
assessnent was nade

Subsequently, the Income Tax Oficer found t hat

for t he sai d assessnent year, the assessee ‘had nmde
an i ncome of Rs. 11,82,056 and deducting t her ef rom

three figures viz., (i) unabsor bed depreci ati on:
Rs. 1, 59, 181; (ii) unabsor bed devel opnent rebat e:
Rs. 2, 79, 150; and (iii) unabsor bed busi ness | oss:

Rs. 3, 49, 242, aggregating to Rs. 7,87,573 and arrived
at t he net income of Rs.3,94,483, which had been
ret ur ned and accepted. The three figures wer e the
figures carried over from the previous year for the
assessnment year 1967-68.

The | ncone Tax Oficer al | oned t he
unabsor bed devel opnent

910

rebate pertaining to the assessnent year of 1967-68 to be
carried for-ward and set off in computing the tota
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i nconme for the assessnent year of 1968-69, but he did
not allow the ampunts of unabsorbed depreciation and
unabsorbed busi ness loss. He, therefore, added back
t he sum of Rs.5,08,423 (the aggregate of the amount s
of unabsorbed depreciation and unabsorbed busi ness | 0ss)
to the returned income for determining the total incone
for the assessnent year of 1968-69.

The action of the Incone Tax Oficer was confirned by
the Appellate Assistant Conmissioners (A AC). However ,
on further appeal, the Income-tax Appellate Tribuna
(A T.) upheld the income-tax Oficer’s stand that the
firm could not be allowed to carry forward and set of f
the business loss carried fromthe earlier year but, so far
as the unabsorbed depreciati on was concerned, it upheld
the assessee’s contention.

On these two issues a reference to the High Court
was made and the H gh Court-answered them against the
assessee.

For the assessment year 1967-68, the assessee filed
a return on 30.6.67 showing a loss of Rs.7,87,6515 but
filed a revised return on 22.3.1972 showing a |o0ss of
Rs. 5, 46, 351. On 14.3.73 t he I.T.O conpl et ed t he
assessnment determning a | oss of Rs. 4,85, 250.

The assessee’s request that this loss should be
carried forward to the subsequent assessnent year was
rej ected by the 1.T7.0 This was -confirned by t he
A A C On further appeal, the AT confirned t he
order of the AAC, following the Hgh Court’s deci si on
f or t he assessment. year 1968-69 whi ch had by then been
announced.

The High Court answered the (question--"Wether, on
the facts and circunmstances of the case, t he Tri buna
was justified in rejecting the claimfor carry forward of
business loss in the hands of the firm in view of the
decision reported in 101l.T.R 658? in the affirmtive.

Hence the assessee’s the appeals -one appeal for
the assessment year of 1968-69 and the ot her for
t he assessment year of 1967-68-under certificates of
fitness granted by the High Court.

On behalf of the assessee it was contended that the

firm as well as the partners had been returning |osses
all along with the result that no part of the unabsorbed
depreciation of the firmhad been set of f in t he
partner’s hands; that when there was an unabsorbed
depreci ati on conput ed in t he assessment of a

registered firm for any vyear, for the
911
purpose of «carry forward, it should be ret ai ned and
carried forward by the firmonly.
On the other hand, it was subnmitted for the Revenue
t hat once the assessnment was conpleted and t he tota
i ncome or loss of the firmascertained, it had to be

apportioned anmongst t he partners. Thereafter there
remai ned nothing in the assessnent of the firm to  be
carried f orward. Only each of the partners can carry

forward his share of the unabsorbed |oss, which al so
i ncluded the wunabsorbed depreciation, as there was no
di fference bet ween unabsor bed | oss and unabsor bed
depreciation; and that the amendnent to t he provi so
to section 10(2)(vib) in 1953 of depreciation was intended
to negative the claim of carry forward, by t he firm
whi ch was earlier being accepted on the strength of
the earlier |language resulting in a doubl e advantage.

Al owi ng the appeals, this Court,

HELD: 1. "Depreciation" is one of the noti ona
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al | owances-whi ch expression neans a deduction in respect an
outgoing which is not an itemof actual expenditure or is
one whi ch cannot be treated as an outgoing of a
revenue nature-permtted by t he statute to be
deducted in the conmputation of the profits and gains of a
busi ness. [921H 922B]

2. Initially, the depreciation allowances has to be
deduct ed from the profits and gains of the business to
whi ch the assets earning the depreciation relate but,
if it remains unabsorbed by such profits, the allowance
has to be set off against the other business incone of
the assessee and, where that is also insufficient, against

the ot her taxable incone of the assessee. The carry
forward of any depreciation as unabsorbed cannot arise
until the stage of final assessment is reached and t he
t ot al income of the assessee otherw se conput ed is

insufficient to absorb the year’s depreciation allowance.
[ 928E- G

3. An unabsorbed depreciation is a part of the "loss".
This 1is ' so because, in the first place, "depreciation" is
a normal - _outgoing, though ina sense notional, which has
to be debited in the conputation of the profits of a
busi ness on comercial _principles (quite apart from
statute) and it s difficult to see why, when such
deduction vyields 'a negative figure of profits, it cannot
be a "loss" as general |l y under st ood. Wer e t he
depreci ation al l owance attributable to a particul ar
busi ness exceeds the profits otherwise computed for that
busi ness, the deduction of the depreciation allowance
from such profits can only result in a "loss" from
that business and a business |oss has to be set of f
agai nst incone

912
from any ot her busi ness, by way of i ntra-head
adj ust ment , under S. 70 _and the incone under any
ot her head, by way of intra-head adj ustment, under
s. 71. This is inplicit in the provi sion t hat the
excessive depreciation of one business can be "given
effect toll against the profits and gains of anot her
busi ness in the same year and  has been recogni sed
by decisions holding that it can be set of f agai nst
i ncome from other heads. |If unabsorbed depreciation i s
treated as a genus totally different from a *"loss",
there is no statutory provision that wll permt -its
adj ustment agai nst other business i ncome-inplicit in
S. 32(2) itself-and against all other i ncone of
t he assessee. "Loss" and "unabsor bed depreci ati on”
should not be treated as antithetical to, or nmutually
exclusive of, each other. However, there i's not hi ng
anonal ous or absurd in the statute providing for a
di ssection of the amount of loss for pur poses of
carry forward and providing for a speci al or
di fferent tr eat nent to unabsor bed depreci ati on in
this regard al t hough it is a conponent el enent
of the genus described as "loss" [931B-C, 926C-E, 931 C F]

4. Unabsor bed | osses and unabsor bed
depreci ati on are to be carried forward to future
years to be set off agai nst future i ncome. There
is, however, one i mport ant di fference. Unabsor bed
| osses can be carried forward only for a peri od
of ei ght years wher eas unabsor bed depreciation can
be carried forward indefinitely. [923G -H|

5. There is also difference between the two in
the matt er of their carry forward in the case of
assessment of a registered firm In this case, the
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unabsor bed | oss cannot be carried forward by the
firm at all. The statute clearly so provides. So far
as unabsor bed depreci ati on is concer ned, three
alternatives are possible to be wurged: (i) It should
be retained (wi t hout apportionnent) and carried
forward by the firmonly. (ii) It shoul d be
apportioned anobng the partners. Thereafter, it can be

dealt wth-even for <carry forward purpose only in t he
assessnment of each of the partners in respect of hi s
aliquot share thereof. (iii) It should be apportioned

anong the partners each of whom may set off his
share t her eof against his other incone. I f, after
this, any anmount remains unabsorbed, it wll revert
to the firm The firmwll carry it forward, set it
off against its other incone in the succeeding year
Thi s operation will be repeat ed every year
indefinitely unt il the unabsorbed depreciation gets
absor bed. [ 924B- E]

6. The ~ third alternative is the correct one:
(a) The unabsor bed depreciation should be al | ocat ed
anong the partners and,  like any other loss, will be
available to the partners to the extent of his share
therein for set off against his business i ncone or
ot her income in the same

913

assessment year. |In fact S. 32(2), in so far as it tal ks

of depreci ation | being given effect-toin the partners’
assessments recognises that such unabsorbed  depreciation
should be allocated anong the partners. The question
is what is to be done thereafter. [932A-B]

(b) When there is nothing in the sub-section or the
Act specifically providing even for an apportionnent

of t he depreci ati on anong the partners, it is too
contrived a construction to read into the sub-section
sever al words intended to  provide for a nunber of

partners, each carrying forward his share of the
unabsor bed depreci ati on to successive assessment years.
It seens nat ur al and reasonable to construe the
section as envisaging the follow ng steps where the assessee
is aregistered firm

(i) Excessive depreciation should be adjusted in the
assessnment of the assessee agai nst ot her —business i ncome
and against other heads of incong;

(ii) Depreciation, which renmains unabsorbed under

(i), will be apportioned to the partners and t he
share of each wll be adjusted against the business and
ot her income of each of the partners pro tanto;

(i) | f full effect cannot be given to the
depreci ation allowance of the assessee by t he above
processes and sone depreci ati on remai ns unadj ust ed,
the assessee-firm wll carry it forward to t he
succeedi ng assessnent year. [934C Q

(c) The sub-section, before its 1953 amendnent ,
permtted all assesses-and this i ncl uded regi stered
firns as well-to carry forward their unabsorbed

depreciation so that though the registered firm paid
no tax, it could, on the language claima carry forward of
the depreci ati on which had been apportioned anong the

partners. Thi s resul ted in such carry forward being
clained even where the whol e or a part of the
unabsorbed depreciation of the firmhad been set off in
the assessnent of individual partners. The anendnent only
seeks to mmke it «clear that such carry forward will not

be permitted to the extent it has been given effect to
in t he partners’ assessments; by necessary
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i mplication, the carry forward, to the extent it has not
been effectively allowed to the partner, continues to
be avail able. The anmendment of 1953, therefore, does
not help the case-of the Revenue. [935F-936A]

(d) The objection to the above course is also based
on a mental imagery of the firmand its partners as
altogether different assesses

914
and of the inmpermissibility of "bringing back" to the firms
"file" what has gone away to the* files of the partners.
This approach of viewing the two assessments in water-
tight compartments for _all purposes is not correct. In
any event, any such theoretical dichotonmy cannot pr evai
over the provisions of s. 32(2). [934G 935A]

(e) The construction suggested does not result in
any doubl e advantage to the partners. [936D

(f) It is true that the construction may result in a
certain amount- of inmbal ance in  the quantum of relief
avai |l abl e as anong di fferent. partners. But simlar
i mbal ance i's inherent in the application of any of the
three possible alternatives. [936E-F]

7. The assessee-appellant firmis entitled to carry
forward the wunabsorbed depreciation conputed for t he
assessnent year 1967-68 and have it set off in its
assessment for the assessment year 1968- 69. The
unabsor bed loss for the assessment year, 1967- 68,
however, cannot be carried forward by the firmto be set
off in its assessnent for the assessnent year 1968-69.
[ 937A- B]

K. T. Wre Products v. Union of India, [1973] 92 I TR
459 (All); Garden Silk Waving Factory, [1975] 101 I TR
658; Gar den Silk Waving Factory, [1983] 144 |1 TR 613

(Quj.): C 1. T. v. Ram Swarup CGupta, [1973] 92 |ITR
495; Raj Narayan Aggarwala v. CI.T., [1979] 75 | TR
I  (Del.); Shankaranarayana Construction Co. v. C. I. T.,
[1984] 145 |1TR 467 (Karn.); Ballarpur Collieries Co. V.
Cl.T., [1973] 92 |ITR 219; C/ 1. T. v. Nagpur Gas &
Donesti c Appliances, [1984] 147 ITR 440 (Bom); T
V. Nagapatti nam | nport and Export Cor p., [1979]

119 1TR 444; CT v. Mdras Wre Products, [1979] 119
I TR 454, CIT v. Madras Wre Products, [1980] 123 I TR
722 (Mad.); CT v. J. Patel & Co., [1984] 149 ITR 682
(Del.); AT v. Shrinivas Sugar Co., [1988] 174 | TR 178
(AP); CT v. Singh Transport Co., [1980] 123 ITR 698
(Gau.); Pearl Wllen MIls v. CT, [1989] ITR 368; CT V.
Mahavi r Steel Rolling MIls, [1989] 179 ITR 377 (P & H)
and CIT v. R J. Trivedi & Sons, [1990] 183 ITR 420
(MP.), referred to

IT v. Jaipuria China Clay Mnes (P.) Ltd., [1966]
59 ITR 555 and RajapalayamMIls Ltd. v. C |. T.,” [1978]
115 I TR 777, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1249/75
& 2075/ 79.

From the Judgnment and Order dated ' 26.9.1974 and
16. 10.1978 of CGujarat H gh Court in I.T.R Nos. 19 of 1973
and 318 of 1977.

Harish N Salve, P.H Parekh and Sunil Degra for
the Appellant.

915

V. Gauri Shanker, Sr. Adv. and S. Rajappa for the

Respondent .
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The Judgrment of the Court was delivered by

RANGANATHAN, J. These appeals raise a guestion
of some conplexity on the i nterpretation of t he
provisions of the Income-Tax Act, 1961, (The 1961 Act’),
in regard to which thereis a di fference of opinion
anong vari ous High Courts. In the judgnent under
appeal, reported in (1975) 101 |ITR 658, the Guj ar at
Hi gh Court has answered the question raised in favour of
the Revenue and against the assessees. Hence t hese
appeals by the assessee, M s. Gar den Silk Weavi ng
Factory, Surat.

The two appeals relate to the assessnent years 1967-
68 and 1968-69 for which the rel evant previous years were

t he Saka years 2022 and 2023 respectively. The
guestion arises in simlar circunstances for both the
years. W shall set out the facts relevant for t he

assessment year 1968-69 as +the appeals and reference
in respect of that year were disposed of earlier than
those pertaining to the assessnent year 1967-68.

The ‘assessee, Ms. Garden Silk Waving Factory, is
a registered firm For the assessnment year in question, it
returned a total income of Rs.3,96,483 and a provisiona
assessment, under section 141 of the Act, was made
accepting the i ncome returned. Subsequent |y, the
Income Tax O ficer/ found that, for the assessnent year
in guestion, the assessee had nade an i'ncone of Rs.

11, 82, 056 but deducted there-three figures aggregating
to Rs.7,87,573 to arrive at t he net. income of
Rs. 3, 94, 483 whi ch . had been returned and accept ed.
These three figures. were figures carried over  from the
previ ous year for the assessment year 1967-68. They
conpri sed of:

(i) Unabsorbed Rs. 1,59, 181
Depr eci ation

(ii) Unabsorbed Rs. 2,79, 150
Devel oprment Rebat e

(iii) Unabsorbed Rs. 3,49, 242

Busi ness | o0ss

Total : Rs. 7,87,573
The I ncome Tax Officer (I.T.0) agreed that, out ~of the
above three nmonths, the unabsorbed devel opnent rebate
pert ai ni ng to the assessnent year 1967- 68
had been rightly carried forward and set of f in
conputing the total incone for the assessnent year
1968-69. However,

916
for reasons which will becone clear |ater, t he | ncome
Tax Oficer was of the opinion that the sum  of Rs.
1,59, 181 (which represented the anopunt of unabsor bed
depreciation relating to the assessment year 1967-68)
and the anobunt of Rs.3,49,242 (which represented the
unabsorbed | oss pertaining to the assessment year | 1967-
68) coul d not be carried forward, as done by the
assessee, to the assessnment year 1968-69. He, therefore,
added back the sum of Rs.5,08,423 (the aggregate of

t he above two anmpunts) to the returned i ncone for
det er m ni ng the total income for assessnment year 1968-
69. Thi s action of t he I ncone Tax Oficer was
confirmed by the Appellate Assi st ant Conmi ssi oner
(A AC). However, on further appeal, the I ncome-t ax
Appel | ate Tribunal (A T.) took a different view It

upheld the Income-tax Oficer’'s stand that the firmcould
not be allowed to carry forward and set off the
business loss carried from the wearlier year. But , SO
far as the unabsorbed depreciation was concerned, it
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uphel d t he assesses contention. A reference to the

Hi gh, Court followed. The following two questions were

referred to the High Court of Gujarat for its decision
1. Whet her on the facts and in t he
ci rcunst ances of the case, the Tribunal was
right in law in holding that the assessee
registered firmis entitled to carry forward
unabsorbed depreciation fromearlier years and

t hat it will be deenmed to be an al | owance
in t he nat ure of depreci ati on in t he
previous year, relevant to assessnent year 1968-
697

2. Wiether the claim of the assessee to carry
forward and set off loss of Rs.3,49,242 agai nst

its total incone for the assessnent year 1968-
69 has been rightly rejected?"
The High Court, ~in a - very detail ed j udgrent ,

di scussed the .issues threadbare and answered bot h the
guestions  against the assessee and in favour of the
Revenue. Hence t he assesse’s appeal for t he
assessment _year 1968-69 under a certificate of fitness
granted by the High Cour t.

For the assessnent year 1967-68, a full paper book
containing all the orders and statenent of facts has not
been pl aced before us. However, the petition of appea
gives a few facts which nay be sufficient. to dispose of

the appeal. The rel evant facts are t hese. For this
assessment year, the assessee filed a return on
30/ 6/ 67 showi ng a | oss of Rs.7,87,515 but filed a
revi sed return on 22/ 3172 showi ng a | oss of
Rs. 5, 46, 351. On 14-3-73 the I.T.O conpl eted the

assessment determning a loss of Rs.4,85,250. (It wil |
be noticed that the assessnment order for 1968-69 gives a
di fferent figure and also shows its conposi tion as
partly loss, partly wunabsorbed depreciation and partly
unab-

917
sorbed devel opnent rebate but this is not very materia
for deciding the principle in issue before  us). The
assessee’s request that this [|oss should be carried
forward to t he subsequent assessment year was
rejected by the [.T.O This was confirmed by the
A A C on further appeal, the AT confirnmed t he
or der of t he A AC, fol |l owi ng the High Court’s

deci si on for assessment year 1968-69 -~ which had by
then been announced. Thereupon the follow ng guestion
of law was referred to the H gh Court for its opinion
"Whether, on the facts and ci rcunst ances of
the case, the Tribunal was justified in
rejecting the claim for carry forward of
busi ness 1 oss in the hands of the firmin view of
the decision reported in 101 I.T.R 6587 "
The High Court answered the question in the affirmative
following its earlier decision but granted a certificate
of fitness for appeal to this Court. This is how the
second appeal is before us. It wll be seen from the
above that, though there are two appeals bef ore us,
the question involved in both the appeals is the sane.
Before discussing the question at issue, it may be
usef ul to briefly sunmari se the procedure under the
statute for determining the total income of an assessee
in respect of a previous year. Al incone accruing or
arising to the assessee and includible in his total income,
is, to begin wth, classified (see S. 14) under six
di fferent heads:
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A. Sal ari es.

B. Interest on Securities: (recently omtted)

C. Incone from Property.

D. Profits and gains of business, profession or

vocation. (briefly, "business incone")

E. Capital gains

F. Incone from ot her sources.

In conputing the income of the assessee according to
this classification, two aspects have to be borne in mnd
One is that, even under the sane head, an assessee may have
di fferent sources. |If so, the

918
income has first to be arrived at in respect of each
such source. Thus, if an assessee carries on severa
busi nesses, t he i ncone of each and every such

business has to be separately conput ed by al | owi ng
against the gross profits and gains of that busi ness
only t he deductions relevant and appropriate to that
busi ness. The second is that, for arriving at the
figure ~of “incone assessable wunder a particular head,
t he i ndividual figures in respect of all the sources
have to be aggregated. Thus, to take up the head,
"profits and gai ns of busi ness, pr of essi on or
vocation", the statute contenplates the conputation of
the profits and gai ns of each business, profession or
vocation carried on by the assessee separately. The
result of such conputation nay be either a profit or
a loss. If all the businesses end in profits, the profits
are aggregated to arrive at a resul t ant figure of
profits from "business". On the other hand, if sonme of
the businesses nake profit and some of ~them result in
a loss, the profits and the | osses have to be added
t oget her in order to arrive at the consolidated i ncone
under the head "profits and gains of business." If the
total ampunt of profits exceeds the total amount of
| osses, there wll be a positive i ncome under this
head, assessable for that particul ar assessnent year. | f
on the other hand the |osses exceed the profits, they
will be "adjusted" against the profits, so as  to /reduce
t he assessable income wunder the head to nit; in
addi ti on, the losses of one or nore businesses wi 'l
remain "unabsorbed”. There wll thus be one resultant
figure of profit or loss wunder each head. This is
one aspect of the matter. This is the first stage of
conputation which we may call "intra-head adjustnents"”.
This was not specifically provided for. in the Indian
I ncome-t ax Act, 1922 (the 1922 Act) but now finds
specific nention in S. 70 of the 1961 Act.

S. 24(1) of the 1922 Act and S. 71 of t he 1961

Act next contenplate a mutual set off of t he | osses
under one head against the inconme under some ot her
head subject to sone exceptions (like specul ation
| oss, capital loss etc. which, to avoid unnecessary
conpl i cations and confusion, we shall | eave out of
account). Thus if, in any particular assessnent year

an assessee has incurred a | oss under t he head
"business", this loss can be set off against the i ncone
earned by the assessee during that previous year under
other heads. Thus, for exanple, if an assessee has got
i ncome by way of salary of Rs. 20, 000 and i ncome

from house property of Rs.25,000 but has sustained a
loss of Rs.40,000 in business, the Act envisages the set
of f of the loss of Rs.40,000 against the inconme of
Rs. 45, 000 resulting in a total incone of Rs. 5, 000
only. This is the second stage in the process of
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assessment whi ch we may describe as "inter-head
adjustrment" or "set off".
919

The Acts [S. 24(2) of 1922 Act and S 72 of t he
1961 Act] next envisage a third stage in the process
of assessnent whi ch can’ be descri bed as the
process of "carry forward and set of f". By this
process, the assessee is permtted to carry forward a |o0ss
he had not been able to adjust or set off in the first
and second stages of assessment. This benefit 1is not
available to all kinds of |osses but, subject to certain
conditions and restrictions on which we need not dil ate,

it is avail abl e to  business |osses. A business
| oss of one assessment year whi ch remai ns
"unabsor bed" by the processes of i ntra-and

i nter-head ;adjustnments can be carried forward to t he
succeedi ng assessment ~years ;and can be set off against
any ot her business inconme in those years.

A nodification to the ~above schene had to be
enacted in respect of partnership. Partnership firns are
treated as separate assesses for the purposes of the

| ncone Tax Acts. Under the Acts, firms are
classified into -two-registered firms and unr egi stered
firms. Unregistered firnms are distinct assesses which are
liable to pay tax on their total incone. The Act's

provi ded t hat any unabsorbed loss  in  the case of
such a firmcould be carried forward only by the firm
and not by it’'s partners. However, under the 1922
Act , as it stood between 1939 and 1956, -regi stered
firme were treated as assesses only to this extent t hat
the total income (or loss) of ~the firm in any previ ous
year was conputed. However, the firmitself was not
liable to any income tax. The income of the firm was
apportioned anmong its partners- and each partner was

assessed on his share of ‘income from the firm In
this schene, it was obvious that, as soon as the i nconme
or | oss of a firm was conputed, there was nothing

further to be done in the case of t he firm the
income or loss becane that of  the partner for al

practi cal purposes. A partner’s share of a busi ness
| oss of the firm which remnained unabsorbed becane
business loss in the hands of the partner iable to
i ntera-head adj ust ment s, i nter-head adj ustnent s and
carry forward as if the loss had been i ncurred by
the partner hinmself. The Act, t herefore, provided that

in the case of registered firms the loss which could not
be absorbed in the sane assessnent year by the ot her
i ncone of the firm could be carried forward to the
subsequent year not by the firm itself but only by the

partners. |In other words, each partner carried forward
to subsequent years his share of the business |loss  of the
firm and set it off against hi s busi ness i ncore,

whet her from the firm or otherwise. Thereis a ‘third
category of unregistered firnms assessed as regi stered
the provisions regarding which are not relevant for
our present purposes. Leaving them out of account,
the Acts outlined a very sinple schene stemmed from t he
basic fact that a registered firmwas not liable to pay
tax whereas an unregistered firmhad to pay
920

t ax. Under this schene the full advant age of carry
forward of the loss incurred by the firm was enjoyed
by the partners in the case of a registered firm and
in the case of an wunregistered firm by the firm
itself.
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The sinplicity of the above schene of assessnent
of regi stered and unregi stered firns, however, was not
allowed to last. In 1956, the |legislature decided that
regi stered firme should also be nmade to pay a tax.
This tax, called "firms tax" was at rates | ower t han
those applicable to unr egi stered firnms and ot her
assesses. Under the new scheme, which becane effective
from 1.4.1956, the total incone of a registered firm
is determined and it is liable to incone-tax thereon
The incone of the firm(less the firms tax) is t hen
apportioned anong the partners (subject to certain
adj ust ment as before). The share i ncome of each
partner is aggregated with the rest of his i nconme to
arrive at his total incone on which he al so pays
t ax. In this new schene the guestion arises: "when

the net result of a busi ness carried on by a
registered firmin a particular year is a loss, who is to
carry forward such loss? Is it the firm(as in the case of
unregi stered firns) or is it is the partners (as, earlier
in the case of registered firns) or both?" The answer
to this question is furnished by the statute whi ch
while broadly continuing the scheme of assessnent of
regi stered firnms with t he nodi fication indicated
above, nakes a specific provision in regard to carry
forward of |osses. / The provisions of Ss. 75 and 77 in
their pr esent form can be useful Iy extracted her e
(though they contain references to certain anended
provi si ons whi ch we need not touch upon):
75. Losses of registered firns:
(1) Were the assessee is a regi stered firm
any | oss whi ch cannot be set off ~-agai nst any
other income of the firm shall be apportioned
between the partners of “the firm and  they
al one shall be entitled to have the anount of the
| oss set off and carried forward for set off
under sections 70, 71, 72, 73, 74 and 74A
(2) Nothing containedin sub-section (1) of
section 72, sub-section (2) of section'73, sub-
section (1) or sub-section (3) of section 74

or sub-section (3) of section T4A shal
entitle any assessee, being a registered firm to
have its loss carried forward and set of f
under the provi si ons of the aforesaid
section.

921
76. Losses of unregistered firnms assessed

as regi stered firms:
In the case of an unregistered firm assessed
under the provisions of clause (b) of section

183 in respect of any assessment year, its
| osses for that assessment year shall “be dealt
with as if it were a registered firm

77. Losses of unregistered firmns or their
partners:

1) Wiere the assessee is an unregistered firm
which has not been assessed as a regi stered
firm under the provisions of clause (b) of
section 183, any loss of the firmshall be set
off or carried forward and set off only agai nst
the income of the firm

(2) Were the assessee is a part ner of an
unr egi stered firmwhich has not been assessed
as a registered firm under the provisions of
clause (b) of section 183 and his share in
the income of the firm is a | oss, t hen
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whet her the firm has already been assessed or

not -
(a) such loss shall not be set off under the
provi si ons of section 70, section 71, sub-

section (1) of section 73 or section 74A;

(b) nothing contained in sub-section (1) of
section 72 or sub-section (2) of section 73
or sub-section (1) or sub-section (3) of
section 74 or sub-section (3) of section 74A

shall entitle the assessee to have such | oss
carried forward and set off against his own
i ncorme.

In view of this specific provision the Hi gh Court,
following an earlier decision of the same High Court in C
. T. v. Dhanji Shanji Mwna vdar,[ 1974 ] I|1.T.R 173
(Quj.) answered the second  question referred to it in
the reference relating "to assessment year 1968-69 and

the only referred in regard to the assessnent year
1967- 68 in f avour of the ~Revenue and agai nst the
assessee. The correctness of this answer has not been

chal | enged before us.

The first question referred to the H gh Court in respect
of assessment year 1968 69, however, arises in a slightly
di fferent way. It arises the context  of "depreciation”
whi ch i s one of the notiona

922
al | owances- by whi ch expr essi on we nean a
deduction in respect of an outgoi ng which is not
an item of actual expenditure or is one, whi ch
cannot be treated as an out goi ng of a revenue
nature-permtted by the statute to be deduct ed in
t he conput ati on of t he profits and gains, of a
busi ness. In a sense, wher e t he depreci ation
al | owance exceeds the profits, otherwise arrived  at, in
respect of the business, there wll be a resultant
"l oss" in the busi ness; and, i ndeed, the
Departnent’s contention is t hat there i's no
di fference bet ween an unabsor bed | oss and unabsorbed
depreci ati on. It woul d, however , be usef ul to

refer to the treatment meted out by the statute in
respect of three items of deductions allowed in the
conputation of the profits of a business, which may
be larger than the profits of the busi ness otherw se
conput ed. e is the devel opnent rebate regardi ng
whi ch t he statute provi des t hat it has to be set
of f against the total inconme of the assessee so as to reduce
it tonil and that the balance is, to be carried forward to
succeedi ng assessnent years to be accor ded a
simlar treat nent. [See Ss. 10(2)(vib) of the /1922
Act and 33(2) of t he 1961 Act]. Thi s i s an
al | owance which cannot be a constituent elenent of a

figure of loss to be carried forward to later years
and st ands on a totally di fferent footing. The
second is the al | owance for depr eci ation
under S10(2)(vi) of the 1922 Act. |In respect of this

al | owance, S. 10(12)(vi) provided that if full effect to
the allowance could not be given in the assessnent of

an assessee for any assessnent year, the unabsor bed
al | owance coul d be carried forward and set of f
agai nst busi ness profits in succeedi ng assessnent
years i ndefinitely. Thi s provi si on, nanel y cl ause

(b) of the proviso to S. 10(2)(vi) of the 1922 Act -
after- an addition in 1953 of the words underlined in the
extract bel owreads thus,:

"10(2)(vi) ...
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Provided that  .....
(a) .............
(b) where, in the assessnent of t he assessee
or, if the assessee is a registered firm in
the assessnent of its partners, full effect
cannot be given to any such al | owance in
any year not being a year which ended prior
to the | April, 1939, owng to there bei ng
no profits or gains char geabl e for t hat
year, or owng to t he profits, or gai ns
char geabl e, bei ng less than the al | owance,
t hen, subject to the provisions of cl ause
(b) of the ‘proviso to sub-section (2) of
section 24, the al | owance or part of t he
allowance to  which ef f ect has not been
given, as the -case may be, shall be added
to t he. anmount of the al | owance f or
depreciation for the  follow ng year and

923

deened to be the allowance for that vyear, and
so —on for succeeding years."
This provision has, in subst ance, -t here are certain
ver bal di fferences which are not nmaterial for our
pur poses- been re-enacted as S. 32(2) of the 1961 Act,
whi ch now reads thus:
B
"32(2) Wiere, in the assessnent of the assessee
(or, if  the assessee is aregistered firmor an
unregi stered firm assessed as a registered firm
in the assessnent of its partners) full effect
cannot be given to any allowance under cl ause
(ii) of sub-section ( 1) in-any _previous year
oW ng to there being “no profits or. gains
chargeable for that previous vyear, or ' ow ng
to the profits or gains chargeable being | ess
t han the allowance, then, subject to the
provi sions of sub-section (2) of section 72 and
sub-section (3) of section 73, the al | owance
or part of the allowance to which ef f ect has
not been given, as the case may be, shall be
added to the ampunt of the allowance for
depreciation for the follow ng previous .year
and deened to be part of that allowance, ~or if
there is no such allowance for that previous
year, be deenmed to be the allowance for t hat
previous year, and so on for the succeeding
previ ous years."
The third type of allowance of this nature, a carry
forward of which is contenplated, is an allowance in
respect of expenditure on capital assets related'to a
busi ness. This, by virtue of clause (f) of the proviso to
S. 10(2)(xiv) of the 1922 Act, re-enacted in S. 35(4) of

t he 1961 Act, is treated on the sane lines as the
depreciation allowance dealt wth in S 10(2)(vi) and S.
32(2). We shall, however, leave this out of account in
our future discussion as it is not mat eri al for t he
pur poses of the present case and as, in any event,
what ever is deci ded in regard to unabsor bed

depreci ati on would apply equally in respect of such
al |l owance as wel .

From the above discussion, it wll be seen t hat
unabsor bed | osses and unabsorbed depreciation are to be
carried forward to future years to be set off against
future i ncore. There is, however, one i mport ant

di fference. Unabsorbed | osses can be carri ed forward
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only for a period of eight years wher eas unabsor bed
depreci ati on can be carried forward indefinitely. A
rul e of priority of set off-as between these t wo-
t herefore becomes necessary and this is provided by S.
72(2) of the 1961 Act which deals with carry forward of
| osses-the counterpart of

924
the proviso to S. 24(2) of the 1922 Act-which reads thus:
"Where any allowance or part thereof is, under

sub-section (2) of section 32 or sub-section (4) of
section 35, to be carried forward, effect shall first be
given to the provisions of this section.”

This is the historical context and statutory | anguage
on the basis of which the issue before us has to be
resol ved. The issue “is: when there is an unabsor bed
depreci ati on conput ed in t he assessment of a

registered firmfor any year, howis it to be treated
for purposes of carry forward? Three alternatives are
possi bl e: (1) It shoul d be retained (wi t hout
apportionnent) and carried forward by t he firm
only. (ii) It should be apportioned  anong the partners.
Thereafter, it can be dealt wi t h- even for carry
forward pur poses-only i'n the assessnments of each of
the partners in respect of his aliquot share thereof.
(iii) It should be apportioned anong the partners
each of whom may set off his share thereof agai nst his
ot her i ncone. I f, after this, any anount remai ns
unabsorbed, it wll revert to the firm The firmwl]l
carry it forward. set it off against its ot her i ncome
in the succeeding year. Thi s oper ation wil | be
repeat ed every year -indefinitely until~ the unabsor bed
depreciation gets absorbed. The three alternatives will
yield widely different results and hence the pr esent
controversy.

On the above issue there has been a @ strong
cl eavage of opinion between the various Hi gh Courts.
The view that wunabsorbed depreciation once allocated to
the partners cannot be taken back to t he firms
assessment for being carried forward by the ~firm and
that the partners alone are entitled to carry forward
t he unabsorbed depreciation for being set off agai nst
their inconme, has been taken in the following cases:
(a) K T. Wre Products v. Union of India, [1973] 92 ITR
459 (AI'l) (b) Garden Silk Waving Factory, [1975] 101
I TR 658 and Garden Silk Weaving Factory, [1983] 144
ITR 613 (Quj.): (c¢) CT v. Ram Swarup CQupta, [1973]
92 I TR 495 and Raj Narayan Aggarwala v. CI T, [1979] 75 | TR
1 (Del.); (d) Shankar anar ayana Construction Co. V.
CIT, [1984] 145 |ITR 467 (Karn.). The view  that t he
unabsor bed depreciation, after being carried forward by
the partners and set off against their incone,  reverts
back to the registered firm for being carried forward

and set off against its i ncome and t hat any
depreci ati on still remaining unabsorbed will again go to
the partners and that if it still renmined unabsorbed
would revert back to the firm and so on, has been

accepted in: (a) Ballarpur Collieries Co. v. CIT, [1973] 92
| TR
925

219 and CIT v. Nagpur Gas & Donestic Appl i ances,
[1984] 147 ITR 440 (Bom); (b) CIT v. Nagapattinam |nport
and Export Corp., [1979] 119 ITR 444; CT . Madr as
Wre Products, [1979] 119 ITR 454 and CIT v. Madras
Wre Products, [1980] 123 ITR 722 (Mad); (c) CT wv.
Singh Transport Co., [1980] 123 ITR 698 (Gau); (d) aT
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V. J. Patel & Co., [1984] 149 |ITR 682 (Del.); (e)
CIT v. Shrinivasa Sugar (Co., [1988] 174 ITR 178 (A P.):
(f) Pearl Wollen MIls v. CT, [1989] 179 |ITR 368 and
CT v. Mihavir Steel Rolling MIllIs,5 [1989] 179 I TR
377 (P& H); and (g) CITv. R J. Trivedi & Sons, [1990] 183
I TR 420 (M P.)

Shri Hari sh Sal ve, | ear ned counsel for t he
assessee, canvassed the latter of the above views but wth
a slight nodification. He submitted that, in the present
case, the firm as well as t he partners had been
returning |losses all along with the result that no part of
the unabsorbed depreciation of the firmhad been set off
in the partners’ hands. He, therefore, submitted that it
was sufficient for him to urge the first of the three
alternatives set out -earlier and that he need not ,
for the purposes of this case, seek to support the third

alternative, upheld in sone of the decisions, which my
create an inpression in the mnd that the assessee
was deri vi ng a doubl e benefit by havi ng the

unabsorbed ~depreciation set off in the hands of both t he
firm and the partners. On the ot her hand, Dr.

Gauri shankar, for the Revenue, strongly advocat ed
the second alternative. According to hi m once t he
assessnent is conpleted, and the total incone or |oss of
the firm ascertained, it has to be apportioned
anongst t he partners. Thereafter, there remai ned
nothing in the assessnent of the firm to be carried
f orward. Only each of the partners-can carry forward his
share of the unabsorbed loss (and this, ' according to
hi m will include also the unabsor bed depr eci ati on)

for set off in his future assessnents.

The answer to the problem before us has to be
di scovered in the language of S. 32(2) suppl enented by
t hat of other sections which deal with the node of
assessment of a firm and its  partners. Before turning
to these provisions, it wll be ‘necessary to clear up
one aspect of S. 32(2) to which Sri Salve drew attention
inthe course of his reply. He pointed out that S. 32(2)
permts t he carry forward of t he depreci ati on
al l owance "where full effect cannot be given to it"
oW ng to there being no profits or gains chargeable for
t hat previous year, or owng to the profits or gai ns
char geabl e bei ng | ess t han the al | owance. Layi ng
enphasis on the words "profits or gains", he cont ended
t hat the <carry forward of depreciation allowance is at a
stage much anterior to that of the determ nation of the
total income of the assessee. On this construction, if
an assessee A carries on two businesses, in one of which
there is

926

an unabsorbed depreciation of Rs. 15,000 and the profits and
gai ns of the other business is only Rs. 10,000, the net
unabsor bed depreciation of Rs.5,000 has to be carried
forward irrespective of the other incone of the assessee in
that year, to the succeeding year. Thi s cont ention
however, cannot be accept ed. Though t he section
somewhat infelicitiously, uses the expression "profits and
gains" as it occurs in the statute in the fasciculus of
sections dealing with t he conput ati on of busi ness
i ncome, the guestion of the carry forward of
unabsor bed depreci ation has always been understood and
i nterpreted as arising only after the intra-head and
intra-head adjustnents, referred to earlier, have been
carried out. Thus, in the illustration given above, if A
has a property income of Rs. 6, 000 t he unabsor bed
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depreci ati on of Rs.5,000 will be set off against the
property i ncone and there wll be no unabsor bed
depreciation left for being carried forward to t he
subsequent assessment year. This is because, where t he

depreci ati on al | owance attributable to a particul ar
busi ness exceeds the profits otherw se conputed for
that busi ness, t he deduction of the depreci ati on
al | owance fromsuch profits can only result in a "l oss"
from that busi ness-this, however, is subject to a
[imtation that wll be discussed |ater-and a business

loss has to be set off against income from any ot her
busi ness, by way-of intera-head adjustnment, wunder S. 70

and the incone under ‘any other head, by way of i nter-
head adj ustrment, under S. 71. This principle indeed
enmerges even fromthe l'anguage of S. 32(2) in so far

as it inplicitly recognises that the excessive depreciation
of one busi ness can be "given effect to" against the
profits and gains of another business in the sanme year

This, 'indeed, is a well settled proposition, and it
should " be ~sufficient to cite two deci si ons of this
Court which ~nmake this clear, In- CI.T. V. Jai puria

China Cay Mnes (P) Ltd., [1966]591, T.R 555 this Court
observed:

"M Shastr i, | ear ned counsel for the
revenue, urges that depreciation, although a
perm ssi bl e al | owance under section 10(2) of

the Act, serves to conpensate- an assessee
for the capital |oss suffered by ‘him by way
of depreciation of his assets. He says that if

it had not been expressly al | owed as
al | owance, it woul d have been treated as
capital expenditure and woul d have been
excl uded. He further says that depreciation is
a charge on the profits of a busi ness.

Bearing these two factors in mnd, he ur ges
that the expression "loss of profits and gains"
in section 24(1 does not i ncl ude any
defi ci ency resulting from depreciation and,
therefore, an assessee is not entitled to ask
t he department to include the depreciation in
the ampunt which can be set
927

off against income, profits and gains under
Q her heads such as incone from property  or
di vi dends. M. Raj agopal a Shastri for the
assessee relies on the history of the |I|egislation
and a nunber of authorities to. support t he
j udgrment of the Hi gh Court.

Apart from authority, looking at the Act
as it stood on April 1, 1952, it is clear / that
t he underlying idea of the Act is to assess
the total inconme of an assessee. Prima | facie,
it would be unfair to conpute the total income
of an assessee carrying on business wi-t hout
pool i ng the incone from busi ness with t he

i ncone or | oss under ot her heads. The
second consideration which is relevant is t hat
the Act draws no express di stinction

bet ween t he vari ous al | omances nentioned in
section 10(2). They all have to be deduct ed
fromthe gross profits and gains of a business.

Accordi ng to conmer ci al princi pl es,
depreciation would be shown in the accounts
and the Profit and Loss account woul d

refl ect the depreciation accounted for in t he
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accounts. | f t he profits are not | ar ge
enough to wipe off depreciation, the profits
and | oss account woul d show a | oss.
Ther ef or e, apart fromproviso (b) to section
10(2) (vi), neit her the Act nor conmer ci a

principl es draw any distinction between the
various allowances nentioned in section 10(2);
t he only distinction is that while the ot her
al | owances nmay be outgoings, depreciation is
not an actual outgoing."

and expressly di sproved t he observati ons of t he
Madr as H gh Court in CI1.T. v. Nagi Reddy, [19641
51 I.T.R 178 that the deduction for depreciation
shoul d be limted to the amount of the profits and
cannot result in wrking out a |oss. The follow ng

observations in the nore recent decision in Rajapal ayam
MIls Ltd. v. CI1.T., [1978] 115 I.T.R 777, S.C. place
the position beyond doubt:

It i's clear on a plain reading of the | anguage
of provision (b) to cl. (vi) that it conmes into operation
only wher e full effect cannot be given to the
depreci ation al |l owance for the assessnment year in

guestion oW ng to there being no profits or gains
chargeabl e for that 'year or profits or  gains char geabl e
being less than the depreciation allowance. Now, it is
wel | settled, as a result of the decision of this court in
CIT v. Jaipuria China Clay Mnes (P) Ltd., [ 1966] 59
ITR 555 (SC), that the words "no profits or gai ns
chargeable for that year"™ are not confined to profits
and gains derived
928

from the business whose i ncone i s bei ng conput ed
under s. 10, but they refer to the totality of t he
profits or gains conputed under the ~various heads and
char geabl e to t ax. It is, therefore, clear t hat
ef f ect must be given to depreciation allowance first
agai nst the profits or gai'ns of the particul ar

busi ness whose incone is being computed under s. 10
and if the profits of t hat busi ness are not
sufficient to absorb the depreciation al lowance, the
al | owance to t he ext ent to which it is not

absorbed would be set off against the profits of ~any
other business and if a part of the depreci ati on

al | owance still remai ns unabsor bed, it woul d be
liable to be set off against the profits or gai ns
char geabl e under any other head and it is only i f
some part of the depreciation allowance still remai ns
unabsorbed that it can be carried forward to the
next assessment year. Qovi ousl y, therefore, there
woul d be no scope for t he applicability of
provision (b) to cl. (vi), if the total incone of t he

assessee chargeable to tax is sufficient to absorb the
depreci ati on al  owance, for then there would not be

any unabsor bed depreci ati on al | owance to be
carried forward to the fol |l owi ng assessment year

But wher e any part of t he depreci ati on
al | owance remains unabsorbed after bei ng set of f
agai nst the total income chargeable to tax, it can
be carried forward under provision (b) to cl. (vi)

to the fol l owi ng year and set of f agai nst t hat
year’'s incone and so on for succeeding years."

The resul t ant posi tion, t her ef or e, is t hat
initially, t he depreci ation all owance has to be
deducted from the profits and gains of the busi ness
to which the assets earning the depreciation rel ate
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but, i f it remai ns unabsorbed by such profits, the
al | owance has to be set of f agai nst the other
busi ness income of the assessee and, where that is
al so i nsufficient, agai nst t he ot her t axabl e
i ncome of t he assessee. The carry forward of any
depreci ati on as unabsorbed cannot ari se until the
stage of final assessnment is reached and the tota
i ncone of t he assessee otherw se conput ed is
i nsufficient to absorb t he year'’s depreci ati on
al | owance. Sri Sal ve’ s ar gunent t hat t he st age
of carry forward of depreciation arises at a stage
anteri or to the conpletion of the assessnent and
det erm nation of the t ot al i ncone cannot ,
therefore, be accepted.

Shri  Sal ve, then, contended that there is no
statutory provi si on whi ch enables the apportionnent of
the firm s unabsorbed depreciation anong the partners and
that, therefore, the unabsorbed deprecia-

929
tion has tobe carried forward by the firmitself and none
el se. I'n__our opinion, this contention also is not well-

founded. S. 182, to the extent relevant for our present
pur poses, reads-
"S. 182. 7 (])-Assessment of " registered firms-
Not wi t hst andi ng anything contained in section
143 and 144 and subject to the provisions of

sub-section (3), in the case of a registered
firm after assessing the total i ncome of
the firm-

(i) the income-tax payable by the firm shall be

det er mi ned, and

(ii) the share of each partner in the income of
the firm shall be included in hi s tota

i ncome and assessed to tax accordingly.

(2) If such share of any partner is a loss it
shall be set off against his other income or
carried forward and  set off in accordance
with the provisions of sections 70 to 75.

(3) When any of the partners of a registered firm
is a non resident, the tax on his share in the
income of the firm shall be assessed onthe firm
at the rate or rates which would be applicable
if it were assessed on himpersonally, and t he
tax so assessed shall be paid by the firm

(4) Aregistered firmmy retain out of share of
each partner in the incone of the firma sum not
exceeding thirty percent thereof until such tine
as the tax which my be levied on the partner
in respect of that share is paid by him and
where the tax so levied cannot be recovered
from the partner, whether wholly or in'part, the
firm shall be liable to pay the tax, 'to the
extent of the anobunt retained or could have
been so retained.”

How this share is to be conputed is set out in _S.

67 which my be set out here:

S. 67(1)-Method of conmputing a partner’s share
in the incone of the firmln conmputing the

total incone of an assessee who is a partner
of a firm whet her the net result of the
conputation of total inconme of the firm is a

profit or a

930
loss, his share (whether a net profit or a net
| oss) shall be conputed as foll ows:
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(a) any interest, salary, conmssion or ot her
remuneration paid to any partner in respect of
t he previ ous year, and, where the firm is a
regi stered firm or an unr egi stered firm
assessed as a registered firm under clause (b)
of section [183], the income-tax, if any, payable

by it in respect of the total incone of the
previ ous year, shall be deducted from the
total incone of the firm and t he bal ance

ascertai ned and apportioned anong the partners;

(b) where the anpbunt apportioned to the part ner
under, <clause (a) is a profit, any sal ary,
i nterest, conmm ssi on or other remunerati on
paid to the partner by the firm in respect
of the previous year shall be added to t hat
amount, and the result shall be treated as the
partner’s share in the inconme of the firm

(c) wher e the amount apportioned to the

par tner under clause (a) is a | oss, any
sal ary, i nterest, conmi ssi on or ot her
remuneration pai d to the partner by t he
firm in respect of the previous year shall be
adj ust ed agai nst that amount, and the result
shal | be treated as the partner’s share in

the income of the firm
(2) The share of a partner in the incone or |oss
of the firm as conmputed under sub-section (1)

shal I, for the purposes of assessnent, be
apportioned . under the ~various heads of income
in the same manner~ in which the i.ncone or

| oss of the firmhas been determ ned under each
head of incone.
(3) Any interest paid by a partner on capita

borrowed by himfor the purposes of i nvest ment
in the firm shall, in conputing his iincome
chargeabl e under the head "Profits and gains

of business or profession” in respect of his
share in the incone of the firm be deducted from
the share
(4) If the share of a partner in the incone of
a registered firm or [an unregistered firm
assessed as a registered firmunder clause (b)
of section 183, as conput ed under this
section, is a loss, such |loss may be set off, ~ or
carried forward and set off, in accordance with
the provisions of this Chapter.
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Expl anation: In this section, "paid" has the
sane neaning as is assigned to it in clause (2)
of section 23. 1.

"Sri  Salve contends that these provisions talk only of
"loss" and that to take this expression as i ncl udi ng
"unabsor bed depreci ati on” as well will obliterate the
di stinction in the treatment neted out to these as
separate items by S. 32(2) and S. 72(2) and (3). We
t hi nk this argunent is msconceived. An unabsor bed
depreci ati on is indeed a part of the "loss". This is
so because, in the first place, "depreciation" s a
normal outgoing though in a sense notional, whi ch has
to be debited in the conputation of the profits of a
busi ness on conmer ci al principles (quite apart from
statute) and it is difficult to see why, when such
deduction yields a negative figure of profits, it cannot
be a "loss" as generally understood. Jaipuria definitely
says so as pointed out earlier. Again, as pointed out
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earlier, if it is treated as a genus totally di fferent
from a "loss", there is"no statutory provision t hat
wil | permt its adjustnent agai nst ot her busi ness
inconme-inplicit in S 32('2) itself- and against al

other income of the assessee as held by the above
deci si ons. W therefore do not see why "l oss"
and "unabsorbed depreciation should be treated as

antithetical to, or mutually exclusive of, each other
Nor are we persuaded that any mix-up or anomal y

wil | result as, suggested by counsel iif we treat t he
expr essi ons as synonynous except to the extent
specifically treated differently by the statute. In our
view, there is nothing anomalous or absurd in the

statute providing for ~ a dissection of the anount of
loss for purposes of  carry forward and providing for

a speci al or di fferent t r eat nent to unabsor bed
depreci ation in this regard al t hough it is a
conponent .« el ement of the genus described as "l oss". To
illustrate, suppose an assessee, has a "profit" of
Rs. 5, 000 in one busi ness bef ore deducti on of
depr eci ati-on of , say, Rs. 10,000 and a loss of Rs.
15,000 in another business, it wll be quite correct to

say that he has a business loss of Rs.20,000 in t hat
assessment year. But for purposes of vcarry forward this
has to be consi dered under to headi ngs: (a) an
unabsorbed depreciation of Rs.5, 000 ‘and  (b) a business
loss of Rs. 15,000, The amount of Rs.20,000 will be
carried forward to the subsequent” year but t he carry
forward of Rs.5,000 will be according to the provisions
of S. 32(2) and the carry forward under S . 72 wil |
have, perforce, to be restricted to the other anount
of Rs, 15,000. The l|anguage of S. 72(2) itself contains
an indication that, where unabsorbed depreciation is a

conponent of the figure of l'oss carried forward, the
amount of loss proper should be set off first and
the unabsor bed depreci ation lat er. But for the
speci al treatnent ac-
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corded by S. 32(2) and S. 72 for purposes  of carry
f orward, there is no difference between -an item of
"unabsor bed depreci ati on” and an itemof "loss". We
are, t her ef or e, of opi ni on t hat the unabsor bed
depreciation will be allocated anong the partners and, |ike
any other loss, wll be available to the partner for set
off against his business income or other incone in the
sane assessment year. In fact S. 32(2), in so far as it
talks of depreciation being given effect to in t he
partners’ assessnments recognises that such unabsor bed

depreci ati on shoul d be al l ocated anong the partners.
So the first of the three alternatives referred to by us
earlier is, in our opinion, out.

W now come to the crucial question as to what
is to be done when the anmount of unabsor bed
depreciation does not get absorbed by the other income
of the firm and, further, the aliquot shares of t he

partners therein do not also get absor bed in t he
partners’ assessnments agai nst their other incone. There
can be two answers to this:

(1) t hat t he partners-in whose hands t he
unabsor bed depreci ati on has been al | ocat ed- shoul d
carry forward the depreciation to succeedi ng years; or

(2) t hat t he anount of depreci ati on SO

remai ni ng unabsorbed should be carried forward by the
firm for set off in future assessnents.
We have gi ven our nost car ef ul
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consideration to this matter, particularly in
view of the controversy of judicial deci si ons
prevailing thereon, and we have cone to t he
concl usi on t hat t he second of t hese
alternatives is what is truly envisaged by the
statute. The nost form dabl e obstacle put
forward to this course is that, once the
unabsor bed depreci ati on gets di vi ded and
al l ocat ed to t he partners, there is no
statutory provision for recalling, to the firms
"file", the anmpunt remraining unabsorbed. We
think this, «criticism really proceeds on an
unduly narrow . construction pl aced on the
provi si ons of S. 32(2). In our opinion, S
32(2) itself contains an i nbui |t mechani sm
for doing this. It is plain, on the |anguage of
this sub-section, that the benefit of the «carry
forward isto be given to the assessee. VWher e
the assessee is other than a registered firm
or an unr egi st ered firm assessed as a
registered firm thisis indeed very plain. In
the case of “this  category of assessee, the
difficulty ~arises because of the wor ds in
parent hesi's. But a nonment’s thought will make it
clear that “the word "or" in the sub-section
is really used as a conjunctive. It cannot be an

alternative, for there canbe no doubt that even
in the 'case of such an assessee the
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unabsorbed depreciation, for~ reasons already set out
has to be adjusted against its other i'ncone. The

assessment of the firm cannot be conplete w thout such a
set off. Thus, where a firm assessed as a registered

firm has only unabsor bed depreciation of say,
Rs. 8, 000, in the business carried on by it but a
property income of Rs.12,000 its total income for the
year has to be Rs.4,000; it cannot be assessed on an

income of Rs. 12,000 with the depreciation of Rs.8,000
apportioned to its partners. W have already pointed out
that the partner’s share in the unabsorbed depreciation
is part of his share inthe loss of the firm and, by
virtue of S 67(3), will be treated as busi ness I oss
which is capable of adjustnment against his business and
other income. This is the position envisaged by S. 32(2)
when it talks of effect being given to the unabsor bed

depreciation in the assessment of the partners. Thi s
can refer only to cases where the depreciation _cannot be
gi ven ef f ect to in the firms assessnent. It is,
t her ef ore, cl ear t hat S. 32(2) contenpl at es the
situation where the unabsorbed depreci ati on in t he
hands of the firmis too large to get absorbed, first, in
the hands of the firm and then, after apportionment, in
the hands of the partners. Wat remains thereafter has
obviously to be carried forward by the firm which is
t he assessee referred to in the sub-section. Per haps
the neaning of the provision will becone clearer if its
rel evant words are rearranged as follows:
"Where full effect cannot be gi ven to any
(depreciation) in any previous year in t he
assessnment of the assessee (whatever category
it belongs to) and, if the assessee is a
regi stered firm or an unr egi stered firm
assessed as a registered firm in t he
assessment of its partners C the

al | owance shall be added
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As in the case of all other assesses, the carry forward wll
be available to the registered firmwhich is the assessee
that is referred to in the sub-section

This construction is also st rengt hened by t he
| ast part of the sub-section. When it talks of t he
depreci ati on al l owance carried forward being added to
the al | owance for depreci ati on for the fol |l owi ng
previous year it obviously refers to t he depreci ati on
al | owance due to the assessee (that is, the firn) in the
subsequent previous year. In the normal run of cases, it
wil | thus either get added to the subsequent vyear’s
depreciation in respect of the sane assets and get set off
agai nst the incone fromthe sane business or sone ot her
busi ness of the sanme assessee or, failing that, against
other incone of such assessee. What
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the sub-section clearly provides for is that the aggregate
of the ~depreciation available to an assessee over the years
will be 'taken into consideration for set off against its
i ncome over a period of years. No doubt, the latter
portion of S.32(2) does not envisage that the busi ness
carried on by the assessee inthe subsequent years shoul d
be t he same or that the assets to the depreciation in
respect of which  the  unabsorbed depreciationis to be

added shoul d be the sane or, i ndeed, t hat any
depreciation at all 'should be allowable to the assessee
in t he subsequent year. It is nodoubt true that the

words of the sub-section are so w.dely couched that they
can, with a certain amount of difficulty, 'be rendered
capable of application to the situation of ~ each part ner
carrying forward his share of the wunabsorbed -depreciation
for set off, even where he has no business or  business
incone, against his other income. But we think that it is
too strained a construction of the sub-section. Wen, as
pointed out by Sri Salve, thereis nothing in t he sub-
section or the Act specifically providing even for an

apportionnent of the depreciation anong the partners, it
is too contrived a construction to read into the sub-
section sever al wor ds i ntended to provi de for a

nunber of partners, each carrying forward his share of
t he unabsorbed depreciation to successi ve assessnent
years. It seens natural and reasonable to construe the
section as envisaging the following steps where the
assessee is a registered firm
(i) Excessive depreciation should be adjusted in
t he assessment of the assessee against other

busi ness i ncome and against other heads of
i ncorme;

(ii) Depreciation, which renmins unabsor bed
under (i), wil | be apportioned to t he
partners and the share of each will be
adj usted against the business and other i ncone
of each of the partners pro tanto;

(iii) 1f full effect cannot be given to the

depreci ati on al | owance of the assessee by t he

above processes and sone depreciation renmins

unadj ust ed, the assessee-firm will carry it

forward to the succeedi ng assessnment year

The objection to this course is based on a nmenta
i magery of the firmand its partners as al t oget her
di fferent assesses and of the inpermissibility of
"bringing back" to the firms "file" what has gone away
to the files of the partners. W think this approach of
Vi ewi ng the two assessnments in water-tight conpartnents
is not correct. The Act itself contains severa
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provisions [e.g. Ss. 67(2) & (3)] which indicate
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that this is not so. The observations of this Court
in Sankappa v. 1. T. O, [1968] 68 |.T.R 760 at pp
766-7 also bring out the regions of inter-dependence of
t hese two assessnents. In any event, any such
theoretical dichotony cannot prevail over the provisions of

s. 32(2).
There is also one further reason why this Vi ew
should find acceptance. As we have pointed out earlier

unabsor bed depreci ati on is only a species of business
| oss. But for purposes of carry forward the statute has
drawmm a distinction between them In doing so, it

specifically out-lines the procedure for carry forward and
set off of losses in the case of a registered firmbut is

sil ent in regard to wunabsorbed depreciation. There is
no statutory prohibition against the carry forward of
unabsorbed depreciation by the registered firmas there is

agai nst carry forward of loss. The need felt to enact a
specific prohibition in respect of |osses and the absence
of a like provision in respect of depreciation are
significant pointers in support of the above construction
An ar gunent has been put forward by Dr.
Gaur i shankar on the basis of the amendnent to the
proviso to s. 10(2)(vib) in 1953 to submt that it was
i ntended to negative the claim of carry forward by the
firm which was earlier being accepted on the strength of
t he earlier |language resulting in a double advant age.
Attention has been drawn tothe objects and reasons of
the amendment, set out thus at p. 57 in (1952) 21
I. T.R (Statutes):
"The (anendnment) is intended to nmake it clear
t hat where unabsorbed depreciation has been
effectively al | owed in the assessnent  of a
partner of a registered firm it would not be
carried forward in the case of the firm"
(enphasi s added)

It is true that the clause, before its amendnment ,
permtted all assesses-and this included registered
firnms as well-to carry forward t heir unabsor bed

depreciation and that though the registered firm paid
no tax, it could, on the |anguage claima carry forward of
the depreci ati on which had been apportioned anong t he
partners. Thi s resul ted in such carry forward being
claimed even where the whole or a -part of t he
unabsorbed depreciation of the firmhad been set off in
t he assessment of individual partners. The amendment ,
vi de the words enphasised in the extract  above,  only
seeks to nake it clear that such carry forward will not
be permtted to the extent it has been given ef fect to
in the partners’ assessnents; by necessary i mpl ication
t he carry forward, to the extent it has not been
effectively allowed to the partner, continues
936

to be available. The anmendnent of 1953, therefore, not
only does not help the case of the Revenue, it actually
| ands support to the construction we are inclined to
pl ace on the proviso.

It is possible that our conclusion may give scope for two
grounds of criticism (i) that the partners derive a double
advantage of setting off the unabsorbed depreciation to

reduce the taxable income of the firmas well as the
partners; and (ii) that this will distort t he relief
avail abl e to various partners dependi ng upon the

vari ations in incone as between the several partners as
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well as

over a period of years. W do not think that

the first criticismis a valid one. For it is now settled

l aw, that
assesses

recogni se
conpendi o
carried o
each of
| oss of
its part

though a firm and its partners are di stinct
for purposes of income-tax, the Act stil

S t he principle t hat a firm is only a

us nane for its partners and that the business

n by the firmis also a business carried on by

the partners too-vide S. 67(2) and (4)-and the

a registered firm is treated as the | osses of

ners too. The procedure envisaged by it wll

only enable a firm and the partners to set off the

aggregate

agai nst

To the

depr eci at

cannot

is, ther
Ther

t hen, a

is i nhe
possi bl e
only the
the unab
the par
could be
depr eci at

of the unabsorbed depreciation of the firm
the aggregate income of the firmand partners.
extent effect is gi ven to such unabsor bed
ion to one or nore of the partners t he firm
again get the benefit and vice versa. There
efore, really no double advantage.
e is ~some point in the second criticism But ,
certai n _anount of inbalance anong the partners
rent in the application of any one of the three
alternatives. |f, as suggested by Sri Salve
firmand not the partners can carry forward
sorbed depreciation, there will be an injustice to
tners who  may have other income against which it
set off.  On the other hand, if the unabsorbed
i on is allocated to the partners and t hey

alone <can carry forward and set it off, it will have this

consequen
wll der
no benefi
not enoug
t he unabs
though t
subsequen
is adopt
not be

the vari
partners

forward

this con
t he co
| anguage

For the r
the asse
of the u
year 1967
assessmen
the asse
forward b
assessmen
68 is c
unabsor be

ce that the partners who have other high incone
ive the benefit of set off qua their shares but
t can be got by partners whose total income is
h to offset their share of the depreciation and
orbed depreciation wll not  get ~absorbed even
he firmmay have sufficiently large income in
t years. In ot her words, whichever procedure
ed, the relief available to the partners wll
uniform This is a consequence fl ow ng from
ations in t he i ncone sour ces of vari ous
and cannot be avoi ded under any schene of /carry
and set off. W, therefore, do not think that
sideration should weigh -against our reachi ng
ncl usi on whi ch natural ly flows from the
of the sub-section
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easons di scussed above, we are of the opinion that
ssee-appellant-firmis entitled to.a carry forward
nabsor bed depreci ati on conputed for the assessnent
-68 and have it set off inits assessnment for the
t year 1968-69. The unabsorbed | oss computed. for
ssnment year 1967-68, however, cannot be carried
y the firmto be set off inits assessnent for the
t year 1968-69. So far as the assessnent year 1967-
oncerned, the High Court was right in holding that
d business |oss of one year cannot be carried

forward and set off by the firm in a subsequent year; but,

if there
assessmen
br ought
assessmen
j udgrent .
In

are allo
directed
no order
V. P. R

was any unabsorbed depreciation conputed for the
t year 1966-67, it could have been all owed to be
forward and set off in the assessnent for the
t year 1967-68 in the nmanner discussed in the

the result, appeals for both the assessnent years
wed to the extent indicated and the assessnents
to be nodified appropriately. W, however, nake
regardi ng costs.
Appeal s al | owed.
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