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ACT:

Mer chant Shi ppi'ng Act, 1958: Section 363-Initiation of
enquiry proceedi ng into charges of i nconmpet ency or
m sconduct of Captain of Ship.

HEADNOTE:

The appel | ant was the Master of the Merchant ship, MV
Eamaco, when it sank in the high seas nearly 232 nautica
nmles away from India. The appellant was holder of a
Master’'s certificate issued by the Director GCeneral of
Shi ppi ng, Calcutta. The ship was owned by a Singapore
conpany and was flying Panam an fl ag.

The first respondent filed a/conplaint in the Court of
14th Metropolitan WMagistrate, Egnore, Madras against the
appellant for initiation of enquiry proceedings under
section 363 of the Merchant Shiping Act, 1958 conpl aining
about the negligence of the appellant while he was the
Master of the ship and further stating that the shipping
casualty had occurred due to sheer negligence and gross in
conpetence of the Master when he failed to launch the life
boats and life crafts which resulted in |oss of ~ the “ship
the cargo and valuable lives of sailors.

The appellant filed a Crimnal M scellaneous Petition
in the H gh Court under section 482 of the Cr. P.C. stating
that the proceedings were by an abuse of process of the
court and the Court had no jurisdiction to proceed with the
conpl ai nt agai nst the appellant when there was no negligence
on his part.

The High Court rejected the petition and held that the
Shipping Act was applicable to the instant case and the
action of the petitioner ambunted to sheer negligence -and
called for investigation and inquiry under the Act. The
appel | ant has appealed to this Court.

In this court it was inter alia contended on behalf of
the appellant that (i) the negligence conpl ained of having
occurred in respect of a foreign ship, flying foreign flag,
at a place 232 natuical mles away fromlIndia, and as such
outside the territorial waters of India, the Act was
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not applicable; (ii) even if the Act was applicable it would
not amount to a shipping casualty as envisaged in part XlI
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of the Act; and (iii) even assum ng that Chapter Xl | applied
the conplaint could not have been filed by the appellant in
the court of the 14th Metropolitan Magistrate, Egnore under
Section 363 of the Act.

On behalf of the respondent it was contended that the
shi pping casualty having occurred within the territoria
wat ers of India which extended up to 200 nautical mles, the
Act would be applicable. It was further submitted that the
certificate of conpetentence issued under the provisions of
Part VI of the Act was a valuable certificate and if the
hol der of such a certificate of conpetency was alleged to
have commtted m sconduct or acts of inconpetency there was
no reason why an inquiry into that m sconduct or
i ncompetency could not be orderd by the Central Governnent
to a court conpetent to exercise jurisdiction under section
361 of the Act.

Al owi ng the appeal, setting aside the judgment of the
Hi gh Court, and quashing the conplaint and the proceedings
agai nst the appellants, this Court.

HELD: (1) The ship was not a ship owned wholly by
persons each of whomwas a citizen of India or by a conpany
satisfying the description under clause (b) or (c) of sub-
section (2) of Section 2 of the Act. The ship being a
Panamani an ship registered in Panama woul d come within the
purview of the Act ‘only while it was within India including
its territorial waters. [749C D]

(2) By a notification of the Governnent of India dated
15th January, 1977 the excl usive econom ¢ zone of India had
been extended upto a distance of 200 nautical mles into the
sea fromthe shore and ot her maritine zones, under the 40th
Constitution Arendenent Act, 1976. [750H 751A]

(3) The concepts of territorial ~waters, continenta
shel f and excl usi ve econonic zone are different concepts and
the procl amati on of exclusive econonic zone to the linmt of
200 nautical niles into the sea from the shore baseline
would in no way extend the Iimt of territorial waters which
extends to 12 nautical miles neasured fromthe appropriate
basel i ne. [ 751B]

(4) Admittedly the ship at the time of the casualty was
at a place beyond the territorial waters of India and even
the exclusive economc zone of India. If this be the
position, the ship would not be covered by the provisions of
section 2 of the Act and consequently the provisions of
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the Act would not apply to the instant casualty. [751C]

(5) The Act itself having not been applicable, ~ Chapter
XIl being a part of the Act will also not be _applicable.
[ 751D

(6) What is envisaged under section 361 is a formm
i nvestigation into a shiping casualty and not a prelimnary
inquiry. Simlarly section 262 does not envisage “inquiring
into any charge of inconpetency or m sconduct otherwise than
in the course of the formal investigation into a shipping
casualty. [753H 754B]

(7) Prima facie, the conplaint does not disclose the

ingredients required under section 363 of the Act. It
nowhere nentions that it was a transm ssion of the statenent
of a case to the court by the Central Governnment; it also

nowhere nentions that the reason to believe had been founded
otherwi se than in the course of a formal investigation into
the shipping casualty. On the other hand in para 2 it says
that the conplainant is the Principal Oficer who is
conpetent person appoi nted under the Act to conplain about
the negligence of the accused. There is however no doubt
that he is not so enpowered under section 363. [757G E-F]
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(8) The High Court correctly observed that section 363
enabled the Central CGovernment to transmit a case to the
court which had jurisdiction under section 361 to nmmke an
inquiry against master, mate or engineer into the charges
for inconpetency or msconduct otherwi se than in the course
of formal investigation into shipping casualties, but the
Hi gh Court failed to notice that the conplainant hinmself had
no power under section 363. [758C D

JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION: Givil Appeal No. 135
of 1991.

From the Judgnent and order dated 16.6.1989 of the
Madras High Court Crl. MP. No. 2717 of 1988.

T.S. Krishnamoorthy lyer, K Rajeswara, N D.B. Raju and
K. R Chaudhary for the Appell ant.

K. K. /Lahiti, R'K Jain (NP), Sreekant, N. Terdal, WMs.
Sushma Suri-and A Subba Rao for the Respondent.

The Judgrment of the Court was delivered by
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K. N. SAIKIA, J. Special | eave granted.

The appell ant ‘Captai n Subhash Kumar was the Master of
the Merchant ship/MV. Eamaco owned by Eanmaco Shipping Co.
(P) Ltd. Si ngapore, hereinafter called ‘the ship'. On
12.8.86 the ship went into distress due to the vessel’'s hold
Nos. 2 & 3 taking in water, the punping operations being
insufficient and though initially the appellant sent radio
nmessage for help he failed to launch the |life boats and life
crafts and to abandon the ship to enable MV. Shoun Wrld to
pi ck themup and due to the failure of notor Iife boats and
life crafts, when the ship sank, only 11 out of 28 persons
were rescued resulting inloss of life  to the remuaining
per sons. At about 18.25 Hrs. that day Madras Radi o, which
was the comuni cation centre between the |land and seafaring
ships, informed the office of ( the Principal Oficer
Mercantile Marine Departnent, Madras, District Madr as,
hereinafter <called as ‘Principal Oficer’, that ~an urgent
nessage had been received by the said Radio from the
appel  ant and fromthat communication it was clear that the
ship under the command of the appellant —was posted at
position 11 degrees 08 mnutes North, 83 degrees 41 mnutes
East on 12th at 11.30 Greenwich neantinme. The said nessage
further indicated that the vessel’s hold Nos. 2 & 3 were
taking in water and the punping out operation was not
sufficient and it called the assistance fromall = ships in
the wvicinity. At 20.28 Hrs. the Madras Radio again
contacted the Principle officer and said that the Radio had
recei ved SOS nessage (distress nessage) and he t ook
necessary steps.

The Principal Oficer filed a conplaint in court of
14th Metropolitan Magistrate, Egnore, Madras-8 against the
appellant for initiation of an inquiry proceeding under
section 363 of the Merchant Shipping Act, 1958 (Central Act
No.4 of 1958), hereinafter called ‘the Act, conplaining
about the negligence of the appellant while he was the
Master of the ship as aforesaid; and that at that tine he
was residing at Laxm N was, 41, Marshal Road, Egnore
Madras-8 and further stating that the shipping casualty had
occurred due to sheer negligence and gross inconpetence on
the part of the appellant in commanding the ship and the
crew, and that the very fact that the life boats and life
floats were not used and not even | owered so as to nmake use
of that indicated that the appellant had not even thought
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about that which a Captain of the ship should have done,
resulting in loss of the ship, the cargo and valuable Iives
of the sailors who had at no time doubted about the
conpetency of the Master or revolted against him The
conplaint accordingly said that the Magistrate’s Court by
the provisions of section 363 had got powers to make inquiry
into the charges of
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i nconmpet ence or of misconduct of the appellant therein. It
also said that the inquiry be conmenced in accordance wth
the provisions of the Act so as to cancel the certificates
of conpetency of the Master, nanely, the appellant, which
had been granted by the Central Governnent; and that
cancellation mght be recommended under the Act after
hol ding the aforesaid inquiry. The conplaint also said that
the appellant rendered hinmself liable to be proceeded
agai nst under the provisions of part XII of the Act which
envi saged various nodes of investigation and inquiry; and
under 'section 363 the court had powers to make an inquiry
into the charges of inconpetency or msconduct of the
appel | ant.

On 25.3.1988, the appellant received a notice stating
that the inquiry proceedings were instituted against him
before the 14th Metropol itan Magi strate under section 363 of
the Act. The appellant thereupon filed Cr. MP. No.2717 of
1988 in the H gh Court under section 482 of the C.P.C
stating that the proceedings were by an abuse of process of
the court and the Court had no jurisdiction to proceed wth
the conplaint against the appellant when there was no
negligence on his part. It was also statedthat the fact
that the appellant was a holder of a Master certificate
issued by the Director General of Shipping, Calcutta would
not attract the provisions of the Act inasnuch as the ship
was a foreign ship and the Master «certificate had been
i ssued by a foreign country and the casualty had occurred in
the high seas nearly 232 nautical mles away fromlndia and
being in open sea the ship was subject to the jurisdiction
and also to the protection of the State under whose naritine
flag it sailed. The appellant was, it was further stated,
to be in command of the ship by virtue of the certificate
i ssued by the Panamani an Government, the flag of ~the ship
was of Panama and, therefore, the provisions of the  Act
woul d not at all apply, nuch less its section 363. [n other
words the proceedi ngs were allegedly intended to harass the
appel lant without jurisdiction and it anmounted to an abuse
of process of court.

The learned Single Judge who heard the petition
rejected the contention that in view of the  [anguage of
section 2 of the Act it would not be applicable and that it
woul d not be a shipping casualty as defined in section 358
of the Act, and held that the Act was applicable- in the
instant case and the action of the petitioner anobunted to
sheer negligence and called for investigation and inquiry
under the Act. Hence this appeal

M. T. Krishnanurthy lyer, the | earned cousel for the
appel -
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lant, submits, inter alia, that the negligence conpl ai ned of
having occurred in respect of foreign ship flying foreign
flag at a place 232 nautical mles away fromlndia, and as
such, outside the territorial waters of India the Act would
not be applicable; and that even if it was applicable it
woul d not anpunt to a shipping casualty as envisaged in part
X'l of the Act; and lastly that even assuming that chapter
X'l applied, the conplaint could not have been filed by the
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Principal Oficer in the court of the 14th Metropolitan
Magi strate, Egnore, Madras-8 under section 363 of the Act.

M. K. Lahiri, the | earned counsel for the respondents
submits that the shipping casualty having occurred wthin
the territorial waters of India which extended up to 200
nautical mles, the Act wuld be applicable and the
conplaint was rightly filed under section 363 of the Act;
and that the High Court under section 482 of the Code of
Crimnal Procedure rightly refused to quash the proceedi ngs.

Three questions, therefore, are to be decided in this
appeal . First, whether the Act would at all be applicable
in the facts and circunstances of the case; secondly, if the
Act was applicable whether part XlI of the Act would apply;
and thirdly, if both the Act and part XII were applicable
whet her the conplaint made by the Principal Oficer under
section 363 of the Act would be maintainable.

Taking the first question first, the Act is one to
foster the development and ensure the efficient naintenance
of India Mrcantile Marine in the manner best suited to
serve the national interest and for that purpose to
establish - _a National Shipping Board and Shipping Nationa
Fund to provide for registration of India ship and the |aw
relating to Merchant shipping. Section 2 of the Act deals
with its application and says;

"(1) Unless otherwi se expressly provided, the
provi sions of this Act which apply to-
(a) any vessel which is registered in India; or
(b) any vessel which is required by this Act to be
so registered; or
(c) any other vessel whichis owned wholly by
persons to each of whomany of ~the ~descriptions
specified in clause (a) or in clause (b) or in
clause (c), as the case may be, of
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section 21 applies, shall so apply wherever the
vessel may be

(2) Unl ess otherw se (‘expressly provided, the
provi sions of this Act which apply to vessel s other
than those referred to in sub-section (1) shall so

apply only while any such vessel iswthin India,
including the territorial waters thereof.”

In the instant case the ship was not registered in
India and was not required by this Act to be so registered.
Clause (c) refers so clauses (a), (b) and (c) of section 21
whi ch defines Indian ships, and says:

"For the purposes of this Act, a ship shall not be
deened to be an Indian ship unless owned wholly by
persons to each to whom any of the follow ng
descriptions applies:-
(a) a citizen of India; or
(b) a conmpany which satisfies the fol | owi ng
requi renents, nanely:
(i) the principal place of business of the conpany
is in India;
(ii) at least seventy-five per cent of the share
capital of the conpany is held by citizens of
I ndi a:

Provi ded that the Central Government may, by
notification in the official Gazette, alter such

m ni mum  percent age, and wher e the m ni mum
percentage is so altered, the altered percentage
shall, as fromthe date of the notification, be

deened to be substituted for the per cent age
specified in this sub-clause;
(iii) not less than three-fourths of the tota
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nunber of directors of the conpany are citizens of
I ndi a;
(iv) the chairnen of the board of directions and
the managing director, if any, of the conpany are
citizens of India;
(v) the managi ng agents, if any, of the conmpany are
citizens of India or in any case where a conpany is
the nmanaging agent, the conpany satisfies the
requi rements specified in sub-cls. (i), (ii), (iii)
and (iv). or
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(c) a co-operative society which satisfies the
foll owi ng requi renents, nanely: -
(i) the co-operative society is registered or
deenmed to be registered under the Co-operative
Societies Act, 1912, or any other lawrelating to
co-operative societies for the time being in force
ikn any St at e,
(ii)  every individual who is a nmenber of the co-
operative society and where any other co-operative
society is a nenber thereof, every individual who
is a nenber of such other co-operative society, is
a citizen of “India™

The ship was not a ship owned whol |y by persons each of
whom was a citizen of India or by a conpany satisfying the
descriptions under clause (b) or (c). Sub-section (2) of
section 2 nmmkes the provisions of the Act  applicable to
vessel s other than those referred to in sub-section (1) only
while any such vessel is wthin India, including the
territorial waters thereof. ~The ship a Panamanian ship
regi stered in Panama would come within the purview of the
Act only it is within India including the territoria
wat ers.

This leads us to the question as'to the extent of
territorial waters of |India. The ~Territorial Wat er s,
Cont i nent al shel f, Exclusive Economic Zone and ot her
Maritime Zones Act, 1976 (Act No. 80 of 1976) is an Act to
provide for certain matters relating to the territoria
waters continental shelf, exclusive econom c zone, and ot her
maritime zones of India. Section 2 of the Act ~defines
"limt" in relation to the territorial waters, the
continental shelf, the exclusive econom c zone or any ot her
maritime zones of Indiato mean the limt of such waters
shelf or zone with reference to the nmainland of India as
well as the individual or conposite group or - groups of
i sl ands constituting part of the territory of India. Section
3 deals with sovereignty over, and limts of, territoria
wat ers and says:

"(1) The sovereignty of India extends and has
al ways extended to the territorial waters of /India
(hereinafter referred to as the territorial waters)
and to the seabed and subsoil underlying, and the
air space over such waters.
(2) The limt of the territorial waters is the line
every point of which is at a distance of twelve
nautical mles from the nearest point of the
appropri ate baseline.

750
(3) Notwithstanding anything contained in sub-
section (2), the Central Government may whenever it
considers necessary so to do having regard to
International Law and State practice, alter, by
notification in the Oficial Gazette, the limt of
the territorial waters.
(4) No notification shall be issued under sub-
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section (3) unless resolutions approving the issue
of such notification are passed by both Houses of
Parliament."

Thus sub-section (2) clearly provides that the linmt of
the territorial waters is a line every point of which is at
a distance of 12 nautical mles fromthe nearest point of
the appropriate baseline. Under Article 297 of the
Constitution of India things of value wthin territoria
waters or continental shelf and resources of the exclusive
econoni c zone to vest in the Union. It says:

"(1) Al lands, minerals and other things of
value underlying the ocean within the territoria
waters, or the continental shelf, or the exclusive
econoni ¢ zone, of India shall vest in the Union and
be held for the purposes of the Union

(2) Al other resources of the exclusive
econom ¢ _zone of India shall also vest in the Union
and be hel d for the purposes of the Union

(3) The limts of the territorial waters, the
continental shelf, the exclusive econom c zone, and
other maritine zone, of |Indira shall be such as my
be specified, fromtinme to time, by or wunder any
| aw nade by Parlianment.”

Sub-section (3), thus, enpowers the Central Governnent
if it considers necessary so to do having regard to the
International Law and State practice, alter, by notification
in the Oficial Gazette, the limt of territorial waters.
Under sub-section (4) no such notification shall be issued
unl ess resol utions approving theissue of such notification
are passed by both Houses of Parlianent. A proclanmation was
made by the President of India published on Septenber 30,
1967 in the Gazette of India Extraordinary, Part [II1,
section 2 Notification of the Governnent of India in the
M nistry of External Affairs No. FL/II1I (1) 67.

By a Notification of the Government of India dated 15th
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January, 1977 the exclusive econom c zone of India has been
ext ended upto a distance of 200 nautical niles into the sea
from shore and other maritine zones, 1976 under  the 40th
Constitution Anendnent Act, 1976.

The concepts of territorial waters, continental shelf
and exclusive econom c zone are different concepts and the
procl amati on of exclusive econonmic zone to the Iimt of 200
nautical mles into the sea fromthe shore baseline would in
no way extend the limt of territorial waters which extends
to 12 nautical mles neasured fromthe appropriate baseline.
The submi ssion that territorial waters extends tothe limt
of 200 nautical mles by virtue of the notification
ext endi ng excl usive econom ¢ zone to 200 nautical mles has,
therefore, to be rejected. Admittedly the ship (M V. Eanaco)
at the time of the casualty was at a place beyond the
territorial waters of India and even the exclusive econonic
zone of India. |If this be the position, the ship would not
be covered by the provisions of section 2 of the Act —and
consequently the provisions of the Act would not apply to
the instant casualty.

Taking the second question it is obvious that the Act
itself having not been applicable Chapter XIl being a part
of the Act will also not be applicable. This Chapter deals
with investigations and inquiries and contain sections 357
to 389. Section 357 defines "coasts" to include the coasts
of creeks and tidal rivers. Section 358 deals w th shipping
casualties and report thereof and says:

"(1) For the purpose of i nvestigations and
inquiries wunder this Part, a shipping casualty
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shal | be deenmed to occur when-

(a) on or near the coasts of India, any ship is
| ost, abandoned, stranded or materially damaged;

(b) on or near the coasts of India, any ship causes
| oss of material damage to any other ship;

(c) any loss of life ensues by reason of any
casualty happening to or on board any ship on or
near the coasts of India;

(d) in any place, any such |[|oss, abandonnent,
stranding, material damage or casualty as above
menti oned occurs to or on board any India ship and
any conpetent witness thereof is found in India;

752

(e) any Indian ship is lost or is supposed to have
been 1ost and any evidence is obtainable in India
as to the circunstances under which she proceeded
to sea or was last heard of.
(2) In the cases nentioned in clauses (a), (b) and
(c) of sub-section (1), the naster, pilot, harbour
master or other person in charge of the ship, or
(where two shipsare concerned) in charge of each
ship at the tine of the shipping casualty, and

in thecases nmentioned in clause (d) of sub-
section (1), where the master of the ship concerned
or (except in the case of a |loss) where the ship
concerned proceeds to any place in India from the
pl ace where the shipping casualty has occurred, the
mast er of ‘the ship

shal I, ~ on arrivingin India, give imediate
notice of the shipping casualty to the officer
appoi nt ed in this behal f by the Centra
Government . "

Cl ause (d) envisages shipping casualty in any place but
occurring to or on board any | ndian ship whether the Master
of the ship concerned (except in the case of a |loss) where
the ship concerned proceeds to any place in India from the
pl ace where the shipping casualty of the ship has occurred,
the Master of the ship. Thus this provision will not / cover
the ship. The conclusion, therefore, is inescapable that
the casualty in the instant case would not be a shipping
casualty envisaged in section 358. Subsequent - secti ons,
nanely, 359, 360, 361 and 362, relate to shipping casualties
as envi saged in section 358.

The i mpugned conpl aint was ex faci e nade under section
363 of the Act which deals with power of Central ~ Governnent
to direct inquiry into the charges of ‘inconmpetency or
m sconduct, it says:

"(1) If the Central CGovernnent has reason to
believe that there are grounds for charging any
naster, mate or engineer wth inconpetency or
m sconduct, otherwise than in the course of a
formal investigation into shipping casualty, the
Central Covernment.
(a) if the master, mate or engineer holds a
certificate under this Act, in any case;
753

(b) if the naster, nate or engineer holds a
certificate wunder the law of any country outside
India, in any case where the inconmpetency or
m sconduct has occurred on board an Indian ship;
may transmt a statement of the case of any court
having jurisdiction under section 361 which is at
or nearest to the place where it nay be convenient
for the parties and witnesses to attend, and may
direct that court to nake an inquiry into that
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char ge.

(2) Before comrencing the inquiry, the court shal
cause the master, mate or engi neer so charged to be
furnished with a copy of the statenent transnitted
by the Central Governnent."

From the above provisions it appears that section 359
envisages the officers referred to in sub-section (2) of
section 358. Receiving the information that a shipping
casual ty has occurred and reporting in witing the
information to the Central CGovernnent and his proceeding to
make a prelimnary inquiry into the casualty and sending a
report thereof to the Central Governnent or such other
authority as may be appointed by it in that behalf. Under
section 360 the officer, whether he has made a prelimnmnary
inquiry or not, may, and, where the Central Governnent so
directs, shall make an application to the court enmpowered
under section 361 requesting it to make a form
i nvestigation into any shipping casualty and the court shal
t her eupon make such-investigation.. Thus the officer hinself
may or when directed by the Central Governnment shall nake an
application to the court-requesting it to make a forma

i nvestigation into any shipping casualty. Section 361
enpowers the court to make a formal investigation under Part
Xil. A Judicial Magistrate of the first class specially

enpowered in this behalf by the Central Government and a
Metropolitan Magistrate shall have jurisdiction to nmake
formal investigation into any shipping casualty under Part
XI'l. \What has to be noted in this section is that the court
on an application . of the  officer makes a form
investigation into shipping casualties and not a prelimnary
i nquiry which could have been done by the officer referred
to in sub-section (2) of section 358, and under section 359
send a report to the Central Government. ~Section 360 also
envi sages making of application to court by the @ officer
whet her he had nade prelimnary inquiry or not, requesting
it to make formal investigation into any shipping casualty.
Thus under section 361 what is being envisaged is a form
i nvestigation into a shipping
754

casualty and not a prelimnary inquiry. Section 362 deals
with only formal investigation and says that while making
such investigation into a shipping casualty the court ~my
inquire, into any charge of inconpetency or m sconduct
arising, in the course of the investigation, against -any
master, mate or engineer, as well as into any charge of a
wongful act or default on his part causing the -shipping
casualty. Under sub-section (2) a statement of the case has
to be furnished to the Master, mate or Engi neer. Secti on
362 does not envisage inquiring into any charge of
i ncompetency or msconduct otherwi se than in the course of
the formal investigation into a shipping casualty,  Section
363 (1) envisages the Central Governnent, when it has reason
to believe that there are grounds for charging any naster,
mate or engineer with inconpetency or msconduct, otherw se
than in the course of a formal investigation into shipping
casualty, (b) if he holds a certificate under the |aw or any
country outside India, in any case where the inconpetency or
m sconduct has occurred on board an Indian ship, and the
transmtting of the statement of the case to any court
having jurisdiction wunder section 361 where it may be
convenient for the parties and witnesses to attend, and the
Central CGovernnent may direct that court to make an inquiry
into that charge. Under clause (a) the Central Governnent
may exercise the power if the Master, mate or Engi neer hol ds
a certificate under the Act, in any case. Thus under this
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section the Central Covernment nust have reason to believe
that there are grounds for charging any naster etc. wth
i nconpetency or m sconduct, otherwise than in the course of
a formal investigation into shipping casualty, in case of a
master of a foreign ship who holds a certificate under the

Act "in any case". It also envisages the transmtting the
statenent of the case to any court having a jurisdiction
under section 361. The question is what would be the

neaning of the words "in any case". Wuld it nean any case
of shipping casualty, or it would nmean any case irrespective
of shipping casualty. In other words, wunder the above
provisions if the appellant was the master of the ship and
the casualty was outside the territorial waters of India and
the ship involved was a foreign ship would the expression
"in any case" cover the instanct case? |f the preceding
sections of Part Xl | dealt with only Shipping casualty, wll
it be permssible to interpret the words "in any case"
irrespective of shipping casualty and anywhere outside the
territorial waters of India and whoever is the owner of the
Vessel 2 WLl not the ejusdem-generis rule apply? Again when
the Act itself is not applicable to a case, can these words
be given a neaning beyond the applicability of the Act?
Verba secundum nateriam subjectamintelligi neno est qui

nesci at . There is no one who does not know that words are
to be understood according to their subject matter. The
subj ect matter of
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Part XIl is investigations and inquiries ‘into shipping
casual ty. Wuld "in any case" then nean in ' any case of
shi ppi ng casualty? W have read the ot her rel evant
provi si ons of the Act. Nero aliquam partem recti
intelligere potest, antequamtotuminterum atque itrerum
parl egerit. No one can properly understand any part. of a
statute till he had read through the whol'e again and again

W find that Part VI of the Act deals with certificates of

officers, namely, Masters, mates -and Engineers,  Section

76(1) provides:
"Every foreign-going Indian ship, every hone-trade
I ndi an ship of two hundred tons gross or nore when
going to sea fromany port or placein India and
every ship carrying passengers between ports _or
places in India shall be provided wth officers
duly certificated under this Act according to the
foll owi ng scal e, namely:
(a) in every case, with a duly certificated master;
(b) if the ship is a foreign-going ship or a home-
trade passenger ship of one hundred and fifty tons
gross or nmore, with at |least one officer besides
the master holding a certificate not Iower /than
that of first mate in the case of a foreign-going
ship and of mate in the case of a honme-trade
passenger shi p;
(c) if the ship is a home-trade ship, not being a
passenger ship, of four hundred and fifty tons
gross or nore, with at |least one officer besides
the master holding a certificate not |ower than
that of mate
(d) if the ship is a foreign-going ship and carries
nore than one mate, then with the second mate duly
certificated."

Section 79 deals with exam nation for, and grant of,
certificate. Section 82 provides that a note of all orders
made for canceling, suspending, altering or ot herw se
affecting any certificate of conpetency, in pursuance of the
powers contained in this Act, shall be entered on the copy
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of the certificate kept wunder section 81. Section 87
enpowers the Central Governnent to make rules, inter alia,
to (f) prescribe the circunstances or cases iif which
certificates of competency may be cancel ed or suspended.

Section 363 of the Act does not refer to Part VI and
the rules for
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suspensi on or cancellation of certificates. This would be
consistent with the view that section 363 confines itself to
cases of misconduct or inconpetency associated with a
shi ppi ng casual ty.

Assuming that it covers a case of a foreign ship on
high seas, it would only be to make an inquiry into that
charge and not into the shipping casualty itself.

The question then arises, as has been subnmitted by M.
Krishnamurthy lyer, when the entire Act is not applicable to
there instant casualty would it be consistent wth the
extent ~of applicability of the Act to pick up three words,
nanely, "in any case" and apply it to the prejudice of the
appel | ant'. M Lahiri submits that the certificate of
conpet ency issued wunder the Act - by t he appropriate
authorities wunder part VI are valuable certificates and if
the hol der of such a certificate of conpetency issued under
the provisions of  Part VI is alleged to have conmtted
m sconduct or acts /of inconpetency there is no reason why an
inquiry into that /m sconduct or inconpetency cannot be
ordered by the Central Governnent to a court conpetent to
exercise jurisdiction under section 361 of the Act.

Section 363 does not envisage the court acting on a
statement transmtted by the Central Governnment to conduct a
formal investigation into the shipping casualty but only the
courts’ making an inquiry into the charge of inconpetency or
m sconduct . Section 364 provides giving of opportunity to
the person to nmake defence. Section 365 enpowers the ' court
to regulate its proceedings. Section 369 provides that the
court shall, in the case of all investigations or inquiries
under this Part, transmit to the Central Governnent a ful
report or its conclusions which'it has arrived at  together
with the evidence. Under sub-section (2) of that section
where the investigation or inquiry affects master  or an
officer of a ship other than an Indian ship who holds a
certificate under the |law of any country outside India, the
Central Government may tansmit a copy of the report together
with the evidence to the proper authority in that ~country.
Section 370 deals with power of court as ~to certificates
granted by Central CGovernnent. A certificate can be
cancel ed or suspended under clause (a) by a court holding
formal investigation and under clause (v) by a court hol ding
inquiry under this part into the conduct of the master, mate
or engineer if the court finds that he is inconpetent or has
been gquilty of any gross act of drunkenness, tyranny or
other msconduct or in a case of collision has failed to
render such assistance or gave such information ‘as is
required by section 348. Under sub-section (3), where the
court
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cancel s or suspends a certificate, the court shall forward
it to the Central CGovernnent together with the report which
it is required by this Part to transmt to it. Thus, this
section deals with power of the court while holding a forma
i nvestigation into a shipping casualty under clause (a) and
while holding an inquiry into the conduct of the naster,
mate or engineer i.e. otherwise than while holding a form
i nvestigation into shipping casualty. |If the expression "In
any case" is interpreted to cover a foreign ship by a
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foreign master but holding an Indian certificate having a
shi pping casualty outside the territorial water sections 363
and 370b) may be applicable. [If on the other hand the words
"in any case" is not allowed to be interpreted to include
such a master of such a ship and in such a casualty it my
not be cover ed.

The question then is whether the instant conplaint can
be construed as a statement of the Central Covernnent as
envi saged in section 363. One of the requisites of section
363 is that the Central Government nust have reason to
bel i eve that there are grounds for charging any master etc.
wi th incompetency or m sconduct; and such reason to believe
must have been arrived at otherwi se than in the course of a

formal investigation into the shipping casualty and it is
the Central Governnent who why transnit the statenent of a
case to a court having jurisdiction under section 361. We
have to exam ne whether the conplaint is ex facie under
section 363. It nowhere nentions that the Centra
Gover nment had such-reason to believe. |t nowhere nmentions
that it wasa transmnission of the statement of a case to the
court by the Central Governnent. It also nowhere nentions

that reason to believe had been found otherwi se than in the
course of a formal investigation into the shipping casualty.
On the other hand in para 2 it says that the conmplainant is
the Principal Oficer who is conpetent person appointed
under the Act to conplain about the  negligence of the
accused. There is no doubt that he i's not enpowered under
section 363. In para 6 the conplaint says that the court
under section 363 has got powers to nake an inquiry into the
charges of inconpetency or m sconduct of the accused and
par a 8 nentions: "The inquiry so as to -cancel the
certificate of the conpetency of the naster nanely the
accused whi ch has been granted by the Central Governnment may
be reconmended under this Act after holding the above said
inquiry and thus render justice."™ Therefore, prima facie the
conpl aint does not disclose the ingredients required under
section 363.

We enquired of the respondents as to whether there have
been earlier instances of such an.inquiry having ever been
made; and the
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answer is in the negative. W feel that had such
interpretation been given earlier the Act being an old one
of 1958, sone instances ought to have been avail able.

However, the instant appeal is froman order of the
Hi gh Court refusing to quash the conplaint and t he
pr oceedi ngs. Quashing of the conplaint could “have been
done, if taken on its face value it failed to disclose any
i ngredi ent of the offence.

The High Court found as fact that the appellant had two
certificates issued wunder section 78 of the Act “from the
Director CGener al of  Shi ppi ng, Cal cutta and Bonbay
respectively. The Hi gh Court correctly observed t hat
section 363 enables the Central Governnent to transmt a
case to the court which has jurisdiction under section 361
to nake an inquiry agai nst master, mate or engineer into the
charges for inconpetency or m sconduct otherwise than in the
course of formal investigation into shipping casualties but
the High Court failed to notice that the conpl ai nant hinsel f

had no power wunder section 363. Hi gh Court has not
considered the extent of applicability of the Act and
whether all ingredients required under section 363 were

satisfied in the inmpugned conpl aint.
We accordingly set aside the Judgnment of the High
Court, quash the conplaint and the proceedings before the
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14th Metropolitan Magistrate, Egnore, Madras-8, but nake it

clear the it shall still be open for the Central Governnent

to act wunder s. 363 of the Act according to lawif it so

deci des. Appeal allowed.

R S. S Appeal al | owed.
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