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ACT:

Raj ast han Administrative Service Rules, 1954-Rules 6,
28-B and 32-'Higher post’,‘highest post’- Identification of
-Super tinme scal e posts- Wether highest post.

HEADNOTE
The appellants are high ranking officers in. Rajasthan
Adm ni strative Service gover ned by the Raj ast han

Admi nistrative Service Rules, 1954. Consequent ‘upon the
amendnent caused to the said rules on July 17, 1987, they
felt that the anendnent had affected their further
promoti onal chances. They ‘therefore filed wit petitions
before the H gh court challenging the vires of the
anendnment dated 17.7.1987 contending that the creation of
Super tine scale did not have the automatic effect of
creating highest post/posts to be filled by nerit ~‘alone,
and that the posts to which Super Tinme Scale was attracted
remai ned ‘higher posts’ in contrast- to ‘highest posts’
available to the nmenmbers of the Rajasthan —Administrative
Service on the prescribed percentage of 50 per cent on nerit
and the remaining fifty per cent on seniority-cumnerit.
Their case was that section to the hi ghest posts nmade under
the anended rule solely on the basis of the merit was bad in
law. Before the H gh Court challenge to the vires of the
amendment was abandoned and the Hi gh Court considered the
qguestion (i) whether the Super tine scale is/are the highest
post/posts in the service and
(ii) if it is so, whether the post/posts is/are to be
filled on the basis of seniority-cumnerit in the
proportion of 50:50 or on nerit alone in accordance with
sub-rule (7) of /Rule 28-B of the Rules:

The High Court rejected the wit petitions opening that
the Super Time Scale post/posts was/were the hi ghest
post/posts in the service and those are required to be
filled on merit alone and not in the proportion of 50:50 on
the basis of merit and seniority-cumnerit. Hence these
appeal s by the appell ants.

Di sm ssing the appeals this Court

HELD: The terns ‘higher post’ and °‘highest post’
occurring in

580
Rul es 28-B and 32 by all means are relative ones expected to
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be created in singular or plural terns under rule 6
wher eunder the strength of posts in each grade was
determ nabl e by the government fromtinme to tinme. Sub-rule
(7) even before the anendnent of 17.7.1987 postulated a
hi ghest post/post capable of being filled on the basis of
merit alone. [590 G H

Super Tine Scale posts are the highest posts in the
service and selection for pronotion and appoi ntnment on that
basis in the service has to be nade on the basis of nerit
alone and not on the basis of seniority-cumnerit in the
proportion of 50:50.[591 @

J. K. Cotton Spinning & Weaving MIls Co. Ltd. v. State
of U P. and Os. [1961] 3. SCR 185; Lt. Col. Prithi Pa
Singh Bedi etc. v. Union of India and Ors. [1983] 1. SCR
393-referred to.

JUDGVENT:

Cl VI'L _APPELLATE JURI SDICTI ON: Givil Appeal Nos. 4032 &
4033 of 1989.

From the Judgnent and Order dated 30.4.1988 of the
Raj ast han H gh Court in D. B. Cvil W P. Nos. 694 & 696 of
1988.

Appel lant in person in C. A No. 4032 of 1989. Rajinder
Sachher, and Ravinder Bana for the Appellant in C. A  No.
4033 of 1989.

Aruneshwar Cupta for the Respondents in both the

appeal s.
The Judgnent of the Court was delivered by
PUNCHHI , J. The identification of the hi ghest

post/posts in the Rajasthan Adm nistrative Service, ' capable
of being filled by merit alone, under sub-rule (7) of 28-B
of the Rajasthan Adnministrative Service Rul es, 1954
(hereafter referred to as the ‘Rules’), is the search
undertaken in these two connected appeals by special |eave.

The respective appellants (herein are A eet Si ngh
Singhvi, who appeared in person, and Jagbir Singh who
appeared through | earned counsel. Both the appellants, at
the time they noved the Rajasthan High Court by rmeans of
their respective wit petitions, were high ranked officers
in the Rajasthan Admi nistrative Service but  found their
further chances to pronotion obstacled on account of the
amendnments caused in the said Rules with effect from July
17, 1987. Broadly stated, on such anendnents a ~Super Tinme
scal e was created which statedly was to renove stagnation in
servi ce. The contention of

581

the appellants before the Hi gh Court was, and is, that ' the
creation of Super Tine scale did not have the automatic
ef fect of creating highest post/posts to be filled by nerit
alone, and that the posts which Super Tine scale was
attractive remained ‘higher posts’ in contrast to °‘highest
post’ avail abl e to the nmenbers of the Raj ast han
Adm ni strative Service on the prescribed percentage of 50
percent on nerit and the remmining fifty percent on
seniority-cumnerit. The appellants challenged the vires of
the amendments dated 17-7-1987 for confining the selection
to the highest posts made thereafter solely on the basis of
nmerit. Before the H gh Court, however, the question of vires
of the amendnents was given up and thus the Hi gh Court
invited its attention to the followi ng two questions:

(i) whether the Super Tinme scale is/are the highest
post/posts in the service; and

(ii) if it is so, whether that post/posts is/are to be
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filled on the basis of seniority-cumnerit in the proportion
of 50:50 or on nerit alone in accordance with sub-rule (7)
of Rule 28-B of the Rules?

The High Court by a long and an el aborate judgnent,
dated 30.4.1988 traced the history of the Rules and the
amendments nmade to rules 28-B and 32 from tinme to time
expressed the opinion that Super Tinme scale post/posts
was/were the highest post/posts in the service and those
required to be filled on merit alone and not in the
proportion of 50:50 on the basis of nerit and seniority-cum
nmerit. It is to challenge that view that these matters are
here before us and we have had the opportunity of hearing
the party in person and learned counsel on both sides.

We begin by taking note that the word ‘ hi ghest’ has not
been given a definitive nmeaning in the Rules, and has to be
understood and enployed in the context in its ordinary
meani ng and di cti on. Rul e 6 prescribes the strength of the
service. It mandates that the strength of post in each grade
of the service shall be such as nmay be determ ned by the
government fromtime to tinme. The proviso thereto | eaves al
the possible flexibility with the governnent in the creation
of any post of any kind and nature and for its abolition
The latest notification in that regard, as was placed before
us, is Notification No. F1(2) Karm k/ Ka-1V/ 79 dated January
12, 1988 issued /'from the Departnent of Personnel and
Admi ni strative Reforns, CGovernnment of Rajasthan specifying
that as per Rule 6 of the Service Rules, the strength of
posts

582
in each grade of Rajasthan Adnministrative Service is
determined therein. The said notificationis found in a
conpil ati on prepared by the Rajasthan Adm ni strative Service
Associ ation, anmended wupto June, 19,1988. It denobnstrates
posts with their titles divided into seven categories. The
first category is of Super Tine Scale posts in the grade of
Rs. 3900- 125-4400-150-5300. The second category is of
sel ection scale post in the grade of 2978-75-3050-100-3650-
125- 4400- 150- 4700. Thereafter there are |esser ‘pay-scale
given in the third category of senior scale posts and'in the
fourth category, junior scale posts followed by special ex-
cadre posts, training reserve and | eave reserve posts. The
Super Time Scal e posts are 25 in nunber and those posts  are
named and nunbered as foll ows:

1. Director of Agriculture Marketing & Ex- 1
Oficio Dy. Secy. to Govt.

2 Director, Local Bodies 1
3 Conmi ssi oner, Devasthan Deptt. 1
4 Revenue Appellate Authority 10
5. Principal, AP.RT.S , TONK 1
6. Addl . Divisional Comm ssioners 6
7 Addl . Director, HCM Rl PA, Udai pur 1
8 Addl . Comm ssioner, Co,. CumR A A, Bikanerl
9. Addl . Commi ssi oner, TAD 1
10. Addl . Commi ssi oner, Desert Dav. 1
11. Addl . Conmi ssi oner, Transport 1

Now whet her these posts are the highest posts in the
Raj ast han Adninistrative Service or are just higher posts,
so as to identify the criteria applicable for promoting to
these posts their personnel
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‘Service’ has been defined in Rule 4-L to nean the
Raj ast han Admini strative Service. Sub-rule (7) of Rule 28-B
prescribes that

583
selection for pronotion to the highest post/posts in the
State Service shall always be made on the basis of nerit
alone. As said before, ‘highest posts’ has nowhere been
defined. Prior to the anmendnent of July 17, 1987, sub-rule
(7) read as follows:

"Selection for promotion to the highest post or highest
category of posts in the State Service shall always be made
on the basis of nmerit al one.™

According to the appellants, prior to July 17, 1987 the
hi ghest post was never identified and equally the highest
category of posts were nowhere visible. The posts now
falling in the Super Tinme Scale, tabulation of which stands
i ncorporated above, were always considered as hi gher posts
and in terns of sub-rule (6) of rule 28-B,Selection for
pronotion to all other higher posts/higher category of posts
in the State Service were required to be nade on the basis
of nerit and seniority-cumnerit in the proportion of 50:50.
The proviso, however, to sub-rule (6) provided that if the
Conmittee (appointed under Rule 28) was satisfied that
sui tabl e persons ~are -not available for selection by
promotion strictly on the basis of nerit .in a particular
year, selection by pronotion on the basi's of seniority-cum
nmerit may be nmade in the sane nanneras specified in these
Rules. The two appellants nmaintained that  before the
introduction of the Super Time scale vide anmendment dated
July 17, 1987 there were only three categories, nanely,
ordinary scal e posts (alternatively known as junior scale),
seni or scal e posts and sel ection scale posts in the  Service
and these continued as such despite the anmendnents. ' Before
the H gh Court the exercise to identify the Super Tine
sel ection posts would have been easy had the governnent
notification dated 12th January, 1988 been brought 'to its
notice. In any event after the issuance of the Governnent
notification dated 12th January, 1988, those very posts in
the Service have now been designated as junior scale, senior
scale, selection scale and super tinme scale posts ~and for
valid administrative reason have Super Tine Scal e posts been
treated as highest posts even though they may have hitherto
bel onged to the category of higher posts; the State Service
remai ni ng the sane.

Rule 15 prescribes eligibility for consideration for
promoti on on the basis of qualifying service for pronotion.
Rul e 28 prescribes the procedure for pronotion and
postul ates the Constitution of a Commtee. Rule 28-B, so far
as is relevant for our purpose, is called out below.

"28-B REVI SED CRI TERIA, ELIG BILITY AND

584
PROCEDURE FOR PROMOTI ON TO JUNI OR, SENI OR AND OTHER
POSTS ENCADRED | N THE SERVI CE-

(i) As soon as the appointing aut hority
det erm nes the nunber of vacancies (under rule 9 of
these Rules) and decides that a certain nunber of
posts are required to be filled in by pronmotion, it
shall, subject to provisions of sub-rule (9),
prepare a correct and complete list of senior-nopst
persons who are eligible and qualified under these
Rul es for pronotion on the basis of seniority-cum
merit or on the basis of merit to the class of
posts concer ned.

(2) For appointrment to the Service by
promotion, the eligible persons included in the
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[ist mentioned in rule 28 shall be considered.

(3) XXXXXXXXXXX

(4) Selection for pronotion in the reguler
line of promption fromthe post/posts not included
in Service to the | owest post or category of post
in the Service shall be made strictly on the basis
of nmerit and on the basis of seniority-cumnerit in
the proportion of 50:50.

PROVIDED that if the Conmittee is satisfied
t hat suitable persons are not available for
selection by pronotion strictly on the basis of
merit in a particular year, selection by pronotion
on the basis of seniority-cumnerit nay be made in
the manner as specified in these Rul es.

(5) Subject to the provisions of sub-rule
(7),selection for pronotion fromthe | owest post or
category ~of post in the State Service to the next
hi gher ~post ~ or category of post in the State
Service and for all” posts in the Subordinate
Services and in the Mnisterial Services shall be
made ~strictly on'the basis of seniority-cumnmerit
from anongst the persons who have passed the
qualifying exam nation, if any, prescribed under
these Rules, and have put in at |east five years
service, /unless a different period is prescribed
el sewhere in these Rules, on the first day of the
nonth of April of the year of sel ection on the post
or category of post from which sel ection is nmade:

585

PROVI DED that in the event of non-availability
of the persons with the requisite period of Service
of five years, the Cormittee nay consider the
persons having | ess than the prescribed period of
Service, if they fulfill the ~qualifications and
ot her conditions for pronotion prescribed el sewhere
in these Rules, and are found otherw se suitable
for pronotion on the basi's of seniority-cumnerit.

(6) Selection for pronotion to all / other
hi gher posts or higher categories of posts in the
States Service shall be made on the basis of nmerit
and on the basis of seniority-cumnerit in the
proportion of 50:50.

PROVIDED that if the Conmttee is satisfied
t hat suitable persons are not available for
sel ection by pronotion strictly on the basis of
nmerit in a particular year, selection by pronotion
on the basis of seniority-cumnerit nmay be made in
the same manner as specified in these Rul es.

EXPLANATION: If in a Service, in any category
of post, number of posts available for pronotion is
an odd nunber then for purpose of determining the
vacancies for selection by pronotion on the | basis
of seniority-cumnerit and merit in the proportion
of 50:50, the followwng cyclic order shall  be
fol | owed:

The first vacancy by seniority-cumnerit; The
subsequent vacancy by nerit; The cycle to be

repeat ed
(7) Selection for promotion to the highest
post/posts in the State Service shall always be

made on the basis of merit al one:
PROVI DED t hat -

(a) in a Service or Goups or Secti ons
t hereunder, where there are only two scales e.g.
junior scale or senior scale and there is only one
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pronotion then pronotion shall be nmade on the basis
of seniority-cumnerit alone;

(b) in a Service or Goups or Section
t hereunder, where there are three scales e.g.
junior scale, and selection scale and there are two
promotions then pronmotion shall be as under

586

(i) first pronotion on the basis of seniority-
cummerit.

(ii) second promotion on the basi s of
seniority-cumnerit and nerit in the proportion of
50: 50;

(c) in Services or Goups or Secti ons
t her eunder, where there are nore than two
promotions then first pronotion shall be nmade on
t he basi s or ~seniority-cumnerit al one and
pronotions to subsequent hi gher posts shall be nade
on the basis of seniority-cumnerit and nerit in
the proportion of 50:50 except to the highest post.

PROVIDED further that if the Committee is
satisfied that suitable persons are not avail able
for selection by pronotion to highest post/posts,
strictly on the basis of nerit in a particular
year, selection by promotion to highest post/posts
on the basis of seniority-cumnerit nay be made in
the same manner as specified in these rul es.

(8) | ' The persons having been selected and

appointed by pronmotion to a post or . category of
post on the basis of nmerit, shall be eligible for
promotion to the next higher post or category of
post, which is to befilled in by merit, only when
they have put in after regul ar selection, at |east
five years' service, unless a higher period of
Service is prescribed el sewherein these Rules, on
the first day of the nonth of April of the year of
selection on the post or category of post from
whi ch selection is to be nade:
PROVIDED that the condition of five years’' service
shal | not be applicable to a person, if any
person junior to himis eligible for —consideration
for pronotion on the basis of nerit.

PROVIDED further that in the event of non-
availability of persons equal to the nunber of
vacancies to be filled in, eligible for pronotion
in the category of post next lower from which
promotion is made, the Conmittee nmay consider the
persons having less than five years’ service, if
they are found otherw se suitable for pronotion on
the basis of nerit al one.

587

EXPLANATION: | f any doubt arises about the
categoriesation of the post as the |owest, next
hi gher or highest post in the Service, the matter
shal | be referred to the Government in the
Depart nent of Personnel and Admi nistrative Reforns
whose deci sion thereon shall be final

(9) The zone of consideration of persons
eligible for pronotion shall be as under
i) no. of vacancies no. of eligible

persons to be
consi dered

a) for one vacancy Five eligible
per sons
b) for two vacancies Ei ght eligible

persons
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c) for three vacancies Ten eligible
per sons
d) for four or nore vacancies Three tines the
nunber of vacanci es.

ii) Where, the nunber of eligible persons for
promotion to higher post is less than the nunber
speci fied above, all the persons so eligible shal
be consi dered.
iii) Were, adequate nunmber of candi dates bel onging
to the Schedul ed Castes or the Schedul ed Tribes, as
the cases may be, are not available within the zone
of consideration specified above, the zone of
consideration nay be extended to five tines the
nunber of vacancies and the candi dates bel onging to
the Schedul ed Castes or the Scheduled Tribes, as
the case may be, (and not any other) coming wthin
the extended zone of consideration shall also be
consi dered agai nst the vacancies reserved for them
i'v) For the highest post in a State Service
a) if pronotion is fromone category of post,
eligible persons upto five in nunber shall be
consi dered for pronotion;
b) if promotion is fromdifferent categories of the
post in the sane pay scale, eligible persons upto
two in nunber fromeach category of posts in the
sanme pay scal e shall be considered for pronotion;

588
c) if pronotionis fromdifferent categories of
posts carrying different- pay scales, eligible
persons in the higher paying scale shall be

considered for promotion first and if no  suitable
person is available for pronotion on the basis of
merit in the higher pay scale then only the
eligible persons of other categories of posts in
| ower pay scal es shall be considered for pronotion
and so on and so forth. The zone of consideration
for eligibility in this/case shall be limted to
five senior-nost eligible persons in all

10, XXXXXXXX

11. a) XXXXXX

b)  XXXXXX
C)  XXXXXX
12, XXXXXX
13, XXXXXX
14, XXXXXX
15.  XXXXXX
16.  XXXXXX

Rul e 32 after the amendnent reads as follows:

"32. APPO NTMENT TO SENIOR POST-(1) [In
accordance w th vacancies determ ned according to
the provisions laid down in rule 9] appointnment to
[senior scale, selection scale and super-time
scale] post shall be nmade by Governnment  from
amongst the menbers of the Service in accordance
with the selection having been made on the basis of
nerit and seniority-cum nerit on t he
reconmendati ons of a Conmittee which shall consi st
of follow ng:

1. Chairman, Rajasthan Public Service Conmi ssi on
... Chai rman
2. Chairman, Board of Revenue ... Menber
3. Secretary to Governnent in
Super-tinme scale of the
589
I ndi an Administrative
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Service, as nmay be noni nated

by the State Governnent . ... Menber
4. Special Secretary to Govt.
in the Department of Personnel ... Menber
Secretary

PROVIDED that in case any Menber or Menber
Secretary, as the case may be constituting the
Conmittee has not been appointed to the post
concerned the officer holding charge of the post
for the tine being shall be the Menmber or Menber-
Secretary, as the case may be of the Committee.

(2) Except as provided in this rule, the
procedure and the principles for selection by nerit
shall, in so far it may apply, be the sane as
provided in rul'e 28-B. For selection by seniority-
cummerit, the Commttee shall consider the cases
of all the persons ~eligible for pronotion by
examning their Confidential Rolls and Persona
Files and  interviewing such of themas they my
deem necessary, and shall select a nunber of
candi-dat es equal to the nunber of vacancies likely
to be filled by pronotion by seniority-cumnerit.

PROVI DED (1) that appointment to the senior or
sel ection grade post [or super-time scale] post nmay
be made’ by Government by appointing thereto
temporarily a person eligible for  appointnment by
the pronption to the Service under the provisions
of these Rules.

(2) No appointnent nade under [proviso (1)]

above shall  be continued beyond a period of one
year wthout referring it to the Commssion for
their concurrence and shal | be term nated

i mediately on their refusal to concur”.

Argument was sought to be built that in Rule 32, | Super
Time scale was introduced wth effect from 17-7-1987
wher eunder the CGovernment - was required to nmake an
appoi ntnent on the basis of nerit ‘and seniority-cumnerit on
50: 50 basis in accordance with subrule 6 of rule 28-B in the
absence of identification of posts. The argunment 1ooses its
thrust in entirety when viewed on the basis of sub-rule (2)
whereunder the procedure and principles for selection by
nmerit

590
shall, in so far it may apply, is the same as provided in
rule 28-B. which enbodies sub-rule (7) as well. W have in
the context to apply the Rule of harnoni ous construction. In
The J. K Cotton Spinning & Waving MIls Co. Ltd. v. The
State of Uttar Pradesh & OQthers; [1961] 3 SCR 185 this Court
appl i ed the rule of harnonious construction even to
subordinate |l egislation and |aid down as follows:

"I'n applying the rule however we have to"-remenber
that to harnonise is not to destroy. In the
interpretation of statutes the courts al ways
presune that the legislature inserted every part
thereof for a purpose and the | egislative intention
is that every part of the statute should have
effect. These presunption will have to be made in
the case of rule naking authority also."

Then again in Lt. Col. Prithi Pal Singh Bedi etc. V.
Union of India & Ohers, [1983] 1 SCR 393 at pages 404-05 it
was observed as foll ows:

"The dom nant purpose in construing a statute is to
ascertain the intention of the Parliament. One of
the well recogni sed canons of construction is that
the legislature speaks its mnd by use of correct
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expression and unless there is any anbiguity in the
| anguage of the provision the Court should adopt
literal construction if it does not lead to an
absurdity. The first questionto the posed is
whet her there is any anmbiguity in the | anguage used
in rule 40. If there is none, it would mean the
| anguage used, speaks the mind of Parlianment and
there is no need to |ook sonewhere el se discover
t he intention or meani ng. | t he litera
construction |leads to an absurdity, external aids
to construction can be resorted to. To ascertain
the literal neaning it is equally necessary first
to ascertain the juxtaposition in which the rule is
pl aced, the purpose for which it is enacted and
the object which it is required to subserve and the
authority by which the rule is framed. Thi s
necessi tates exam nation of the broad features of
the Act:"

(0] the application of ~above principles, it is
noti ceabl'e “that the terns ‘ higher post’ and ‘highest post’
occuring in Rules 28-B and 32 by all ‘means are relative ones
expected to be created in singular or plural terns under
Rul e 6 whereunder the strength of posts in each grade was
determ nable by the government fromtime to time. Sub-rule
(7) even before the amendnment of 17-7-1987 postulated a
hi ghest post/posts capable of being filled on the basis of
nmerit al one. The fact
that they

591
remai ned un-identified gives nobasis to the plea that the
State was incapacitated to identify at alater stage the
hi ghest posts in the State Service required to be filled on
the basis of nerit alone. It seems to us, on ‘a close
anal ysis,and on the |anguage enpl oyed in Rules 28-B and 32
that the highest post/posts conceptually were part of the
Rul es but their effectuation and identification has surfaced
only by neans of the anmendnents of July 17, 1987 ‘and the
notification of January 12, 1988.

Anot her significant factor which | eans towards such an
interpretation is the stance of the State which mlitates
against the views canvassed on behalf of the appellants.
There is an inbuilt safety kept in the explanation added to
sub-rule (8) of Rule 28-B which prescribes that if any doubt
ari ses, anongst others, about the categorisation of the
posts as the highest posts in the Service, the natter ~shal
be referred to the government in the Departrment of Personne
and Admi ni strative Refornms, whose decision there on shall be
final. The appellants could easily have raked up and. got
referred the matter to the governnent to have a decision
thereon. The view of the governnent in maintaining that the
Super Tinme scal e posts are highest posts is not only a bare
and literal interpretation given by it to the Rules but al so
is reflective of its policy in this regard and no deci sion
needs to be given by the Court in normal circunstances to
anmend or alter such policy. In such a realm even
cont enpor aneous exposition of a simlar rule in an other set
of rules cannot play their part to influence either the
Court or the CGovernment to give the sane interpretation or
exposition to the rules requiring interpretation herein.
Besi des the government being the author of the rule, has
kept to itself, as a matter of prudence; the right to renove
any anbiguity about the identification of any post including
the hi ghest post/posts. The stance of the governnent in this
regard should have clinched the matter but since the sane
had been put forth as a defence in the H gh Court, its view
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nonet hel ess are entitled to great weight and the burden of
the appellants to Iift that weight, an uphill task by al
nmeans, has remai ned unful filled.

To sumup, our interpretation of the rules is in accord
with the interpretation of the rules as put by the High
Court holding that the Super Time scale posts are the
hi ghest posts in the Service and selection for pronotion and
appoi ntnent on that basis in the Service has to be nmade on
the basis of nerit alone and not on the basis of seniority-
cumnerit and nmerit in the proportion of 50:50. In the facts
and circunstances of the case, however, we pass no order as
to costs, while dismssing the appeals.

Y. L. Appeal s di sm ssed
592




