http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 11

PETI TI ONER
RATTAN CHAND HI RA CHAND

Vs.

RESPONDENT:
ASKAR NAWAZ JUNG (DEAD) BY L.RS. AND ORS

DATE OF JUDGVENT12/02/1991

BENCH

SAWANT, P.B

BENCH.

SAWANT, P.B.

FATH MA BEEVI, M (J)

Cl TATI ON

1991 SCR (1) 327 1991 sCC (3) 67

JT 1991 (1) 433 1991 SCALE (1)200
ACT:

I ndian Contract -~ Act-Sections 23, 65, 69, 70 and

73(2)-Contract whereby one party is to assist another in
recovering property and sharing proceeds by usi ng

i nfl uence-Whet her opposed to 'public policy’.

HEADNOTE:
Nawab Sal ar Jung [ expired on Mar ch 2

1949 | eavi ng behind himno issue but a vast  estate.
Several persons cane forward to be his heirs. One of the
cl ai mant s, Sajjid Yar Jung, did not have t he
wher ewi t hal to establish “his  claimto a share in
the estate. He approached the plaintiff for
fi nanci al hel p. An agr eenent was execut ed’ between

them according to which Sajjid Yar Jung agr eed to
return all amunts to be advanced by the plaintiff and in
addi tion to give him one anna share in t he anmount
t hat woul d be received by Saj jid Yar Jung from
the estate. Sajjid Yar Jung borrowed a total sum of
Rs- 75, 000 under the agreenent.

The dispute was ultimately settled in the Cvi
Court by conprom se between the various cl aimant s.
According to the plaintiff, the amount due to
Sajjid Yar Jung was about Rs.60 Lakhs and hence
the plaintiff clainmed Rs.3 lakh as one anna | share in
addition to the sum advanced, i.e. Rs.75,000. The
plaintiff filed the present suit for the recovery of
the total anount. The City Cvil Court inter alia found
t hat the agreenment was opposed to public policy ‘as the
object of the agreenent was that the plaintiff shoul d
wield his influence with Central and State Mnisters to
have the Nawab recognised as the heir to the estate in
return for his being given one anna share in the amunt to
be recei ved by the Nawab. The Court, therefore, held that
the agreement in question was not enforceable, and even
the anounts actual ly advanced could not be recovered
by the plaintiff.

In the appeal, the Division Bench of t he Hi gh
Court held that the agreenent was one whol e agreenent and
hence the plaintiff was not entitled to recover even the
amount of Rs.75,000 which was actually advanced. The
Division Bench also held that the agreement was public
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policy.
328

This Court granted special |eave only in respect of the
sai d anpbunt of Rs. 75, 000.

Before this Court it was contended on behalf of the
plaintiff that (i) the anmunt of Rs.75,000 could be
separated from the other agreenent or could be treated
differently; (ii) if the chanpertous nature of the agreenent

was ignored which it was legitimte to do so in this
country, there was no other ground of public policy on
which the agr eenent coul d be struck down; (iii)
assumng that the agreement was a champertous one, it
was neither immral nor against public pol i cy, and
even de hor s the agreenent, t he appel | ant was

entitled to the said advance of Rs.75,000 under section
70 of the I ndi an” Cont ract Act. It was further wurged
that both the Gty GCvil Court as well as the H gh
Court  had created a new head of public policy to
declare the -agreement as void, although according to the
rel evant statutory provisions as well as the decisions
of the court, the agreenment was not void.

Di smissing the appeal, this Court,

HELD:. Per Sawant, J.

(1) It is apparent on the face of the record t hat
the advance and the share in the estate were parts of
t he sane contract- one as a consi deration for the
other. The two stand together and none can stand wi thout the
ot her. [333F]

(2) A contract which has a tendency to i njure
public interests or public welfare is oneagainst public
policy. [337D

(3) What constitutes an injury to public
i nterests or wel fare woul d depend upon the tines and
clines. The social mnmilieu in-~which the contract is
sought to be enforced would decide the factum t he
nature and the degree of the injury. It is contrary to
the concept of pubic policy to contend that it is
i mut abl e, since it nust vary wth the varying 5 needs

of the society. Wat those needs are woul d depend
upon the consensus val ue-judgnents. of t he enli ght ened
section of the society. These values may somet i nes

get incorporated in the | egi sl ati on, but sonetinmes
they may not. [ 337E]

(4) The | egislature often fails to keep pace
with the changing needs and values nor is it realistic to
expect that it will have provided for all contingencies and
eventualities. [337E-F]

329

(5) It is not only necessary but obligatory on the
courts to step into fill the lacluna. Wen courts  perform

this function undoubtedly they legislate judicially. But
that is a kind of legislation which stands inplicitly
del egat ed to them to further the obj ect of t he
legislation and to pronote the goals of the society. [337F]

(6) So long as the courts keep thenselves tethered to
the ethos of the society and do not travel off its course,
so long as they attenpt to furnish the felt necessities
of the time and do not refurbish them their role in
this respect has to be wel comed. [337(Q

Ghur el al Par akh V. Mahadeodas Miiya & Os.,
[ 1959] Suppl . 2 S.C.R 406; Richardson V. Mel |'ish,
[1824] 2 Bing. 229; In re Mrans, [1891] 1 Q B. 594,
referred to.

(7) Al courts are at one tinme or the other felt the
need to bri dge the gap between what is and what is
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intended to be. The courts cannot in such circunstances
shirk fromtheir duty and refuse to fill the gap. In

per form ng this duty they do not f oi st upon t he
society their value judgments. They respect and accept
t he prevailling values, and do what 1is expected of
them [338D

(8) The courts will fail in their duty if t hey do
not rise to the occasion but approve hel plessly of an
interpretation of a statute or a docunent or an action
of an individual which is certain to subvert t he
soci etal goals and endanger the public good. [338E]

(9) The <contract in the present case had been

ent er ed into with the obvious purpose of i nfl uenci ng
t he authorities to procure a verdict in favour of the
| ate Nawab and was obviously a “carrier" contract.

To enforce such a contract although its tendencies to
injure public weal are manifest is not only to abdicate
one’s public duty but to assist in the pronotion of a
perni ci ous practice of procuring deci si ons by
i nfluenciing authorities when they should abide by t he
I aw. To _strike down such contracts is not to invent a
new head of public policy but to give effect toits true
i mplications. [338F-G

In the matter of M. "G, a Senior  Advocate of the
Supreme Court, [1955] 1 S.C. R 490, referred to.

(10) A denocratic society is founded  on t he rul e

of law and any practice which seeks ‘to subvert or
circumvent the law.at its very root. VWhen t he Court
di scount enances such practice, it only safeguards

330

the foundation of the society. Even assum ng that the
Court finds a new head of public policy to strike down
such practice, its activismis not only warranted but
desired. [338G H

Per Fat hi ma Beevi, J.

(1) There is no doubt that the contract relating to
the paynment of the anpunt is not severable from the
agr eenment to pronote the cause of Sajjid Yar Jung by
wi el ding the influence the plaintiff had. [339Q3

(2) Every agr eenent of which the object or
consi derati on is unlawful is void. The consideration _or
obj ect of an agreement is unlawful ——when the court
regards it as opposed to public policy. [339G

(3) Public Policy is a principle of judicia
interpretation founded on the current - needs of t he
comuni ty. The law relating to public policy cannot
remai n i mut abl e. It nmust change with passage
of time. [339H 340A]

(4) A bargain whereby one party is to assist anot her
in recovering property and is to share in the proceeds of
t he action and such assistance is by wusing the
i nfl uence with the admnistration irrespective of the
fact that the persons intended to be influenced are not
anmenabl e to such influence is against protection and
pronotion of public welfare. It is opposed to public
policy. [340B]

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Givil Appeal No. 740 of
1978.

From the Judgnent and Decree dated 18.3.1975 of
t he Andhra Pradesh Hi gh Court in CC.C. A No. 106 of 1969.

G A Shah, V.J. Francis and NM Popli for t he
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Appel | ant .
S.B. Bhasme, P.K Pillai and Dilip Pillai for the

Respondent s.
The Judgnent of the Court was delivered by
SAWANT, J. Although the |eave grant ed by this

Court i s l[limted to the guestion whet her the
plaintiff is entitled to an anount of Rs. 75,000
which according to him he had actually advanced and
the respondents had received for t he pur pose of
prosecuting their litigation, and, therefore, the issue
to be answered lies wthin a narrow

331

conpass, it is necessary to state the relevant facts briefly
to wunderstand correctly the significance of the question to
be answer ed.

2. Nawab Salar~ Jung LI, a celebrity of t he
erstwhile State of Hyderabad expired on March 2, 1949
| eavi ng behind® him no issue but a vast estate. As

was expected, several persons <cane forward claimng to
be his ‘heirs, ~and anbng them were Sajjid Yar Jung
and Turab Yar Jung who clainmed to be his first cousins.
The Nizam by a notification of My 9, 1949, appoi nt ed
a Conmittee to adnminister the estate of the late
Nawab Sal ar Jung. On the nmerger of the Hyder abad
St ate, the Central ~Governnment by the Nawab Sal ar
Jung Bahadur (Admi nistration of Assets) Act 1950,
continued the Comrmittee and also provided that no suit
or other legal proceeding for the ~enforcenent of any
right or renedy in respect of ~any asset,  shall be
instituted in any court by any person other than the
Conmittee except wi th the previous consent. of the
Central Governnent.

3. In t he nmeanwhi l e, on My 31, 1949, t he
Ni zam  had al ready appointed a ~Conmi ssion to enquire
into the question of succession to the estate, and one
of the guesti ons referred to the Conmi ssi on was
whet her the Jagir of the late Nawab Sal ar Jung

escheat ed to t he Governnment. and anot her was t he
ascert ai nment of hi s heirs. The Commi'ssi on was
unable to proceed with the inquiry as sone of the

claimants filed a wit petition in the H gh Court of
Andhr a Pradesh challenging the jurisdiction of the
Conmi ssi on to enquire into the question of succession

The Hi gh Court, by its decision of Sept enber 23,
1952 held that the Conmi ssion was not t he proper
forum for determining the question of ‘'succession and
directed t hat t he management of the estate shoul d

remain with the Conmittee until the guestion. was
settled by a Cvil Court. The question was ultimately
settled by conprom se between the vari ous cl ai mant s
i ncl udi ng t he Gover nnment . The conpr omi-se was

incorporated in a decree dated Mar ch 5, 1959 passed
in a suit being Suit No. OS. 13/58 which was filed by
some of the claimants. The present proceedi ngs are an
of fshoot of the said suit.

4. Sajjid Yar Jung who clainmed to be one of t he
first cousins of the late Nawab Salar Jung did not have
the wherewithal to establish his claimto a share in the
estate. He appr oached t he plaintiff who was a
busi nessman of Bonbay for financial help to enabl e
him to establish his claim According to the plaintiff, he
agreed to do so and Sajjid Yar Jung agreed to return al
anmounts to be advanced to him from time to time and
also to give the plaintiff one anna  share in the
amount t hat
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woul d be received by himfromthe estate. The agreenent was
executed in witing on June 27, 1952 which is the subject
matter of the present proceedings. Pursuant to this
agreement Sajjid Yar Jung and his agents drew | arge anounts
from the plaintiff fromtinme to tinme, totalling to about
Rs. 75,000. Sajjid Yar Jung expired before the plaintiff
received his share of the anpbunt as per the agreenment but
after Sajjid Yar Jung successfully established his claim to
the share in the estate. According to the plaintiff, the
ampunt due to Saijid Yar Jung fromthe estate was about
Rs. 60 |akhs and hence he clained Rs.3 lakhs as his share
(calculated at one anna in a rupee) in addition to the
return of the suns advanced by hi mwhich as stated above was
Rs. 75,000. The plaintiff, therefore, filed the present suit
against the heirs of Sajjid Yar Jung for accounts and for
adm nistration of ~ his estate and for distribution of the
amount ~anong the plaintiff and the defendants. He also
joined the receiver of the estate of Nawab Salar Jung
Bahadur as one of the defendants to the suit.

5. The heirs of the late Nawab Sajjid Yar Jung
(hereinafter referred to as "Nawab") contested the suit and
denied that the plaintiff had advanced any anmounts to the
Nawab. They also raised other contentions including the
contentions that the suit was barred by linitation and that
the agreenment of June 27, 1952 was unenforceable in law as
it was in the nature of a chanperty deal which was opposed
to public policy and forbidden by law.

6. The City Cvil Court where the suit was filed found
that the agreenment was genuine, that it was admssible in
evi dence, that the anpbunts were advanced by the plaintiff to
the Nawab and that the suit was not barred by limtation
However, the Court found that the agreenent was opposed to
public policy as the object of the agreenent was that the
plaintiff should wield his influence with Central and State
M nisters to have the Nawab recognised as the heir 'to the
estate in return for his being given one anna share in the
amount to be received by the Nawab. The Court, therefore,
held that the agreement in question was not enforceable.
The Court al so held that even the anpunts actually ~advanced
by the plaintiff and received by the Nawab could not be
recovered by the plaintiff. Accor di ngly, the Court
dismssed the suit with costs. The plaintiff preferred an
appeal to the High Court.

7. The Division Bench of the High Court held that the
appeal had abated against all the respondents on account of
the failure of the plaintiff-appellant to bring on record
the heirs of one of the respondents, viz., Askar Nawab  Jung
who had di ed pending the appeal. On

333
merits, the Bench also held that the agreement was- agai nst
the public policy. The Court further hel d t hat the
agr eenent was one whol e agreenment and hence the
plaintiff was not entitled to recover even the anmount
of Rs.75,000 which was actually advanced by him  to
the Nawab for prosecuting the Ilitigation. It is this
deci sion which is challenged before us.

8. As stated earlier, |eave has been granted only in

respect of the said anount of Rs. 75, 000 and,
t her ef or e, we are concer ned in the present appea
only with the question as to whether the concl usi on
arrived at by the High Court, i.e., that t he agr eenment

is opposed to public policy and the actual advance of
Rs. 75, 000 was a part of the whole agreement and was,
therefore, also tainted by the vice of being contrary
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to public policy is correct.

9. That the ampunt of Rs.75,000 was advanced by the
plaintiff to the Nawab for prosecuting his claim as a
sharer in the estate, is not disputed. In fact, the
Nawab had to approach the plaintiff and had to enter
into the agreenent in question for the express purpose of
successfully prosecuting his claim The plaintiff cannot
al so contend that he had agreed to and did advance
t he said amunt of Rs.75,000 only because he want ed

and expect ed t he Nawab to be successf ul in t he
prosecution of his claim The advance was not a friendly
| oan or wi t hout consideration. The agreenent itself

stipulated that on the successful establishment of the
claim the Nawab woul d - not only return t he sai d
advance but would also pay to the plaintiff consi derati on
for the said advance. That consideration was agreed to be
at the rate of one anna in a rupee. It is, therefore,
apparent on the face of the record that the advance and the
share in 'the estate, were a part —of the sane contract -
one as ‘a consideration for the other. The two st and
toget her —and none can stand without the other. Hence, | am
not i mpressed by the contention advanced by Shr
Shah for the appellant ~that the anmount of Rs.75,000
whi ch was advanced by -the appellant " can be separ at ed
fromthe other agreenent or could be treated differently. |
am in agreenment with the High Court that the agreenent
has to be treated as a whole and the two parts, viz.,
the advance and the consideration for the sanme cannot be
separ ated from each other.

10. The next question is whether the advance in
guestion was opposed to public policy. On this question
Shri Shah took wus through the Iaw on the  subject, and

contended that both the Gty Civil Court  as well as the
Hi gh Court have created a new head of public policy
to declare the agreenment as void, although according to the
rel evant
334

statutory Provisions as well as the decisions of the Court,
the agreenment is not void. In the first instance, he
referred us to the provisions of Sections 23, 65, 69, 70 and
Part (ii) of Section 73 of the Indian Contract Act. Section
23 states that the consideration or object of an agreenent
is lawful, unless it is forbidden by law, or is of such a
nature that, if permtted, would defeat the provisions  of
any law, or is fraudulent; or involves or inplies injury to
the person or property of another; or the Court regards it

as imoral, or opposed to public policy. In each of these
cases the consideration or object of an agreenment is said to
be unlawful. Every agreement of which the  object or

consideration is unlawful is void. He then pointed out to
us that the specific rule of English | aw agai nst naintenance
and chanperty have not been adopted in India ‘and a
chanpertous agreement is not per se void in this country.
He contended that before a chanpertous agreenent is held to
be wvoid, it nust be shown that it is against public policy
or against justice, equity and good conscience. He
contended in this connection that the Nawab admittedly did
not have sufficient finance to prosecute his claim though

he had a wvalid claim as showmn by the result of the
l[itigation in that behalf. The plaintiff, therefore, did
not do anything wong in advancing the anount in question to
himto enable himto establish his claimsuccessfully since
the Nawab coul d not have repaid the anmount unless he got a
share in the estate. It was a legitimte exercise to reduce
the agreement to witing and to stipulate therein that the
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amount should be repaid along with a share in the estate
when the Nawab’s claimwas established. The share in the
estate being only one anna in a rupee could not also be said
to be on the high side and conscionable. The Hi gh Court has
given a finding in that behalf in favour of the appellant.
The Hi gh Court has, however, held against the appellant only
on the ground that the agreenent was agai nst public policy.
He strenuously urged that if the chanpertous nature of the
agreenment is ignored which it is legitimate to do so in this
country, there is no other ground of public policy on which
the agreement can be struck down.

11. In this connection, he referred us to the decision
of this Court in the matter of M. "G, a Senior Advocate of
the Suprenme Court, [1955] 1 SCR 490 where it is reiterated
that a chanpertous contract would be | egally unobjectionable
if no lawer was involved and that the rigid English rules
of Chanperty and Mai ntenance do not apply in India. In that
case, he pointed out to us that the agreement was held
unenf or ceabl e because it was agreenent between a | awer and
his client~ and it amounted to professional m sconduct.
However, this Court has also observed there that if such an
agreenment had been

335
bet ween a third ‘party "it would have been | egal |y
enforceable and good. 1t may even be that it is good in | aw
and enforceable as /it stands though we do not so deci de

because t he guestion does not arise; but that was
argued and for the sake of argunent even that can be
conceded. It follows that thereis nothing norally wr ong,

not hi ng to shock the conscience, nothing ~against public
policy and public norals in such a transaction per se,

that is to say, when a | egal practitioner is not
concerned. But that is not the question we have to
consi der. However nmuch these agreenents may be open

to other nen what we have to decide is whether they
are perm ssible under the rigid rules of conduct enjoyed
by the nmenbers of a very close pr of essi onal preserve
so that their integrity, dignity and honour may be placed
above the breath of scandal".

12. Hs second leg of the argument rested on the
other provisions of the Indian Contract Act to whi ch
I have made ref erence above. He contended t hat even
assum ng t hat it was an agr eenment to recei ve
consideration a share in the claim that was to be
est abl i shed by the Nawab, it was not agai nst public
policy. He contended that the amobunt in question was
admttedly advanced and an advantage of it was taken

by the Nawab to establ i sh hi s claim He had,
t her ef ore, to return the sane to the appellant. In /'this
connecti on, he referred to us to the other provisions
of the Indian Contract Act to which | have nmde a

reference earlier. Section 65 states t hat when an
agreement is discovered to be void or when a contract
becomes void, any person who has received any advantage
under such agreenent or contract, is bound to restore
it, or to make conpensation for it, to the person from
whom he received it. Section 69 states that a person who
is interested in the paynment of nobneys which another is
bound by law to pay, and who therefore pays it, is
entitled to be reinbursed by the other. Section 70
decl ares that where a person lawfully does anyt hi ng
for another person, or delivers anything to hi m not
i nt endi ng to do so gratuitously, and such other per son
enj oys t he benefit therefore, the latter is bound to
make conpensation to the former in respect of, or to
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restore, the thing so done or delivered. Part (ii) of
Section 73 states that when an obligation resenbling
t hose created by contract has been incurred and has
not been di scharged, any person i njured by t he
failure to discharge it, is entitled to recei ve t he
same conpensation fromthe party in default as if such
person had contracted to discharge it and had broken his
contract.

Shri Shah also referred us to the provisions of Section 84
of the Indian Trusts Act, 1882 which reads as foll ows:

336
"84. \here the owner of property transfers it to
another for an illegal purpose and such purpose is

not carried into execution, or the transferor is
not as guilty as the transferee, or the effect of
permitting the transferee to retain the property
m ght be-to defeat the provisions of any law, the
transferee nust hold the property for the benefit
of the transferor.

Relying on these statutory provisions as well as the
judicial decisions, he contended firstly that assum ng that
the agreement was a chanpertous one, it was neither imoral
nor against public policy, and secondly even de hors the
agreenent, the appellant is entitled to the said advance of
Rs. 75, 000 under Section 70 of the Indian Contract Act.

13. The High Court referred to the evidence on record
in appeal which had an intinmate bearing on the nature and
the purpose of the agreement in question and cane to the
following conclusions. The Court held that the plaintiff-
appel l ant was approached by the Nawab because being a
busi nessman of em nence, he was highly influencial. He had
an access to the ministers and other worthies . in the
CGovernment. He was in a position to secure to the Nawab his
claim by wielding his influence. The Nawab knew about it
and the plaintiff was also confident about it. [t’ was
imuaterial that those whom he had approached were  men of
hi gh repute and great integrity of character. The fact that
because of his accessibility he could get things done
through themor could nmake use of his other standing with
themto deliver goods to the Nawab, was enough to taint the
entire agreenent with the vice of introducing corruption .in
public Ilife. The High Court also found that the advance
which was nmade was in the nature of an investment to share
the booty. There was no reason for the plaintiff who was a
total stranger to the Nawab to undertake the financing in
guestion which was in those days on a considerably high-
scal e. No person who was not confident of delivering the
goods would have enbarked on financing on such a libera
scale. The plaintiff admttedly was a busi nessman who / knew
the val ue of each pie he was spending. He was doing it as a
fruitful investment with sure returns. That is evident from
the ternms of the contract thenselves since both the ‘advance
and the consideration for which the advances were made  form
part of one integral contract. On these facts which are  on
record, the H gh Court cane to the conclusion that the
parties had entered into the agreenent in question with the
avowed purpose that the plaintiff would use his then
prevailing influence with the worthies in the

337
CGover nient to secure the gains for the Nawab. The
Court On this evidence cane to the conclusion t hat
t he agreenment was nothing but one obviously nmde to
| end services as a "go-between" or a “carrier" for
conmi ssion. This being so, it was against public interest
and detrinmental to the health of body politic.
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14. The Hi gh Court further repel | ed the
contention t hat either the City Cvil Court or it was
evolving a new head of public policy by referring to

a decision of this Cour t in Ghur el al Par akh V.
Mahadeodas Miiya & Os., AIR 1959 SC  781=(1959)
Suppl . 2 SCR 406 and the decisions of the English
Court and to opi ni ons of the jurists/experts in

treati ses and essays on the subject of public pol i cy.
The Court also pointed out that this was by no neans a
new head of public policy and it can come under t he

head "agreenents tending to injure t he public" as
mentioned at page 325 of Anson’s Law of Contract (23rd ed).
15. I am in respect f ul agr eenment with the

concl usi on arrived at by the High Court. It cannot be
di sputed that a contract which has a tendency to

injure public interests or public wel fare is one
against public policy.” Wat ~constitutes an injury to
public interests or welfare would depend upon the
tines and climes. The social  nilieu in which the
contract i's sought to be enforced would decide t he
factum the nature and the degree of the injury. It is

contrary to the concept of public policy to contend that
it is immtable, since it nust vary wth the varying
needs of the society. Wat those " needs are woul d

depend upon t he consensus val ue-j udgnent s of the
enl i ght ened section of the society. These values nay
sonet i nes get incorporated in the ' egi slation, but

sonmetines they may not. The |egislature often fails
to keep pace with the changi ng needs and values nor is it

realistic to expect  that it wll have provided for al

conti ngenci es and eventualities. It is, therefore, not
only necessary but obligatory on the courts to step in
to fill the lacuna. Wen courts perform this function

undoubt edl y they legislate judicially. But that s a
kind of legislation which stands inplicitly delegated to
them to further the object of the |egislation and to
pronot e the goals of the society. O to put it
negatively, to prevent the frustration of the |egislation
or perversion of the goals and values of the society.
So long as the courts keep thenselves tet hered to
the ethos of the society and do not travel of f its
cour se, SO long as they attenpt to furnish the felt
necessities of the tine and do not refurbi sh them
their role in this respect has to be wel coned.
It is true that as observed by Burrough, J. in
Ri char dson v. Mellish, [ 1824] 2 Bing. 229 at 252 public
policy is "an wunruly horse and
338

dangerous to ride" and as observed by Cave, J. inre Mrans,
[189] 1 B 594 at 595 it is "a branch of the law, however,
which certainly should not be extended, as judges-are nore
to be trusted as interpreters of the |aw than as expounders
of what is called public policy". But as observed by Prof.
Wnfield in his article "Public Policy in the English Conmmron
Law [1928]42 Harv. L. Rev. 76, 91]:

"Sone judges appear to have thought it [the unruly

horse of public policy] nore like a tiger, and

refused to mount it at all perhaps because they

feared the fate of the young lady of Riga. Qhers

have regarded it |ike Balaanis ass which would

carry its rider nowhere. But none, at any rate at

the present day, has | ooked upon it as a Pegasus

that m ght soar beyond the nmonentary needs of the

comunity."
Al courts are at one tine or the other felt the need to
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bridge the gap between what is and what is intended to be.
The courts cannot in such circunstances shirk from their
duty and refuse to fill the gap. In performng this duty
they do not foist upon the society their value-judgnments.
They respect and accept the prevailing values, and do what
is expected of them The courts will, on the other hand,
fail in their duty if they do not rise to the occasion but
approve helplessly of an interpretation of a statute or a
document or of an action of an individual which is certain
to subvert the societal goals and endanger the public good.
16. The contract such as the present one which is
found by the City Cvil Court as well as the Hi gh Court to
have been entered into wth the obvious purpose of
influencing the authorities to procure a verdict in favour
of the Ilate Nawab was obviously a "carrier" contract. To
enforce such a contract although its tendencies to injure
public weal is manifest is not only to abdicate one’s public
duty but to assist in-the pronotion of a pernicious practice
of procuring decisions by influencing authorities when they
shoul d " abide by the law. To strike down such contracts is
not to invent a new head of public policy but to give effect
to its true inplications. A denocratic society is founded
on the rule of law and any practice which seeks to subvert
or circunvent the l'aw strikes at its very root. VWen the
Court discountenances such practice, it only safeguards the
foundation of the society. Even assuming, therefore, that
the Court finds a new head of public policy to strike down

such practice, its activismis not only warranted but
desired.
339

The appeal is, therefore, di smi-ssed. In the
ci rcumnst ances of the case, there will  be no order as to
cost s.

FATHLMA  BEEVI, J. | have  had the advantage of
per usi ng the judgnent prepared by mnmy teaned br ot her
Sawant, J. | agree wth himthat the appeal nust fail
I wish to say a few words. The (only point that arises
for decision in the appeal 1is whether an anount of

Rs. 75,000 which the plaintiff clains to have advanced,
is recoverable from the respondents. The relevant facts
have been stated by ny learned brother and-it is not
necessary to repeat the same. The Gty G vil Court
found that the agreenment on the basis of whi ch t he
plaintiff clained relief was opposed to public pol icy.
The obj ect of the agreenent according to the “tria
court was that the plaintiff should weld his i'nfl uence
with Central and State Mnisters to have Sajjid Yar
Jung recognised as the heir of late Nawab Salar Jung in
return for his being given one anna share in the
assets to be received by Sajjid Yar Jung from the estate
of | ate Nawab Sal ar Jung.

The H gh Court has confirned that under t he
agr eenent the plaintiff was to pronote the cause of
Sajjid Yar Jung in his being recognised as heir of
the Nawab Salar Jung and for the help t hus rendered
to receive a share of one anna in a rupee out of the
assets obtai ned. The plaintiff appears to have
advanced an anmount of Rs. 75,000 in prompting the
cause of Sajjid Yar Jung as agreed upon. The hel p
in pronoti ng the cause was nuch nor e t han nmere
financing. On the evidence the H gh Court found t hat
t he help Sajjid Yar Jung wanted fromthe plaintiff was
to bring to bear his influence with the Central and
State Mnisters and the request for financi al hel p
was secondary to the request to represent the cause with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 11

the use of influence. The H gh Court affirned t hat
the object of agreement was to influence the Centra
and State Mnisters and to advance and expand al
amount s necessary in that connection

In the face of the concurrent findings with which we
agree, | have no doubt in our mnd that the contract
relating to the paynent of the anpunt is not severable from
the agreenment to pronpote the cause of Sajjid Yar Jung by
wielding the influence the plaintiff had. Every agreenent
of which the object or consideration is unlawful is void.
The consideration or object of an agreement is unlawful when
the court regards it as opposed to public policy. | f
anything is done against the public law or public policy
that would be illegal in as nmuch as the interest of the
public would suffer in case a contract against public policy
is permtted to stand. Public policy is a principle of
j udi ci al

340
interpretation founded on the current needs of the
conmunity. ~The law relating to public policy cannot renain
i mutabl e.. It nust change w th passage of time. A bargain
whereby one party is to assist another in recovering
property and is to share in the proceeds of the action and
such assistance is by wusing the influence wth the
adm nistration, irrespective of the fact that the persons
intended to be influenced are not anenable to such influence
is against protection and pronotion of public welfare. It
is opposed to public policy. In this view, we wuld hold
that the plaintiff cannot enforce the agreenent to recover
the ampbunt fromthe respondents.
ORDER

The appeal is, therefore, dismssed with ' no order as to
cost s.
R S S Appeal di smissed.
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