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ACT:
Jamru and Kashm r Wakf Act , 1959: Zi ar at
Shar eef of Hazrat Baba [ brahim Wakf - G ant of
| ands- Gover nrent orders dat ed Sept enber 22, 1955
and Novemrber 29, 1958- I nterpretation of  \Wet her
in favor of Zi ar at or t he Manager per sonal | y-

Manager/ Tr ust ee of .\ religious shrine in possession of
trust property-Wether can assert adverse title.

G vil Procedure Code, 1908: Secti on 100-
Interference by High Court in second appeal-Wether
justified.

HEADNOTE:

The Ziarat Shareef of  Hazrat Baba | br ahi m a
hol y pl ace of worship, in the Rakhbahu area of Jammu
Cty was grant ed certain land to the Ziarat by the
State CGovernment vide two orders -dated Septenber 22,
1955 and Novenber 29, 1958. The Zi ar at was bei ng
managed by the 1st appellant and his brothers, since the
deat h of their father in 1963. The Comm ttee of

Muslim  Wakf, i ncor por at ed under t he Jammu and
Kashmir Mislim Wakf Act, which cane into force in
1959, file a suit for restraining themfrom alienating,
raising construction or recovering the rent fromthe WAkf
| and in di spute vest ed in the Zi ar at | on the
al | egati on t hat the appel | ant s- def endant's wer e
treating t he | ands granted to the Ziarat, as their
per sonal property and msnanaging and also alienating
t he same.

Resi sting t he suit, the appel I ant s, def endant s
cont ended, inter alia, that notwi thstanding the use of
the word “"Ziarat" in the two Government orders t he
transfer of t he | and in di spute was in their

father’s favour in his personal capacity, in lieu of hi s
possessory ri ght over about 400/500 kanal s of |and whi ch
was taken over by the GCovernment, and not in the form
of any dedication, and as such the land was not the
property of the Zarat but their father’s absol ute
property, and had devol ved upon them by succession and,
therefore, they had the right to deal with the property
in any manner they |iked.

The trial court dismssed the suit, hol di ng t hat
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the t wo grants were in fact made in favour of
defendants’ father and not the Zarat.

254
The first appellate court upheld the trial court’s
findi ngs.
However, in second appeal, the High Court held that

from the recitals of the two orders of the Government of
1955 and 1958 it was clear that the two grants were in
favour of the Ziarat. Hence, the appellants-defendants
filed the appeal, by special |eave before this Court
contending that the Hi gh Court had erred in wupsetting the
findings of the courts bel ow, based on appreciation of the
evi dence that, as a fact, the appellants-defendants were the
owners of the property, the subject matter of the Governnent
grants.

Di smi ssing the appeal ; the Court,

HELD: 1.1 The two orders of the CGovernnent dated

Sept enmber 22, 1955 and Novemrber 29, 1958 are
absol utely cl ear and unanbi guous and can adm t one
and only one - interpretation t hat t he CGover nirent
intended to grant the land to the Ziarat alone and not to
t he appel l ants defendants in their personal capacity. In

fact the nanes of the appellants -defendants or their
ancestors are not even nentioned in the two orders.
The or der of 1955 specifically st ated t hat the
| ands i n Rakhbahu /surrounding the Ziarat Shareef of
Baba | brahim Shah be granted to the sai d Zi ar at
per manently. The later order of 1958 also says the
same thing. It is nowhere nentioned in any of t hose
orders that the land was given not to the Ziarat but to the
f at her of the appellants defendants, who was Maj awar
of the Zarat, either in his personal capacity or in
lieu of conpensation for his personal |ands acquired
by the Governnent. [259A, B-(

1.2 A manager or a trustee in possession of a
rel i gi ous shrine cannot be allowed to assert a  hostile
title unless he formally surrenders possession’ to the
| awful authority. [260B]

In the instant case, there was no justification for the
appel | ants-defendants to cast their covetous eyes on the
property of the Ziarat, taking advantage of their possession
over the sanme, which was as managers or trustees and assert
a hostile title toit. Even if they were in possession of
the lands, it would have to be referable to a lawful title
and cannot be treated to be adverse to the Ziarat. |n other
words, the possession would be for. the benefit ~of the
Ziarat. [259H, 260A, E]

1.3 1In the face of clear and unanmbi guous terms of  the
Gover nirent orders, it was not permssible for the
appel | ant s-defendants to adduce evidence to show that the
grant was nmade to them and not to the

255
Ziarat. The question was of interpretation of two Governnent
orders, which was essentially a question of |law [260Q3

In the circunstances, the H gh Court was not in
error in upsetting the findings of the courts below.
[ 260F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1484 of
1974.

From the Judgnent and Decree dated 26.4.1974 of the
Jammu & Kashmir High Court in Cvil Second Appeal No. 4 of
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1973.
A K Sen, E. C Agr awal a, Vs. Pur ni ma
At ul Shar ma and A V. Palli for the Appellant.
S. K. Bhattacharya (NP) for the Respondent.
The Judgrment of the Court was delivered by

Bhat ,

KULDIP SINGH, J. Hazrat Baba Ibrahim a Sai nt,

lived in the area called Rakhbahu in the city of
Jammu. After his demise in the year 1872 his grave
becamre a place of worship for those who had faith in
him The place was called Ziarat Hazrat Baba |brahim
(hereinafter called "the Ziarat"). The Zi ar at was
managed by Sain Ladha, a nephew of Baba Hazr at
| brahi m After Sai n Ladha’ s deat h hi s son M an
Lal D n succeeded him . At present t he Zi ar at is
bei ng managed by the sons of Man Lal Din who died in the
year 1963.

The Jammu & Kashmir Muslim Wakf Act cane into
force in the year 1959 (hereinafter call ed "t he
Act™) wher eunder a conmittee of nuslim Wakf
(herei nafter called "t he Conmittee") has been
i ncor por ated.

The Conmittee filed a sui t agai nst
Anayat ul | ah and ei ght others (sons of Man Lal Di n)
restraining them from alienating, raising construction
or recovering the rent from the Wakf | and in
di spute vested in t he Zi arat. Accordi ng to t he
plaintiff, the Governnent of Jammu~ & Kashnmir vide two
orders dat ed Sept enber , 22, 1955 and Novenber,
29, 1958 gr ant ed l and nmeasuring 3 acres and 6
acres 2 kanals 6 Marlas respectively to the Zi ar at .
It was alleged that the defendants were treating the
property to be their personal property. They wer e
nm smanagi ng and al so al i enati ng t he sane. The
defendants in their witten statenent resisted the suit on
a nunmber of grounds and

256
stated that the land in dispute was transferred’ by the
Government in favour of their father in lieu of his
possessory right over about 400/500 Kanals of |and which was
taken over by the Governnent. It was further claimed that
the Iland was the absolute property of their father and the
same has devol ved upon the defendants by succession. |t was
further clainmed that notwithstanding the word "Ziarat" in
the Governnent Oders the grants were in favour  of -the
def endants father in his personal capacity.. The- transfer of
the land was not in the form of any dedication and as such
was not a property of the Ziarat. The defendants claimed
the right to deal with the property in any manner they liked
on the ground that the sane bel onged to them

The Trial Court by its Judgnment dated August 6, 1970
cane to the conclusion that the two grants by the State
Government were in fact made in favour of Man Lal Din and
not in favour of the Ziarat. The suit of the commttee was
dismssed with costs. The District Judge, Jammu by -his
Judgnent dated February 28, 1973 upheld the findings of the
Trial Court and dism ssed the appeal of the commttee. The
conmittee went-up in second appeal before the Jammu
& Kashnmir Hi gh Court. Murtaza Fazal Ai, CJ. (as the
| ear ned Judge then was) by his judgment dated April 26,
1974 set aside the judgments of the courts below and
al | owed the appeal of the conmittee. The Learned
Chi ef Justice decr eed t he plaintiff’s sui t for
i njunction as prayed for. This appeal via Special Leave
Petition is against the judgnent of the High Court.

M. Ashok Sen, |learned counsel appearing for t he
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appel | ant has taken us through the judgnent of the
Trial Court and that of the Lower Appellate Court.
According to hi m t he H gh Court has erred in
upsetting the findings of the courts below based on
appreci ati on of evidence. M. Sen contended t hat t he
appel l ant’ s ancestors were in possession of’ nore than
140 Kanals of land for a very | ong peri od and had
est abl i shed possessory title over the said |and. According
to him the Governnment took over the said land from the
father of defendants and in lieu of that two grants in the
years 1955 and 1958 were given to Man Lal Dn in his

per sonal capacity. It was cont ended t hat on
appreci ati on of the evi dence pr oduced bef ore the
Tri al Court the courts below found as a fact that the

defendants were the owners of the property subj ect
matter of the Governnment grants and as such the High
Court acted illegally “in upsetting t he sarme. The
| ear ned counsel relied upon the follow ng fi ndi ngs of
the Lower Appellate Court in support of his contention
257
“As di scussed above,” the possession of t he
defendants and their father and grand father and
Hazrat Baba I'brahim over 40 kanals of land as Arak
and about 100 kanals of |and under cultivation is
proved, and- it is further proved from the
Gover nirent or der Ext . D.A/4 ref usi ng t he
reconmendation of the Financial Conmissioner that
the basis for the grant of proprietary rights in
respect of 74 kanals of land was the persona
possessi on of the father of the defendants and his
predecessors and it -was in |lieu of the possession
of that chunk of land that the Governnent parted
with 74 kanals of |and. The counsel ‘for the
plaintiff has further argued that because  the
Gover nnent orders ~of "1955 and 1958 nentions the
wor d "Ziarat" as the grant ee it is not
perm ssible for the Civil Court to hold that the
gr ant was in favour  of the father of the
def endant s. Keepi ng in view the -back-ground
as discussed above, | am unable to agree with
the contention of the |earned counsel- for the
plaintiff. The nere fact that Mwan Lal D n was
associated with the Ziarat as a descendant of
Hazrat Baba |brahim Sahib and the nere fact that
the word "Ziarat" was used inthe CGover nment
orders of 1955 and 1958 would not precl ude
this Court from holding that the gr ant was
not in favour of the Ziarat but was in fact in
favour of the father of the defendants. The
contents of the Governnent orders of 1955 and
1958 referred to above are to be consi dered
with the facts that Man Lal Din and his ancestor
possessed the land in their individual capacity;
t hat the Governnent repelled the claim of = Man
Lal Dn for additional grant of land on the
sinple ground that the Iland already granted to
him was costlier than the |Iand which he held in
possession; that there was no intention on the
part of the Governnent to dedicate the land to
the Ziarat out of any pious intention; that it
was a sort of bargain between M an Lal Din,
t he f at her of t he Def endant s and t he
Gover nnent where under the Iland neasuring 74
kanals was parted within the proprietary rights
by t he CGovernment in consi derati on of Lal
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Din's having abandoned possession of over 400
kanal s O land; the fact that the Conmttee
plaintiff also treated the grant in favour of La
Din as is evident from Ext. PD also supports ny
view The fact that the defendants and their
father |eased out a part of the property on a |ong
| ease to third parties, the fact that the
def endants got conpensation for a portion of the
land acquired by the Governnent; the fact that
there was no claimlaid to the | and by the
Wakf
258
Conmittee wupto the vyear 1966 even when the
CGovernment orders were passed in 1955 and 1958,
the fact that no demand was ever nade fromLal Din
to render ~accounts in respect of the inconme
specially derived by himfromthe suitland, the
fact that ~-a |arge nunber of shops, khokhas and
bui I'di ngs-have been constructed by the defendants
(assum-ng that one roomwas constructed by the
Wakf-Comm ttee) also is determ native of the fact
that the transfer was infact nade in favour of La
Din and not in favour of the Ziarat as such.”

It is not disputed-that the property which is subject
matter of the dispute was granted by the State GCovernnent
under the two orders dated Septenber 22,7 1955 and Novenber,
29, 1958. The respondent plaintiff clains that the grant
was in favour of the Zi arat whereas the appel [lant-defendants
claim that the property was given to the father of the
def endants absolutely and in his personal capacity. The two
docunents of title by which the grant was made may now be
referred to. The Governnment order dated Septenber 22, 1955
is as under:

"It is ordered that 3 acres of |and of Rakhbahu of the
Rakhs and Farns Deptt. surrounding the Ziarat Shareef of
Baba ibrahim Shah be granted to the said Ziarat-e-Shareef
per manent|y.

By order of the Cabinet.
Sd/ - (G M Bakshi)
Prime Mnister".
The Government order dated November, 1958 runs thus;
"(1) The confirmation of the action taken by the
Prime Mnister in granting |and neasuring 6 acres
2 kanals and 6 narlas to Ziarat Shareef Baba
| brahim Shah Sahib at Ghandi Nagar Jammu and (2)
The grant of conpensation anpbunting to Rs. 12,500
by debit to Housing grant in favour of  the said
Ziarat for 12.5 kanals of land @Rs. 1000 per
kanal, taken over by the Public Wrks . Departnent
for devel opnent of Gandhi Nagar out of the area of
3 acres sanctioned vide Cabinet Order No. 1418-C
dated 20.9.55. By order of the Jammu and Kashmir
Gover nment
Sd/ - Noor Mbhd
Secretary to Governnment"”
259
The above gquoted orders of the CGover nirent are
absolutely clear and unanbiguous and can adnmit one and

only one interpretation that the Government intended to
grant the land to Zi arat al one and not to the appellant-
def endant s in their personal capacity. In fact t he

nanes of the appellants-defendants or their ancestors
are not even nentioned in the two orders. The H gh
Court i nterpreted the above quoted two orders as
under :
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The order of 1955 specifically stated t hat
the lands in Rakhbahu surrounding the Zi ar at
Shar ed of Baba | brahi m Shah be granted to
the said Ziarat permanently. The later order

of 1958 also says the same thing. It is
nowhere nentioned in any of these orders t hat
the | and was given not to the Ziarat but to
t he def endant who was Mijawar of the Ziarat
either in his personal capacity or in lieu of
conpensation for his personal |ands acquired

by the Governnent. Since the recitals in the
docunents are absolutely clear and are expressed
in unm st akable terms, there is no room for
adduci ng evidence adduced to contradi ct t he
recitals of ~these two document s. Thus t he
evi dence adduced by the defendants to show that
the grant was nmade not to the Ziarat but to
themis clearly hit by sections 91 and 92 of the

Evi dence ~Act and is, therefore, i nadm ssi bl e.
Further” nore the grant was made in 1955 and 1958,
t hat is to say several years before and the

Gover nnent has not cone forward after such
a long lapse of time to support the st and of
the defendants that the grant  was intended for
them in/ their personal capacity and not for the
Zi ar at . I fail to wunderstand howin face of
such clear recitals in the ~docunents the courts
bel ow have by a process of evi sceration and
i nterpol ati on construed the docunments to neans as
if it was ~a grantin favour of the defendants.
The courts below appear to have been influenced
by t he fact t hat when t he def endant s
represented to the CGovernnent that the |ands

in their cultivating  possession had been
t aken over by the CGover nirent wi't hout
payi ng conpensati on, some CGover nment
Oficers replied that (a substantial grant of

land had been nmade to the Ziarat. This obviously
was a wong stand taken by the  Governnent
Oficers and coul d not cl ot he t he
defendants with the right of w ping out the |ega
validity of the grant made vyear bef ore the
officers gave this reply. Indeed the renedy of
the defendants was to sue for dammges or for
conpensati on for, t he | and unl awf ul 'y
acquired by the Governnent. There was no
justification f or t he

260
defendants to cast their covetous eyes on the
property of the Ziarat, taki ng advantage of /their
possessi on over the sanme which was an managers or
trustees and asset a hostile title to it. 'The |law
on the subject is absolutely clear that a nanager
or a trustee in possession of a religious shrine
cannot be allowed to asset a hostile title unless
he formally surrenders possession to the |awfu
authority. Before going into this point of |aw at
some length it nmay be necessary to refer to
certain proved facts in the case: -
(1) It is not disputed that the present Ziarat
existed since a long tine and becane a Wakf by
| ong public user.
(2) That the first defendant was the Sajadanashin
or -caretaker of the Ziarat.
(3) That the land belonged to the CGovernnent
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originally.

(4) That the Governnent granted the land in
dispute to the Ziarat and not to the defendants.
(5) That the defendants were adnmittedly in
possession of the Ziarat as also the properties
appurtenant thereto.

In these circunstances it is clear that even if
the defendants were in possession of the |ands,
their possession would have to be referable to a
lawful title and cannot be treated to be adverse

to the Ziarat. |In other words the possession of
the defendants would be for the benefit of the
Zi arat .

W agree with the above quoted findings of’ the High
Court and approve the same. W do not agree with the
argunent of M. Ashok Sen-that the Hi gh Court was in error
in upsetting the findings of the courts below The question
before “the Hgh Court was the interpretation of two
governnment orders which was essentially a question of |aw.
The High Court was justified in observing that in the face
of cl ear-and unanbi guous terns of the CGovernment orders it
was not permissible for the appell ant-defendants to adduce
evi dence to show that the grant was nade to themand not to
the Ziarat. No other point was raised before us.

We, therefore, dismss the appeal. The respondent -
plaintiff shall be entitled to costs throughout which we
quantify as Rs. 15, 000.

N P. V. Appeal dism ssed.

261




