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ACT:

Hi ndu Adopti ons and ~Mai ntenance Act. (78 of 1956) ,
s. 23 (2) --Amounts received by wife Monthly from father-If
could be taken into account in determning naintenance-
Husband’ s "free income’, how ~det er mi-ned- Anount of
mai nt enance and date from whi ch payable.

HEADNOTE:

The appel | ant and the respondent were nmarried in My 1945,
Sonetime after the marriage the husband did not want the
wife to live with him and there was conplete estrangenent
between them A daughter was born-to themin August 1946.
In 1951, the respondent sent a registered letter /claimng
mai nt enance, for herself and the daughter, and in 1954, she
filed the suit for maintenance.

The High Court in appeal, fixed the maintenance payable to
the respondent, under s. 23(2) of the H ndu Adoptions and
Mai nt enance Act, 1956, at Rs. 250 subject toalimt of  25%
per nensem of the inconme as determned by the incone-tax
authorities, and Rs. 150 as the mai ntenance of the daughter.

The High Court, in doing so, took into account ~ the facts
that the appellant was a Reader in Medicine receiving a
sal ary of about Rs. 700 and nmore than Rs. 250 per mensem by
way of private practice. The date of the institution of the
suit was fixed by the High Court as term nus a quo for/ the
paynment of the nmaintenance to the respondent.

In appeal to this Court on the question of naintenance
payable to the wife.

HELD : (1) Even if the wi fe received some anbunts from her

father regularly it was only a bounty and not her incone.

Therefore it could not be taken into account under _s.

23(2) (d) of the Act in determning the anount of

mai nt enance. [678 A- B]

(2) There was no evidence of her inheriting any property of

her father on his death. [678 (]

(3) The ampbunt payabl e by way of maintenance depends on the
facts of each case and the Judicial Conmittee, in M.

Ekradeshwari v. Honmeshwar, did not |ay down any principle
relating to the proportion of the husband’s ’'free incone’

whi ch woul d be payable as nmaintenance to the wife. [679 F-

In the circunstances of this case, no exception could be
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taken to the amount fixed by the H gh Court as well as the
date. from which the naintenance would be clai mabl e. In
determining the Ilimt at 25%of the 'free income’ of the

appel l ant, ampunts payabl e towards income tax, compulsory
provident fund, and expenses for maintaining the car for
pr of essi onal purposes as allowed by the i ncome tax
authorities, should be allowed as deductions from the
husband’s total incone. [680 A-C, F-Q

M. Ekr adeshwari v. Honeshwar, A I|l.R 1929 P.C 128
appli ed.

673
JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeals Nos. 2564 and
2589 of 1966.
Appeal s from the judgnents and decrees dated March 10, 1965
of the All ahabad Hgh Court, Lucknow Bench in First GCvi
Appeal s Nos. 5 and 6 of 1958, respectively.
G N. Dikshit and B. Datta, for the appellant (in both the
appeal s) .
B. Agarwala, Uma Mehta, S. K Bagga and S. Bagga, for
the respondent (in both the appeals).
The Judgrment of the Court was delivered by
Mtter, J. These two appeals are from two judgnments and
decrees of the H gh Court of Allahabad granting maintenance
to the wife and daughter of the common appellant in both the
appeal s.
Counsel for the appellant did not contest the right of the
respondents to clai mmintenance. His argunment was directed
only against the quantumfixed in both the “cases on the
ground that the principles laid down'in s..2 3 (2)  of the
H ndu Adoptions and Mintenance Act, 1956 had not been
followed by the Hi gh Court. The Act had cone into force
before the date of the trial court’s judgnment on the 1st
June 1957 and it is the commopn case of the parties that the
Act governs the rights of the parties herein. The relevant
portion of s. 23 runs as follows :-
" (1) It shall be in the discretion of the
court to determ ne whether any, and if so,
what, rmaintenance shall be awarded under the
provisions of this Act, and in doing so the
court shall have due regard to the con-
siderations set out in sub-section(2) or sub-
section (3), as the case nay be, as far as
they are applicable.
(2) In det er m ni ng the anmount of
mai nt enance, if any, to be awarded to a
wi fe, children or aged or infirm parents under
this Act, regard shall be had to-
(a) the position and status of the parti es;
(b) the reasonabl e wants of the claimant;
(c) if the claimant is living separately ;
whet her the claimant-is justified in doing so;
(d) the value of the clainmant’s property and
any inconme derived fromsuch property, or from
the claimant’s, own earnings or from any other
sour ce;
674
(e) the nunber of persons entitled to
mai nt enance under this Act.
As it was contended on behalf of the appellant that
practically all the provisions of the sub-clauses of sub-s.
(2) were disregarded by the Hi gh Court, it is necessary to
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state a few facts about the married life of the appellant,
his income out of which maintenance is to be directed, the
pecuni ary conditions of hinself and of his wife and whether
the wife has any other income or property which had to be
taken into consideration.
The marriage of the appellant with the respondent in the
first appeal took place in May 1945 at Gujranwala now in
Paki st an. The father-in-law of the appellant ’'who was
exam ned as a witness in the naintenance suit filed by the
respondent gave evidence to the effect that he had worked as
an agent of the Standard Vacuum O | Conpany w th agencies at
Gujranwal a and neighboring districts and that his annua
income at the date of the marriage of the respondent was
about Rs. 40,000/- out of which he had to pay Rs. 13, 000/-
by way of inconme-tax. Further, after the partition of India
he came to Dehra Dun and took up his abode at Prenonitory
Ref ugee Camp but - could not engage hinself actively in
busi ness on account of illness and old age but had becone a
partner w th others in a business of ice and rice nmll in
which he had a Rs. 0-2-6 share; he had never seen the
accounts of the business and was content to accept whatever
was given to himby his partners which varied between Rs.
50/- and Rs. 200/- per month. He had to leave all his
property in Pakistan and had not received any conpensation
in lieu thereof at the date when he was examned in court
in March 1956.
There is sonme dispute about the period during which the
parties in the first appeal had lived together as nan and
wife. According to the husband the period had come to an
end in March 1946 while according to the wife it had |[|asted
up to Decenber 1946. Admttedly, a daughter, the respondent
in the second appeal, was born out of the wedlock on August
4, 1946. The wife sent a layer’'s notice cl aimng
mai ntenance on July 28, 1951 and filed a suit for the
purpose adding a claimto ornanents which according to her
were left with the husband. The |lawyer’s notice states that
the, news of the birth of the daughter had been conveyed to
the parents by his father-in-law by regi stered post but the
latter had refused to accept it, that the wife had been sent
by the appellant to Gujranwala for the confinenent in 1946
and all her stridhana jewellery, silk clothes etc.” had been
left behind wth the appellant at Lucknow. On the basis
that the appellant was receiving Rs. 560/- per nonth as
sal ary from Gover nnent

675
and was earning Rs. 800/- per nonth by way of private
practice: besides income fromagricultural lands, the wife's
claim to nmaintenance was laid at the rate of half the
ear ni ngs of the husband inclusive of the nmaintenance of  the
mnor girl who had to be educated and brought up according
to the husband' s status in life.
The suit for maintenance was actually filed on April 27,
1954 by the wife clainng besides the value of the ornanents
a decree for arrears of nmaintenance anounting to Rs.
21,600/ and future mai ntenance at the rate of Rs. 600/- per
nonth. The claimnade in the daughter’s suit filed on Apri
5, 1955 was at the rate of Rs. 150/- per nonth.
The trial court decreed the two suits awardi ng mai nt enanceto
the wife at Rs. 100/- per nmonth as fromthe date of the
decree i.e. 1st June, 1957 and at the rate of Rs. 25/- per
nonth for the daughter negativing the claimto the value of
t he ornanents.
The High Court allowed the claimof the wife to a nonthly
mai nt enance of Rs. 250/- fromthe date of the institution of
the suit subject toalimt i.e. that the husband would not
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be liable at any tine to pay nore than 25% of the tota
income as accepted by the incone-tax authorities by way of
mai nt enance. Wth regard to the daughter, the H gh Court
fixed the anpunt of maintenance at Rs. 1501- per nonth
subject to a simlar limt as in the case of the wife, the
guantum being directed not to exceed 15% of the average
nonthly income of the father.

The rel evant facts as they enmerge fromthe oral and docunen-
tary evidence adduced by the parties so far as the sane have
a bearing on the factors nentioned in sub-cls. (a) to (d) of
s. 23 (2) besides the above may be stated briefly. W have
already noted that the father of the wife was a fairly well-
to-do person at the tinme when the marriage had taken place.
There was however a serious reversal of his fortunes after
the partition of the country. According to himno talk of
any dowy had taken place between the parties- before the
marriage of his daughter. The appellant who had qualified
hi nsel f~ in medici ne had goneJdr to Gujranwala from Lucknow
for the 'marriage. The appellant’s nother had seen the
respondent several tinmes before the nuptials. H's daughter
had acconpani ed the appellant to. Lahore imediately after
the narriage but had come back fromthere within 10 to 15
days.

The respondent’s evidence was that except for very brief
periods from October 1945 to March 1946 she had scarcely
lived with her husband who was working in a nedical college
at Lucknow starting on a salary of Rs. 280/- per nonth. Her
67 6

evi dence was that she was not well received in her husband s
famly because her nother-in-law was di sappointed with the
dowry brought by her

From the oral and docunentary evidence it appears that the
husband was never anxi ous to have the conmpany of the wife
and her attenpts to nake the married life a normal one by
going to Lucknow three tines did not have the desired
effect. The husband used to wite to her but stopped doing
so sone two nonths after the birth of her daughter in
August, 1946. She had witten a nunber of letters to her
husband from 1946 to 1949 without receiving any reply. On
the last occasion when she had gone to the husband at
Lucknow the latter was absent from hone for four ~days and
she could not find out whether he "was attending his college
during that tinme. The husband had met her at Lucknow when
she went there with her daughter but nade hinself  scarce
after the first day. The husband’ s evidence shows clearly
that he was disillusioned about the wife i mediately after
the marriage inasmuch as he found the wife to bea girl of
l[ittle education whereas he had been given to understand
that she had taken a naster’s degree in arts. He’' had
however tried to reconcile hinself wth his 1lot. H s
statement even in exam nation-in-chief does not show that he
was at any time anxious to receive his wife or to keep her
with him He had kept up correspondence wth her  till
August 1946 when he received a registered letter intinmating
himof the birth of his daughter. For live years thereafter
from the tine of the partition of the country, he had no
news of his wife and child. In 1951 he received the
l awyer’s notice. At the time of his narriage he was a
resi dent medi cal officer drawing a fixed salary of Rs. 280/-
p.m wth free quarters. He becane a lecturer in nedicine
i n Decenber 1945 on a salary of Rs. 280/- with prospects of
increnent up to Rs. 400/-. 1In 1953 he becane a Reader in
nedi cine on a scale of Rs. 500-30-800. His salary at the
time of his ,giving evidence in court was Rs. 620/- plus 10%
by way of dearness allowance. He also had sone private
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practice which canme to no nore than Rs. 25,000 to Rs.
30,000/- during the entire period from1945 to 1957. Hi s
bank bal ance had never crossed the limt of Rs. 2,000/-. He
had no other assets except a piece of land in Ambala given
by way of conpensation for |ands owned in Pakistan. He had
purchased a car for Rs. 10,000./and his nonthly expenses for
the upkeep of it including the chauffeur’'s pay was Rs. 70/-
p.m He had no idea of the financial status of his
father-in-Iaw.

A few letters which passed between the husband and the wife
and exhibited in this case showthat from My 1945 to




