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PETI TI ONER
M NERALS AND METALS TRADI NG CORPORATI ON OF I NDI A LTD.

Vs.

RESPONDENT:
SALES TAX OFFI CER & ORS

DATE OF JUDGVENT: 25/ 09/ 1998

BENCH
S. P. BHARUCHA. & V. N. KHARE

ACT:

HEADNOTE

JUDGVENT:

JUDGVENT

The foll owi ng Judgnent of the Court was delivered:

The appeal inpugns the correctness of a judgment of

a Division Bench of the Hi gh court of Oissa dismssing the
wit petitions filed by the appellant.

The appellant is a Governnent of India undertaking.

It functions as a canalising agent for the purpose of inport
and export of minerals and netals. It had, for this
pur pose, issued guidelines to actual users in the matter of
applications for the inport of iron and steel itens to be
canal ised through it. Thereby the actual user was inforned
that the formal purchase order on the foreign exporter would
be released by the appellant after the actual user had made
financial arrangenments to cover the purchase. The ~actua
user had the option to open either a donestic letter of
credit in favour of the appellant or ~a direct letter  of
credit in favour of the exporter, but the facility of
opening a direct letter of credit was to be given only on
the nerits of the case and provided an undertaking in-the
stated proforma was given. |In other cases a back-to-back
letter of credit favouring the appellant had to be
established. On 31st March, 1991, the Steel  Authority of
India Limted (hereinafter referred to as ' SAIL’) requested
the appellant to register the inmport of 15,000 MI of/ tin
mll black plate (TMBP) coils. An application was encl osed.
The applicants stated that the said coils were required for
production by themof electrolytic tin plates. The said
coils would be utilised in their factory for their purposes
and no portion thereof would be sold to or be permtted to
be used by any other party or for any other purpose. On
14th July, 1991, SAIL opened a letter of credit directly in

favour of the exporter, Ms. Sansung Co. Ltd., Seoul
South Korea, in the sumof US $ 1,895,6475.00. The consignee
therein was shown as SAlIL. On 2nd August, 1991, the

appel l ant placed a purchase order with the exporter for on
behal f of SAIL. On 16th August, 1991, the appellant wote
to SAIL enclosing a copy of its purchase order. The letter
st at ed:
"We shall arrange delivery of the material to you on
" hi gh-seas’ basis by endorsenent and transfer of
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shi pping docunents in your favour after the
docunents have been paid for by your banker against
L/ C established by you."
SAIL was requested to nake arrangenents for clearing
the cargo, including arrangenments for clearance thereof from
custonms. The letter stated that the responsibility for
"paynment of Inport duties, Port charges and other expenses
subsequent to sale on 'high seas’ also wll be to your
account." On 23rd Cctober, 1991, the appellant sent to SAIL
its invoice, adjusting the anpunt that had al ready been paid
by SAIL through its bankers. On 28th Cctober, 1991, the
appellant wote to SAIL stating that it had decided to make

a high seas sale of the said coils to SAIL. Accordingly,
documents with due endorsenent thereon were sent to SAIL to
get the said coils cleared. The docunents that were

enclosed included the original bill of l|ading dated 30th
Sept enber, 1991, for the said coils, duly endorsed in favour
of SAIL: On the sanme day the appellant wote to Assistant
Col I ector / of = Custons, Paradeep Port, Cuttack, where the
consi gnnent-of the said coils wuld arrive on the vesse
MV. State of Tripura. The | etter stated that the said
coils had been inported by the appellant and had been sold
to SAIL on high seas basis and SAIL woul d process the bil
of entry and the pay the custons duty. The vessel arrived
at Paradeep Port on 11th Novenber, 1991 and breathed on 30th
Noverber, 1991. On 18th Novenber, 1991, the bill of entry
in respect of the said coils was subnmtted and processed by
SAl L.
On 31st Decenber, 1994, the Sales Tax O ficer |evied
sales tax on the aforesaid sale.  He rejected the appellants
case that no sales tax was payable, this being a sale in the
course of import covered by Section 5(2) of the Centra
Sal es Tax Act. 1956. He held that there had been two
sal es, one between the exporter and the ~appellant and the
other between the appellant and SAIL and that the sale to
SAIL had not occasioned the inport.
In regard to the sale nade by (the appellant to
Par adeep Phosphates Itd., the facts are simlar.
The appellant filed wit petitions.in the H gh Court
of Orissa challenging the levy of sales tax onthe aforesaid
sal es. The Hi gh Court noted the argunment that the aforesaid
sales on high seas basis had been effected prior to the
i nported goods "crossing the custonms frontier of _India",
which expression was defined in Section 2 (ab) of the
Central Sales Tax Act by an anmendnent whi ch had taken place
prior to the aforesaid sales. The Hi gh Court, however,
relying upon the judgnment of the Karnataka Hi gh Court in the
case of cashew Corporation of India vs. State of  karnataka,
(1986) 63 STC 90, held that the appellant was liable to
sal es tax and disnmissed the wit petitions.
By reason of the provisions of Article 286(1)(b) no|aw of a
State shall inpose, or authorised the inmposition of,  a tax
on the sale or purchase of goods where such sale or purchase
takes place in the course of inport of the goods into, or
export of the goods out of the territory of India. Section
5 of the Central Sales Tax Act deals with this : "Wen is
sal e or purchase of goods said to take place in the course
of import or export." Sub-section (1) thereof deals with
exports and sub-section (2) with inports. Sub-section (2)
reads thus:
"A sal e or purchase of goods shall be deened to take
place in the course of the inport of the goods into
the territory of India only if the sale or purchase
ei t her occasions such inport or is effected by a
transfer of docunents of title to the goods before
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the goods have <crossed the custons frontiers of
I ndi a.

The definition in Section 2 (ab) of the phrase
"crossing the custonms frontiers of India" reads thus:
"crossing the custons frontiers of India means crossing the
area of a custons station in which inported goods or export
goods are ordinarily kept before clearance by custons
authorities." It was inserted by an amendnent in 1976. The
hjects and reasons of the anendnment were that the phrase
had been interpreted to nmean, coterminous with the extent of
the territorial waters. This had given rise to practica
difficulties as it was difficult to determ ne whether, at
the time of the sale or purchase, the goods had entered or
crossed the territorial waters. The actual checking of thee
goods took place in the custons station and not at the edge
of the territorial waters. It was, therefore, necessary to
so define the expression. A custons station has, by reason
of the Explanation to Section 2 (ab), the same meaning as in
the Custons Act, 1962, and that is : "any custonms port,
custons airport or land custons station". A custons port is
any port- _appointed under dause (a) of Section 7 of the
Custonms Act to be a custons port. (That Paradeep Port is a
customs port is not in dispute.)
Section 5, sub-section 2 has two parts.. A sale or
purchase of goods shall be deened to take place in the
course of the inport of the goods into the territory of
India if the sale or purchase either (i) -occasions such
import or (ii) it s effected by a transfer of docunents of
title to the goods before the goods have crossed the custons
frontiers of India, that is to say, before the goods have
crossed the limts of thearea of the custons station in
which they are kept before clearance by the cust ons
authorities.
The judgnment of a Constitution Bench of ~this Court
in J.V. GCokal & Co. (Private) Ltd. vs. The Assistant
Col l ector of Sales Tax (lnspection) & O's. 1960(2) SCR 852,
has set out the | egal position of (inmport sales thus:
[[["The | egal posi tion Vis-a-vis the
i mport-sale can be sumarized thus: (1) The course
of inport of goods starts at a point when the goods
cross the custons barrier of the foreign country and
ends at a point in the inmporting country after the
goods cross the custons barrier, (2) the sale which
occasions the inport is a sale in the course of
i mport; (3) a purchase by an inmporter of goods~ when
they are on the high seas by paynent  against
shi ppi ng docunments is also a purchase in the course
of import and (4) a sale by an inmporter of goods,
after the property in the goods passed to himeither
after the recei pt of the docunents of title against
paynment or otherwise, to a third party by-a simlar
process is also a sale in the course of inmport."
The judgment states that it is well settled in the

commercial world that a bill of |ading represents the goods
and the transfer of it operates as the transfer of goods.
The delivery of the bill of lading while the goods are

afloat is equivalent to the delivery of t he goods
t hensel ves.

The facts afforested, based upon documents, show

that the bill of |ading had been endorsed in favour of SAIL
while the consignnent of the said coils was still upon thee
hi gh seas. The sale, therefore, was a sale in the course of
the inport of the said coils into the territory of India; it
was effected by transfer of the docunments to the said coils
before they had crossed the limts of the custons station at
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Par adeep Port. The position would be the sane in respect of
the goods sold to Paradeep Phosphates Ltd.,

The High Court noticed the argunment based on the

latter part of Section 5 but did not address it. It relied
upon the judgnent of the Karnataka Hi gh Court in the case of
Cashew Corporation of India. That was a case where notice
was taken of the anmendnment introducing Section 2 (ab) into
the Central Sales Tax Act in 1976. It was held to be
prospective in operation and, therefore, of no assistance in
constructing the neani ng of the expression 'custons frontier
of India prior thereto. The High Court failed to notice
that in the case in hand the aforesaid sal es had taken pl ace
| ong after the introduction of Section 2 (ab) and,
therefore, the question whether they were sales in the
course of inmport had to be judged on the basis of its
provi si ons.

The aforesaid sales being covered by the provisions

of the latter part of Section 5(2) read with Section 2(ab)
of Central Sales Tax Act, they are sales in the course of
i mport and not |iable to sal es tax.

It is now not necessary to consider the argunent

that, in any event the provisions of the earlier part of
Section 5(2) apply.

The appeal s are all owed. The judgnent under appea

is set aside. The'wit petitions filed by the appellants in
the H gh Court are nade absol ute.

No order as to costs.




