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ACT:

Representation of the People Act VTEV-Section 100(1)(d)-
El ection petition-Trial of-Wether there is jurisdiction of
guestion validity of entry of name in Electoral Roll-
Representation of the People Act 1950 and wunder nade
thereunder-1f only provsions under which such validity may
be questi oned.

HEADNOTE

By an election petition two electors of the constituency,
the appellants, challenged the election of the first
respondent to, the Mysore Legislative Assenbly in 1967 from
the Jankhandi constituency. It was alleged inter alia that
the first 'respondent had ceased to be a person ordinarily
resident within the constituency during the period relevant
to the 1967 General Elections, and the validity of the entry
of his name on the Electoral Roll was questioned; it was
clained that he was not therefore qualified to stand for
el ection fromthe constituency. The petition also contained
al | egations of corrupt practices including msuse by certain
Police Oficers of their position to prevent voters from
voting freely, and nal practices by the Presiding Officer at
the time of polling, etc.

After framng an issue on the question and taking the view
that the Court had jurisdiction to determ ne the validity of
the inclusion of the first respondent’s nane as an el ector
on the Electoral Roll, the trial judge held on a
consi deration of the evidence, that the petitioners had
failed to prove he first respondent was not an elector and
was not qualified to stand for election from the
constituency. The High Court also rejected the allegations
of corrupt practices and dism ssed the petition On appeal to
this Court,

HELD : (i) Under section 30 of the Representation of the
Peopl e Act, 1950, no civil court shall have jurisdiction to
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entertain or adjudi cate upon any question whether any person
is or is not entitled for registration in an Electoral Rol
for a constituency. There are elaborate rides which have
be-en pronulgated for preparation and revision of the
El ect or al Rolls, nanely, Electors’ Rules 1960. The
conditions about being ordinarily resident in a constituency
for the purpose of registration are neant for that purpose
al one and have nothing to do with the disqualifications for
registration which are prescribed by s. 16 of the Act of
1950, which alone are relevant to the definition of an
"elector" as givenin S 2(1)(e) of the Act of 1951. The
entire schene of the Act of 1950 and the anplitude of its
provi sions show that the entries nade in an Electoral Rol
of a constituency can only be challenged in accordance wth
the machi nery provided by it and not in any other manner or
bef ore any ot her forum unless some question of violation of
the provisions of the Constitution is involved. The present
case did not also involve any violation or infringement of
Article 173 ~or any other provision of the Constitution.
[,615 H

The question whether respondent No. 1 was ordinarily
resident in Jankhandi ~constituency during the materia
period and was entitled to

612

be registered in the Electoral Roll could not therefore be
the subject matter of enquiry except in-accordance with the
provi sions of the Act of 1950.

Under s. 100(1) (d) an election can be declared void only if
the result of the election, in so far as it  concerns a
returned candi date, has been materially affected by any non-
conpliance with the provisions of the Constitution or of the
Act of 1951 or of any rules or orders nmde thereunder
Not hing could be clearer than the anbit of this provision
It does not entitle the court in an election petition to set
asi de any el ection on the ground of non-compliance with the
provi sions of the Act of 1950 or of “any rul es nade hereunder
with the exception of s. 16. [617 E]

Durga Shankar Mehta v. Thakur Raghurai Singh & Qhers,
[1955] 1 S.CR 267; K Sriranulu v. K Deviah (1965) 1
Mys.. L. J. 676; Roop Lal Mehta v. Dhan Singh and Ohers
(1967) P.L.R 618; referred to.

On the evidence, no reasons were shown for this court to
differ from the findings of the Trial Judge on t he
al | egations of corrupt practices.

Meghraj Patodis v. R K Birla & Ohers, Guvil ~Appeal No.
1094/ 69 dated 10-9-1970; referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2394 of 1968.
Appeal under s. 116A of the Representation of the People
Act, 1951 fromthe judgnent 'and order dated July 24, 1968
of the Mysore High Court in Election Petition No. 9 of 1967.
B. S., Patil, Vineet Kumar and Shyanml a Pappu, for the
appel | ant.

A. V. Albal and M Veerappa, for respondent No. 1.

The Judgnent of the Court was delivered by

GROVER, J.-This is an appeal froma judgnent of the Msore
High Court dism ssing an election petition which had been
filed by two electors challenging the el ection of respondent
No. 1 B. D Jatti fromthe Jankhandi Constituency at the
General Elections held in 1967.

The last date for filing of nomination papers was January
19, 1967. The polling took place on February 2, 1967 and
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the result was declared on February 22, 1967. The only
contesting candidates were respondent No. 1 and respondent
No. 2 M M Shivappa. Respondent No. 1 secured 24,578 votes
whereas respondent No. 2 got 21,261 votes. The election
petition was fil ed

613

on April 6, 1967 by |I. S. Chattarki and P. R Belagali who
were electors in the Jankhandi Constituency, Each of them
had acted as an election agent of respondent No. 2.
Petitioner No. 1 Ghattarki was his election agent from
February 10, 1967 till the last date of the election and
petitioner No. 2 Belagali acted as an election agent from
January 19, 1967 to February 4, 1967. The trial of the
petition comenced on Decenber 11, 1967 and after certain
wi tnesses had been exam ned on February 1, 1967 petitioner
No. 1, Chattarki, nmade an application praying for perm ssion
to withdraw from the petition "for al | pur poses"”.
Petitioner No. 2 objected to his wthdrawal . The | earned
judge 'dism ssed the application of petitioner No. 1 on the
ground that s. 110(1) of the Representation of the People

Act, 1951, hereinafter called the “Act", dil not permt
wi t hdrawal by one petitioner wi thout the consent of his co-
petitioner. It has, however, been noted by the |earned

judge that both the petitioners continued to be represented
by one counsel Shri B.S. Patil.
It may be nmentioned at this stage that the election petition
is a very long docunent and that the evidence which has been
produced by the parties is also volum nuous. The judgnent
of the Ilearned judge consists of 227 printed pages. A
nunber of issues were franed but the controversy before us
has been confined only to certain points.
The first question which falls for consideration arises out
of issue No. 1 which consists of three clauses ‘and was
franed in the following terns

"1 (a) Do the petitioners prove that the 1st

respondent was not -an elector at all and
therefore not qualified to stand for /election
?

(b) Are the petitioners precluded from
qguestioning the validity of the entry of the
nane of the 1 st respondent as elector in the
El ect or al Rol | rel ating to Janmkhand
Constituency ?
(c) Has this Court no jurisdiction to go
into the said question of validity ?"
It was held by the leaned trial judge that the petitioners
(in the election petition) were not precl uded from
questioning the wvalidity of the entry of ‘the nane of
respondent No. 1 as an elector in the Electoral / Rol
relating to Jankhandi Constituency and that the ¢ court had

the jurisdiction to go into that question. It was;, however,
f ound on a consideration of the evidence t hat t he
petitioner& had failed to prove that respondent No. I was

not an elector and was not qualified to stand for election
to a seat in the Mysore Legislative assenbly, from Jankhand

consti tuency.

12- LA36SupCl/ 71

614

If the view of the trial judge that the court had the
jurisdiction in an election petition to go into the question

of the wvalidity of an entry in an Electoral Roll is
erroneous and if the court was precluded fromdeciding this
matter it will be altogether unnecessary to consider the

evi dence |l ed for the purpose of clause (a) of issue No. 1.
The principal allegations of the petitioners on issue No.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 7

1(a) were that respondent No. | had ceased to be a person
ordinarily resident wthin the constituency of Jankhand
during the period relevant to the 1967 General Elections.
It was further asserted that by long stay in the city of
Bangal ore the name of respondent No. | had been entered in
the Electoral Roll relating to the municipal area of that
city and that respondent No. 1 with the object ,of getting
his nane entered in the Roll of Jankhandi Constituency had
either got his nane deleted fromthe Bangalore Roll or had
tried to get it changed fromthat Roll to the Roll of
Janmkhandi , Constituency.
In order to decided the jurisdiction and powers of, the
court trying an election petition under the provisions of
the Act to determine the validity or legality of an entry in
an Electoral Roll we shall have to look at the relevant
provi sions of the Act. The Representation of the People Act
1950, to be called the "Act of 1950" and the Constitution
Part 11 of the Act deals wth the qualifications and
di squalifications for Menbership of Parlianment ,and State
Legi sl ature. Section 5(c) is as follows :

“A person shall not be qualified to be chosen

to fill a seat in the |legislative assenbly of
a State unless.

(). . /e

(b) ./

(c) i'm the case of any other seat he is an
el ector for any Assenbly constituency in that
State."

The word "elector” is defined by si 2 (1) (e) to mean in
relation to a constituency a person whose nane is entered in
the Electoral Roll of that Constituency for the tinme being
in force and who is not subject to any of t he
disqualifications nentioned in s. 16 of the Act of 1950.
Chapter IIl of the Act contains disqualifications for
Menber ship of Parlianment and State Legi sl atures. Accordi ng
to s. 7(b) "disqualified" neans -disqualified for being
chosen as and for being a Menber of either House of
Parlianment or of the Legislative Assenbly etc. Sections 8
to 11 give the disqualifications on conviction for certain
of fences, for comm ssion of corrupt practices and ot her
matters which need not be noticed. The position under

615

the Act,. therefore, is that in order to stand for election
to a legislative assenbly of a State a person nust be  an
el ector for any assenbly constituency in that State and he
must not be subject to any of the di squal i fi cati ons
nment i oned in S. 16 of the Act of 1950 or t he
di squalifications given in Chapter I1l of the Act. The Act
of 1950 was neant to provide for the allocation of seats and
the delimtation of constituencies for the purpose of
el ections, to the House of the People and the |egislatures
of States, the qualifications of voters at such elections,

the preparation of Electoral Rolls.......... and matters
connected therew th.

Part 111 thereof contains provisions for Electoral Rolls for
assenbly constituencies. According to s. 15 for every

constituency there shall be an Electoral Roll which shall be
prepared in accordance with the provisions of the Act of
1950 under the superintendence, direction and control of the
El ection Commission. Section 1 6 is in these terns :-

S. 16. "Disqualifications for registration

in an electoral roll.-

(1) A person shall be disqualified for

registration in an electoral roll if he

(a) is not a citizen of India; or
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(b) is of unsound mnd and stands SO

decl ared by a conpetent court; or

(c) is for the tine being disqualified from

vot i ng under the provisions of any I aw

rel ating to corrupt practices and ot her

of fences in connection with el ections.

(2) The name of any person who becones so

di squalified after regi stration shal

forthwith be struck off the electoral rol
in which it is included

Provided that............ .. ... ... ... .....
Section 19 gives the conditions of registration in the
Electoral Roll. It provides that every person who is not
less than 21 years of age on the qualifying date and is
ordinarily resident in‘a constituency shall be entitled to
be registered in the Electoral Roll for that constituency.
Section 20 deals with the meaning of "ordinarily resident”.
The preparation and revision of Electoral Roll has to be
made in ‘accordance wth s. 21 and the correction of

entries’i's ~provided by s. 22 Section 24 contains a
provision- for~ an appeal which can be filed to the Chief
El ect or al Oficer from any order of t he El ectora

Regi stration O ficer under's. 22 or s. 23. Under s. 30 no
civil court shall have jurisdiction to entertain or

616

adj udi cat e upon any question whether any person is or is not
entitled for registration in an Electoral Roll for a
consti tuency. There are elaborate rules which have been
promul gated for preparation and-revision of the Electora
Roll's, nanely, Electors’ Rules 1960. It may be noted that
the conditions about being ordinarily resident in a
constituency for the purpose of registrationare neant for
that purpose alone and have nothing to do wth t he
di squalifications for registration which are prescribed by
s. 16 of the Act of 1950 which alone are relevant to the
definition of an "elector"™ as givenins. 2 (1) (e) of the
Act. The entire schene of the Act of 1950 and the anplitude
of its provisions showthat the entries made in an El ectora
Rol | of a constituency can only be challenged in accordance
with the machinery provided by it and not -in any other
manner or before any other forum unless sone question of
violation of the provisions of the Constitution is involved.
Article 173 of the Constitution relates to qualifications

for menbership of the State legislature. It reads :-
Art. 173 "A person shall not be qualified to be chosen to
fill a seat in the Legislature of a State unless he-

(a) is a citizen of India, and makes and

subscribes before some person authorised in
that behalf by the El ection Comm ssion an oath
or affirmation according to the formset out
for the purpose in the Third Schedul e;
(b) is, in the case of a seat in the
Legi slative Assenbly, not less than twenty-
five years of age and, in the case of a seat
in the Legislative Council, not |I|ess than
thirty years of age; and
(c) possesses such other qualifications as
may be prescribed in that behal f by or under
any | aw made by Parlianent.”
The qualifications, as nentioned previously, have been
prescribed by s. 5 of the Act. Condition (b) ins. 19 of
t he Act of 1950 of being ordinarily resident in a
constituency finds no place in any of the provisions of the
Act or in Art. 173 of the Constitution. The decision of
this Court in Durga Shankar Mehta v. Thakur Raghurai Singh &
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QO hers(1) involved non-conpliance with the provisions of
clause (b) of Art. 173 and in case of a candid-ate who was
constitutionally incapable of being returned as a nmenber it
was held that the Election Tribunal could declare his
el ection to be void by applying sub-s. (2) (c) of s. 1 00 of
the Act. The present case is clearly not of that kind and.
no violation or in-

(1) [1955] 1 S.C.R 267.

6 17

fringement of any provision of Art. 173 has been or could be
est abl i shed.

The other provisions relating to election are contained in
Part XV of the Constitution. Article 324 deals with the
superintendence, direction and control of elections which
are vested in the Election Conmission. Article 325 declares
that no person shall be ineligible for inclusion in an
El ectoral Roll on account only of religion, race, caste, sex
or any of them ~Article 326 says that the elections to the
House of the People and the Legislative Assenblies of States
shal | be ‘onthe basis of adult franchise. Article 327 gives
power to-the Parlianent to nake provisions with respect to
el ecti ons to Legi sl atures. Article 329 bar s t he
interference of courts in electoral matters. By virtue of
that Article no election-shall be called in question except
by an election petition. 1t is abundantly clear that in the
present case the question whether respondent No. 1 was
ordinarily resident in Jankhandi constituency during the
material period and was entitled to be registered in the
El ectoral Roll could not be the subject matter - of enquiry
except in accordance with the provisions of the Act of 1950.
The grounds on which the election can be declared to be void
under the Act are set out in s. 100 of the Act. Clause (d)
is "that the result of the election, in so far as it
concerns a returned candi date, has

been materially affected-(i)....c.....0.... (G I A VR,
(TiT) . (iv) by any non-compliance with the pro-
visions of the Constitution or of this Act or of any rules
or orders nade under this Act."™ Nothing could be clearer
than the anbit of this provision. |t does not entitle the
court in an election petition to set aside any election on
the ground of non-conpliance with the provisions of the Act
of 1950 or of any rules made thereunder, with the exception
of s. 16.

The learned trial judge does not appear to have fully -and

properly appreci at ed t he correct ratio and true
deternmination of the points involved in Durga Shanker
Mehta' s(1) case. The distinction is too obvious to bear
repetition. It seens that a Bench decision of (the Msore
High Court in K Sriramulu v. K. Deviah(2) was distinguished
without any justification by the |earned judge. It was
clearly laid therein that in an election petition the
correctness of the Electoral Roll cannot be gone into. The

decision of a Full bench of the Punjab and Haryana  Hi gh
Court in Roop Lal Mehta v. Dhan Singh & Others(1l) about the
finality of the Electoral Roll was, also not noticed. In
this view of the matter the evidence relating to issue No.
1(a) becones wholly irrel evant and redundant. The deci sion

on that issue in favour of respondent No. 1, is, however,
af firned.

(3) [1967] P. L. R 618.

618

[Hi s Lordship next considered the evidence in respect of the
al l egations of corrupt practice and then proceeded :]

In conclusion it may be observed that the inpression left by
the facts and circunstances of this case on our nmnd is that
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the authorities concerned in the Mysore State were not
careful or discreet enough in posting Hasbi for the second
time to Jankhandi in July 1966 when it was known that the
rel ati ons between himand respondent No. 2 had been very
unhappy in the past and by which time it could also be
foreseen and appears to be known that there would be another
contest between respondent No. 1 and respondent No. 2 who
had been fighting elections since 1952. Simlarly wth
regard to Kallur it would have been a wise step to transfer
hi m before the elections fromthe area in which Jankhandi is
situate because he had also figured simlarly in the pre-
vious contest between the two respondents. Free and fair
el ections are the very foundation of denbcratic institutions
and just as it is said that justice nust not only be done
but nust also seen to be done; sinlarly elections should
not only be fairly and properly held but should also seemto
be so conducted asto inspire confidance in the mnds of the
el ectors that everything has been above board and has been
done to ensure freeelections. It will be a sad day in the
hi story. ‘of “our country when the police and the Governnent
of ficers create even an inpression that they are interfering
for the benefit of one or the other candidate. This is
particularly so if ~a candidate is holding an inportant
position or assignment like respondent No. 1, who, at the
material tine was a Mnister in the State.

The appeal fails and is dismssed. |In viewof all the facts
and circunstances of the case we nmake no order as to costs
in this Court.

R K P.S. Appea
di sm ssed
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