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BENCH
A.S. ANAND, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Raj endra Babu, J.

The plaintiff  in a suit is -in appeal ‘before us. He
filed a suit on July 4, 1970 claimng half share in a house
of which he is in joint possession and sought for partition
The defendants in the suit resisted the claimand contended
that the plaintiff had no right, title or interest in the
said house and the sane bel ongs to him exclusively of which
he is in possession as owner. The trial court found that the
evi dence tendered by the appellant is i nconsi st ent,
unnatural and does not inspire confidence. The case put
forth by himis that the defendant had obtained fromthe
office of the Sub-Registrar the original deed dated 3rd
Novenber, 1963. However, execution of the said deed had not
been established and it was also no clear fromthe materia
on record that the consent of the defendant in respect
thereof had been obtained. There was no evidence to show
that the appellant had nade any contribution either towards
the purchase of the said site or in the construction of the
house thereof. The said suit was disnissed. On appeal the
Hi gh Court exam ned the question whether the appellant has
any interest to the extent of half share or any other share
in the property in dispute. The case set up by the appell ant
in the High Court was that the defendant had nade a transfer
of half share in the house in favour of the plaintiff as is
borne out froma registered instrunent Ex. A 6.

The High Court noticed that the plot in which the house
is situated was acquired on 1st Novenber, 1960 measuring
about 1650 sg. ft. Having purchased the |ease hold rights
from Sadhu Ramfor a consideration of Rs.4,950/- of which
Rs. 200/ - was paid as earnest noney and the bal ance was
paid at the tinme of registration, the said deed is said to
have been executed on 1st Novenber, 1960. The defendant
contended that subsequent to the purchase of the said suit,
he put up construction at his expense exclusively. He is in
possession of the property and has been paying rmunicipa
taxes and realizing amobunts fromthe tenants in occupation
over a portion of the house while in the other portion he is
in occupation. The courts below were satisfied as to the
exact explanation given by the defendant that there were
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enough resources wth him to purchase the property and put
up construction thereon. thus burden lay very heavily upon
the appellant-plaintiff to prove his case Mla Ram the
father had died in the year 1965. He contended that even
during his life time, there was a partition anong the six
brothers in or about the year 1962 and that the property
di spute was also included in the partition and the sale was
in witing though unregistered. Subsequently, he put forth a
case that no witing had been nmade in this regard. At
anot her stage, the appellant-plaintiff contended that there
was no joint famly at all. Yet another kind of case was put
forth by the appellant that there was joint purchaser of the
| and al ong with the respondent and the contribution had been
rai sed by the respondent’ as a co-owner. A perusal of the
pl aint would disclose that ‘there is no reference to the
source of acquisition of ~property in dispute not does it
mention about the purchases of the land over which the
construction stands and nuch Iless the appellant-plaintiff
havi ng contri buted —any anmpunt over towards the purchases of
the site or towards raising the construction. Even al
notices that —had been .issued prior to the suit were
significantly silent on this aspect of the matter. Thus, the
claimmade by the appellant was hopelessly lacking in the
necessary particulars as to the manner in which he could
support the sane. The pleadings in this state of affairs and
the evidence tendered by himwas characterised by the Hi gh
Court as thoroughly unreliable. He has taken different kinds
of stands and has done several sonersaults in the course of
his deposition by contradictory stands taken by him In the
evi dence tendered by him he has stated that he along with
the defendant purchased the 1and for rupees five thousand
and both of them contributed in equal shares and of the
construction of the house a sum of Rs. 16,400/- had been
spent and that he paid a sumof  Rs.8,200/-. That was the
evi dence tendered by him in the Exam nation-in-Chief. In
cross-exam nation he stated curiously that the I and had been
purchased by his father and changed that stance to /that his
brother may have purchased it or  their father ‘may have
purchased the land in the name of both. But he was firmon
the question that he and his ‘brother respondent had
contributed equally towards the construction.. He also
mai nt ai ned t hat his father was al so party to the
construction and had invested noney. Later on, he took the
stand that he had given sone anount in cash and some anount
was remitted by him out of the Savings Bank account: On a
totality of the analysis of the evidence, the H-gh Court
cane to the conclusion that the appellant stood self-
condemmed. One of the D.W Sadanand, appellant’s! brother who
is not concerned with this litigation in the course of his
evi dence stated that the defendant had exclusively purchased
def endant had excl usively purchased out of his own resources
and he had constructed the house of his own expense for
whi ch he purchased material fromtinme to time. The def endant
produced vouchers in support of having purchased the
construction materi al

In Ex. 6 dated 3rd Novenber, 1962 it was noticed that
it was a certified copy of the registered deed. The tria
court did not adnit this docunent in evidence on the ground
that absence of the original docunment had not been duly
accounted for and relied wupon certain decisions. The
appel | ant cont ended that original docunent dated 3rd
Noverber, 1962 had been withdrawn by the respondent fromthe
of fice of the sub-Registrar concerned and evi dence on record
does not bear it out. In the ordinary course of
probabilities, the original document should have been in
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custody of the appellant in whose favour it had been
executed. He did not take it back from the office of the
Sub- Regi strar and no effort was nmade to nmake avail able the
records from the Sub-registrar’s office in this regard. A
letter is said to have been witten by the appellant and in
reply thereto he received a communication from the Gyan
Chand Mehta stating that the docunent had been taken away by
the respondent on Novermber 19, 1962. It is not clear as to
how Gyan Chand Mehta could send a letter of this nature when
he was not an enployee of the office of the Sub-Registrar
and therefore the trial court did not accept this piece of
evi dence. the appellant, however, admtted that he did not
enquire from the office of the Sub-Registrar as to how the
respondent was allowed to take away the original even after
receiving the letter fromthe said Gyan Chand Mehta who was
only a petition witer.

Strong reliance had been ~placed in the trial court as
well as in the H gh Court on Section 65(f) of the Evidence
Act. Section 65(f) states that secondary evidence is
perm ssible when the original is a docunent of which a
certified copy is permtted by the  Evidence Act or by any
other law in force in-1ndia, to be given in evidence. Al
that it means is that secondary evidence is admssible
notw t hst andi ng the ~ exi stence of the original when it is a
document of which/a certified copy is permtted to be
produced by the Act /or any other Ilaw. The docunent in
guestion is not a public docunent and the docunent coul d not
have been let in evidence except after explanation as to the
non-availability of - the original” in an appropriate manner
Therefore, the view taken by the H gh Court in this regard
that section 65(f) was not attracted to the case is
justified. The H gh Court found on an analysis of the
material on record that the greater probability is that the
sai d docunent was taken away from the office of the sub-
Regi strar by the appellant hi nsel f i nasmuch as the
respondent was not a willing party to it. The respondent had
not admtted either in the pleadings or course of 'evidence
of having executed the docunent dated Novenber 3, '1962. The
appel lant hinself had let in simlar evidence in the shape
of a letter which he admttedly wote to Sadanand who was
exam ned as a witness by the respondent nentioni ng about the
transaction in question and that docunment —was produced in
original by D. W Sadanand. Wwen it was confronted to the
appel l ant he adnmitted that he had witten the said |etter
and that letter was marked as Ex. A 28. The contents of the
letter may be adverted to:-

"1 amto informthat in spite of

your advice to dear Bhagwan hal f of

the ownership of Bardwar house has

been transferred to me. But | have

to advice to you that for God sake

do not say any thing to dear

Bhagwan because he has not done

this of is own accord. but wunder

unknown nmnysterious ci rcunst ances

whi ch I shal | expl ai n you

personal ly when | neet."

Commenting on this letter, the Court observed that it
di scl osed that the transaction under Ex. A 6. had not
proceeded from the respondent of his own accord and there
were instead certain mysterious circunstances which brought
about the sane. However, what those nysterious circunstances
are has not been explained by the appellant. The nmatter is
thus left in vagueness. The evidence of D.W Sadanand was
critically examned by the H gh Court. It was noticed that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

the appellant had admtted to him "abhi Jhagara nahin hai
Unhoney us asal dastawas ko far diya the". D. W Sadanand
does not claimto have seen the document personally or being
torn out, but this was the representation made to himby the
appel l ant hinself. Sadanand in fact stated that he saw he
original in the appellant’s custody which was held to be
corroborative of what had been pleaded by the respondent in
the course of witten statenent and evidence. The High
Court, though the docunent had not been admitted. exani ned
the same and found that it had recited that the plot of |and
had been purchased by himalong wth his brother and the
house was raised by themtogether and at the relevant tinme
he did not execute any deed, but he was doing the same now
and acknow edged paynent of Rs. 2,500/- having been received
earlier. when the evidence on record is overwhelnng and
ultimately indicated “that there was no occasion for the
respondent to have stated on 3rd Novenber, 1962 that the
appel l ant \had from the inception been co-owner of the
property. The recitals therein as to having been paid a sum
of Rs. 2,500/- could not be true as the case put forth by
the appellant -i's that he had contributed Rs. 8,200/- earlier
and he would not have paid a further sumof Rs. 8,200/- at
the time of the execution of the document. Thus, there was
intrinsic material to denonstrate that the recitals in the
docunent could not have been true. On that basis, the Hi gh
Court rejected the case put forth on behal f of the appell ant
on the basis of this docunent.

The contentions' put forth before us are identical to
those which are urged .in the trial court and the Hi gh Court.
There is no material to showthat the property was joint or
the fam|ly possessed joint funds. There was no nucleus to
augnent or add by way of accretion to the same. There is no
material to show that the appellant had contributed any suns
of nmoney in the purchase of the house or any contribution
thereof. Evidence on record —out weight the proof sought to
be placed by the appellant in this regard. Firstly, the
title deed stood in the nane of respondent al one. Respondent
pl aced material before the Court that he had purchased the
building nmaterial at different stages to rai se the
construction. He was in possession of the house exclusively
right fromthe date of the construction. The appellant if he
had gi ven any noney to the respondent could have pl aced some
evidence on record in support of the sanme. There is nothing
forthcomng either in the shape of a docunmentary evi dence or
oral evidence except his own self-serving statenments which
are self-contradictory. Assertions and acclamations w |l not
produce a strong case. The tearful argunents of the
appel l ant had not appealed to us in the absence of even a
titer of evidence. The trial court and the Hi gh Court have
thoroughly exam ned the pleadings, the evidence-oral and
docunentary in a critical nanner and have adverted to al
the circunstance pointed out by the appellant in arriving at
their conclusion. The case put forth by the appellant as to
whet her the property was joint famly property or whether he
had contributed any funds towards purchase of the plot are
principally in the region of appreciation of evidence and do
not call for any interference of this Court in exercise of
jurisdiction under Article 136 of the Constitution . Even
ot herwi se, the concurrent findings of the trial court and
the Hi gh Court are unexceptionabl e.

Hence, this appeal st ands di sm ssed. However,
consi dering the circunstances of the case, there shall be no
order as to costs.
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