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PETI TI ONER
TRANSPORT MANAGER, PUNE MUNI Cl PAL CORPORATI ON, TRANSPORTUNDE

Vs.
RESPONDENT:
VASANT GOPAL BHAGWAT (DAD) BY LRS. AND OTHERS
DATE OF JUDGVENT: 27/ 08/ 1998
BENCH

S.C. AGRAWAL, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Raj endra Babu, J.

Leave granted.

Respondent s l1to 7 are retired enployees of the
Transport Undertaking . of the Pune Minicipal Corporation
("Muni ci pal Corporation-" for short). -Respondent No. 1
retired on 20.10.1962, respondent No. 2 on 15.8.1968,
respondent No. 3 on 1.7.1974, respondent No. 4 on 1.8.1977,
respondent No. 5 on 31.3.1975, respondent No. 6 on 2.1.1967
and the respondent No. 7 on 13.9.1961 under section 462 (3)
(a) of the Bonbay provincial. Minicipal Corporation Act,
1949, the Pune Muni ci pal Corporation had i ntroduced
Provi dent Fund Regulations for ‘its enployees in’ Novenber
1950 which were nmade applicable to officers and enpl oyees of
the transport Undertaking in the Corporation. At the tine of
retirement these respondents had received provident fund
amount  standi ng to their <credit in the account. ~The
Muni ci pal Corporation franed Pension Schene for its
enpl oyees in the vyear 1954. However, enployees of the
Transport Undertaking were not included in the said Schene
because Transport Undertaking itself was a Separate
aut onormous body. The 1954 Scheme was replaced by a revised
Pensi on Regul ation Scheme of 1960. In the year 1970, the
Corporation framed Pension Regul ations for the enpl oyees of
the Transport Undertaking which were approved by the
Gover nment of Mharashtra dn becane effective from1. 4. 1967.
Respondents 1, 6 and 7 had retired prior to 1.4.1967 and,
therefore, the benefits under the said Pensions Schene were
not available to them 2nd respondent though he had retired
was covered by the Schene as he retired subsequent to
1.4.1967. Respondents 3, 4 and 5 were still in service when
the Schene was introduced and these respondents 2,3,4 and 5
were informed of the Pension Schenme and were asked to give
their option to have the benefit of the said. Schene. None
of themopted for the new Schenme. A nodification was nmade to
the Pension Schenme of 1970 on 16.1.1975 and sub-regul ation
No. IV of the Pension Schene whichis relevant for our
purpose was inserted which reads as foll ows: -

"Not wi t hst andi ng anyt hi ng cont ai ned

in sub- Rul e (ii) and (iii)
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Muni ci pal O ficers and Servants who
were appointed in Poona Minicipa
Transport before 1st July 1970 and
are still in service in Poona
Muni ci pal Transport on or before
1st August 1973 and who have been
deened to have opted to remain

under t he Pr ovi dent Fund
Regul ati ons of Enpl oyees Provi dent
Fund Act, 1952, shall have a

further option to elect to be
governed by these Regul ations or to
remai n under the Regul ations of the
Enpl oyees’ Provi dent’ Fund Act, 1952
applicable to him This option
shall be exercised wthin three
nmont hs  of the date on whi ch
approval of Governnent to this rule
is communi cat ed. Option once
exercised wi-ll be final."

Again the said Scheme was nodified on 8.1.1985 and sub-

Regul ation V of the nodified Scheme reads as Fol |l ows: -

" The officers and Servants of the
Pune Muni ci pal transport
Undert aki ng who were in the service
before 1st April 1971 and t hose who
are in the service on or after 1St
April 1978 and who have been deened
to have opted to renmain under the
Provi dent Fund Act, 1952 shall have
a further option to elect the
pensi on Rul es of the Pune Mini ci pal
Transport Undertaking or to remain
under the Regul ati ons of the
Enpl oyees’ Provi dent Fund Act, 1952
applicable to them This option
shall be exercised wthin( three
nmonths from the date on which
approval of Government to this Rule

is conmuni cat ed. Option once
exercised final."
The Muni ci pal Corporation passed a Tresolution on

18. 11. 1986 extending the benefit of the Pension Rulesto the
enpl oyees with retrospective effect from1st January, 1957.
Even in cases where a pensioner had died, the benefit was
made available to his heirs. A Wit Petition was filed in
the year 1990 to apply the resolution dated 18.11.1986 so as
to extend the benefit of pension Scheme to the enpl oyees of
the Transport Undertaki ng even though they had opted or were
governed by the Provident Fund Schene and retired /after
1.1.1957 but prior to 29.11.1986. The appellants contested
the said position on the basis that the Transport
Undert aki ng was a separate aut onomous body and the enployees
of the Transport Undertaking had separate set of Pension
Rul es and they cannot claimparity in the pension with the
enpl oyees of the Pune Minicipal Corporation. the H gh Court,
however, took the view that the enpl oyees of the Transport
Undert aki ng are al so enpl oyees of the Minicipal Corporation

that they are entitled to the sane benefits which have been
granted to the enployees of the Pune Minicipal Corporation

that therefore, allowed the Wit Petitions and directed the
extension of the benefits of the Revised Pension Schene to
respondents 2 to 5. The Corporation was also directed to
extend the benefits of the said Schene to the enpl oyees of
the Transport Undertaking who had retired after 1.4.1957
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i ncludi ng respondents No.s 1,6 and 7.

We shall first deal with the question whether Schene as
applicable to the enployees of the Minicipal Corporation
should be applied to the enployees of the Transport
Undert aking. At para 13 of its order, the High Court records
as follows: -

"1t is true that the enpl oyees of

the said wundertaking are governed

by different service rules but it

is equally true that the pension

undertaking is simlar to the one

appl i ed to ot her muni ci pa

enpl oyees and if that is so then

there cannot be any differentiation

inthe treatment as far as the

fixation of cut off dat e is

concer ned.

The position is-that the enployees of the Transport
Undert aki ng are governed by different set of rules. The
enpl oyees of the transport Undertaking are appointed
pursuant to Chapter XX of the Act and are subject to Poona
Muni ci pal Transport Service Regul ations. The nature of the
wor k done by them and ot her muni ci pal enpl oyees cannot prima
facie be identical. There was a provident Fund Schene
introduced to the 'enployees of the Transport Undertaking
franmed under the Enpl oyees Provident Fund Act, 1952 and al
the respondents had drawn the benefits of the Provident Fund
Scheme. Under the' Provident Fund Scheme a contribution
matching that of the enployeesis made by the Transport
Undert aki ng. Therefore, the  scheme applied insofar as
pension is concerned to the enployees of the Transport
Undert aki ng was entirely different from that of the
Muni ci pal Cor porati on.

The Schenme provided that nodifications thereof were to
be effective from1l.4.1967. The H gh  Court took the view
that the cut of date is arbitraryand there is no rationa
basis in fixing the Same. It is brought to out notice that
an agreenent was entered into with the enployees of the
Transport Undertaking Corporation and the Corporation and
the agreenent becane effective fromlst April, 1967 and in
those circunstances the particular date had been fixed. If
that is so, it cannot be said that the —appellants have
chosen the cut of date arbitrarily and is therefore
violative of Article 14 of the Constitution.

It is only for the first time in the year 1970 that the
Corporation franed Pension Regulations for the enployees of
the Transport Undertaking. until then there was nho pension
schene avail abl e to the enpl oyees in the Transport
Undert aki ng of the Corporation. The said Schene was nodified
fromtinme totine and the resolutions were passed by the
Muni ci pal Corporation  whenever it wanted to--nake it
applicabl e specifically to the enployees of the Transport
Undert aki ng, the same was specifically nentioned. Wen there
was no such mention of the benefit of the Scheme, it was not
open to the H gh Court to extend the benefit thereof froman
anterior date to the enployees in question. The basis upon
whi ch the distinction was maintained between the two cl asses
of enpl oyees was not appreciated by the Hi gh Court. The same
was brushed aside by stating that such a reason could hardly
be a basis for meting out different treatnment to different
department in vital matters |ike pension and other post
retirement benefits.

One cannot be dogmatic in such matter. Introduction of
the Provident Fund Schene and application of the Pension
Schene only fromthe year 1970 was in the background set
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forth above. |If these aspects nake it clear that the Hi gh
Court appears to have slipped into such an error

In the circunstances, the view taken by the H gh Court
cannot be sustained. The order nade by the H gh Court,
therefore, is set aside and the wit petition filed by the
respondents shall stand di sm ssed. The appeal is allowed. No
Cost s.




