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PETI TI ONER
C. G GOVI NDAN, STATE OF GUJARAT & ANR

Vs.

RESPONDENT:
STATE OF GUJARAT & ORS., S.S. MURTHY & ORS.

DATE OF JUDGVENT: 11/ 08/ 1998

BENCH:
D. P. WADHWA

ACT:

HEADNOTE:

JUDGVENT:
Wth
CIVIL APPEAL NOS. 401 AND 402 OF 1997
JUDGMENT
Ms. Sujata V. Manohar, J.

Cvil Appeal Nos. 401 and 402 of 1997 are filed by the
State of Gujarat against a judgnent of a Division Bench of
the High Court granting to the Private Secretaries to the
Hon’ bl e Judges of the High Court pay-scal es of Rs.3000-4500.
For the sake of convenience the State of CGujarat is referred
to as the appellant and the original petitioners before the
H gh Court are referred to as the respondents. Wile G vi
Appeal No. 400 of 1997 is filed by one C G (Govindan, a
Private Secretary to a Judge of the Gujarat Hi'gh  Court
claimng the pay-scale of Rs.3000-4500 from1.1.1986, which
appeal has been dismi ssed by the sane comon judgnent.

Fact ual background:

Prior to 1.1.1986, in the Central Secretariat of the
Union of India, there were four grades of stenographers-
Grade A, B, C and D. Stenographer Grade A was in the pay-
scale of Rs.650-1200 while Stenographer Grade B was in the
pay-scal e of Rs.650-1040. The 4th pay conm ssion recomended
(paragraphs 9.39 and 9.42 of the 4th pay Comm ssion Report)
that Grades A and B should be nerged and a uniform scal e of
Rs. 2000-3500 should be provided for all posts.in Gades A
and B combi ned.

It further recomended, "To provi de further
sati sfactory pronotional avenues for the menbers of the CSSS
(Central Secretariat Stenographers Service), we reconmend to
CGovernment of India and equival ent officers may be upgraded
and given the scale of Rs.3000-4500 ........ ". Pursuant to
this recommendation, the Governnent of India, Mnistry of
Personnel, Public Gievances and Pensions, by its Ofice
Menor andum dated 7.10. 1987 accepted the recomendation of
the 4th Central Pay Conmission in this regard and upgraded
the existing posts of Private Secretaries to Governnent of
India and equivalent officers to the scale of Rs.3000-45000
with i mredi ate effects.

In the State of Gujarat:

In the Secretariat of the Government of Gujarat, prior

to 1.1.1986, Stenographers Grade | carried the pay-scal e of
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Rs. 650- 1040. Stenographers Gade |I-cumPrivate secretaries
to the H gh Court Judges also had the pay-scal e of Rs.650-
1040. On the nerger of pay-scales Rs. 650-1200 and Rs. 650-
1040, the revised pay-scale for themwas Rs.2000-3500.

After the Union Government accepted the reconmendation
of the Fourth Central Pay Commission wth regard to the
upgradation of the existing posts of Private Secretaries to
Secretaries to the Governnent of |India and equivalent
officers to the scale of Rs.3000-4500, the Government of the
State of GQujarat appointed a comittee to examine the
representation in that connection made by the Cujarat
Sachivalaya and Allied Oficers Stenographers Associ ation
The committed came to  the <conclusion that there was
sufficient justification to upgrade certain posts of
seniornost Private Secretaries to the scale of Rs.3000-4500
equivalent to the nunber of officers of the rank of
Addi tional Chief Secretaries and above in the Sachival aya.
Thereafter by its Resolution dated 28.2.1990, the Qujarat
State Governnent decided that ~10% of the existing posts of
Private 'Secretaries (English and Gujarati Stenographers
Grade |I) —on the Secretariat cadre in the pay-scale of
Rs. 2000- 3500, may be upgraded as Private Secretaries C ass
I, and be given the pay-scale of Rs.3000-2100-3500-125-4500.
These upgraded posts may be filled by promotion fromPrivate
Secretaries (Stenographers Gade |I) on the basis of
seniority-cumnerit. For beconing eligible to this grade,
the i ncunbent rmust have put in at |east 15 years of service
as Stenographer Grade |.

Present position:

Under the Resolution of 18th of May, 1991, the revised
pay-scal es relating to Stenographer Grade | in the
Secretariat cadre are as foll ows:

Desi gnhati on Current Revi sed Remar ks
Pay-scal e Pay- scal e

St enogr apher 650- 1040 2000- 3500 Upgraded the

Grade- | present ‘posts of

cadre steno upto

10% admi ni strated

by Sachi val aya

and Cenera

Adm ni stration

Deptt. into the

pay- scal e of

3000- 4500 of

Per sona

Secretary
Thereafter the H gh Court of Gujarat at Ahnedabad i ssued a
corri gendum dated 27.11.1991 by which the Hon' ble the Acting
Chief Justice of the H gh Court of CGujarat, in exercise of
the powers conferred on him under Article 229 of the
constitution, with the approval of the Governor of Cujarat,
directed anendnent of certain entries in the Schedule to the
Hi gh Court Notification dated July 3, 1987 thereby revising
the existing pay-scales of various officers Gazetted and
Non- gazetted. Under the Corrigendum of 27.11.1991 at Item
No. 4, Private Secretaries to the Hon ble Judges and
St enographers Grade | had their Pay-scales revised in the
fol | owi ng manner:
Sr. Sr.No.in the Designation Present pay- revised Renarks

H gh Court scal e shown scal e
Notification in the Hi gh
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No. A. 1308/ 87 Court
dt.July 3, dt.July 3,
1987 1987
GAZETTED CLASS -11
OFFI CERS
4. 13 Private 2000- 60-2300- 2000-60 10% of
Secretaries KB-75-3200- 2300- t he
to the 100- 3500 KB- 75- exi sting
Hon’ bl e post of
Judges & St enogr -
St enogr apher aphers
Gd. | G ade |
(Qujarati,
Engl i sh),
on the
est abl i sh-
ment of
the High
Court, be
upgr aded

as private
Secretaries
in the pay-
scal e of

Rs. 3000- 100
- 3500- 125-
4500.

On the date of the wit petition, therefore, the
Private Secretaries to the Hi gh Court Judges and
St enographers Grade | were in the pay-scal e of Rs.2000-3500;
10% of the existing posts of Stenographers Grade |, however,
on the establishnment of the High Court were upgraded as
Private Secretaries in the pay-scale of Rs.3000-100-3500-
125-4500. This was also the position of Stenographers G ade
I in the sachivalaya and General Adm nistrati on Departnent
of the Governnment of Cujarat.

The Private Secretaries to the H gh Court ~Judges,
however, contend that all Private Secretaries to the High
Court Judges irrespective of their Iength of service, should
be put in the pay-scale of Rs.3000-4500. The Hi gh Court has
accepted the contention and granted the relief.
Constitutional Provision:

Article 229 of the Constitution deals with the officers
and servants, and expenses of the High Court. C ause 2 of
Article 229 provides that subject to any |law @ made by the
| egislature, the conditions of service of officers and
servants of the Hgh Court shall be such as nay be
prescribed by rules made by the Chief Justice, provided that
inso far as they relate to salaries, allowances, leave or
pensions, they wll require the approval of the Governor of
the State. Therefore, the power of the Chief Justice of a
Hi gh Court on the administrative side to fix salaries of his
staff is not absolute. Presumably, since this would require
financial outlay and may have repercussions on the salaries
of others, approval of the Governor is expressly required.

The Governor, therefore, has a constitutional right to
exam ne the proposal of the Chief Justice relating to the
salary of his staff and to either grant approval or wthhold
it. Power to grant approval inplies the power to w thhold
it. O course the power must be exercised reasonably and in
public interest. This constitutional mnethodol ogy for fixing
the salary of the Hi gh Court staff should not, ordinarily,
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be circunvented by the Hi gh Court by passing a judicia
order which, in effect, directs the State to grant the
salary scale desired by the Hi gh Court wi thout the approva
of the Governor. FA nmandanus of this kind should not be
i ssued unless there is a breakdown of the constitutiona
machi nery resulting in grave injustice or public detriment.
There can be genuine differences in perception and honest
di fferences of opinion between the Chief Justice and the
Covernor/ State on the question of salaries, allowances or
pension of the Hgh Court Staff. It is desirable that such
i ssues are resolved admnistratively in a reasonabl e nanner
by both sides and the provisions of the Constitution in
Article 229 are honoured.

The circunstances set out above in the present case do
not show any reason for resorting to a nandamus to
circumvent Article 229. Wen the wit petition was filed,
the Chief Justice’s reconmendation to upgrade 10% of the
posts had  been accepted. And the Chief Justice had not nade
nay reconmendation ~for granting the upgraded pay-scale to
all judges’' secretaries.

The principle of equal pay for equal work was also
i nvoked in this connection, ~presumably as between Private
Secretaries of the H gh Court Judges and Private Secretaries
to the Secretaries i'n the State Secretariat. However, as the
original petitioners have thenselves pointed out, the work
done by the Private secretaries to the Secretaries of the
Guj arat Governnment. There is, therefore, no question of
equal work. However, since over the years parity has been
mai nt ai ned between the salary scales drawn by Stenographers
Grade | in the State Secretariat and Stenographers G ade |-
cum Private Secretaries —in the Hi gh Court, any increase in
the pay-scales in the State Secretariat would lead to a
legitimate expectation of simlar increase for the High
Court staff. Under the corrigendum of the H gh Court dated
27.11.1991, this parity has been nmaintained. As in the State
Secretariat, so in the H gh court also, 10% of the posts of
Private Secretaries-cum Stenographers G ade | were upgraded
and Stenographers Gade | wth 15 years of service were to
be selected for the higher pay-scale of Rs.3000-4500 on the
basis of their seniority-cumnerit.

Also this promotional pay-scale has been given to
seni or stenographers Gade |-cumPrivate secretaries to the
H gh Court Judges in order that they may not stagnatein the
sanme grade. What the respondents now desire is nore than
parity. Rather, they contend that their work is conparable
only to the work of Stenographers in the Sachivalaya in the
upgraded 10% bracket. At the same tine they contend that
their work is different and nore strenuous. Article 14 has
no application here. A general parity between the pay-scal es
of the H gh Court and the Secretariat staff has not been
di sturbed. On the contrary, to give the higher “grade of
Rs. 3000- 4500 to all  Stenographers Grade |-cumPrivate
secretaries to the High court Judges, irrespective of the
years of service put in by them would upset this parity and
al so defeat the very purpose of providing this pronptiona
avenue to a higher pay-scale to those who have put in nore
than 15 years of service

This is also not a case where one can apply the
doctrine of equal pay for equal work as between the Private
secretaries to the Judges inter se. The quality of work put
in by a person wll also depend upon his experience. Those
who have gai ned the experience of nore than 15 years can not
be equated with others who do not have such experience.

The original petitioner contended that the 10% upgraded
posts in the Gujarat secretariat were occupied by Private
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Secretaries to Secretaries, Governnent of Gujarat, drawing a
pay of Rs.8000. Hence all the Private secretaries of the
H gh Court Judges should al so have the upgraded pay-scal e of
rs.3000-4500. This contention is accepted by the H gh Court
in the inmpugned judgnent. But the pay-scale which, on the
basis of recomendation of the Fourth Pay conm ssion, has
been granted by the Gujarat State Governnent, as well as by
the High Court of Gujarat to the Stenographers/Private
Secretaries, is not correlated with the pay-scale of the
of ficer whose Private Secretaries these persons are. It is a
promoti onal pay-scale given to 10% of those Stenographers
Grade |-cumPrivate Secretaries who are otherwise in the
pay-scal e of Rs.2000-3500, to prevent stagnation at the
senior level. It may be, that in the Secretariat, by reason
of their seniority, those who have conpleted 15 years of
service and are selected on'the basis of seniority-cum
nerit, my be allotted to senior officers such as the
Secretaries to the Governnent.  The sane nmay happen in the
H gh Court. But this does not mean that the higher pay-scale
is linked (except in the case of the Chief Justice possibly)
to the officers whose Private Secretaries they are. The pay-
scale is givento themin their owmn right, if they are
sel ected for pronotion to that pay-scale.

The respondents i.e. the original petitioners placed
reliance upon a decision of the Delhi High Court in the case
of AK @lati v. Union of India (CW No. 289 1991
judgrment dated 7.5.1991). The petitioners before the Del hi
Hi gh Court were also Private Secretaries, but to the Judges
of the Delhi Hgh Court. Their - original pay-scale for Rs.
775-1200 was revi sed to Rs. 2000- 3500. The Private
Secretaries contended before the Delhi H gh Court that the
revi sed pay-scale for Rs.775-1200 shoul'd have been Rs. 3000-
4500. The Delhi Hgh Court on the administrative side
contended that the revised pay-scale of Rs.3000-4500 had
been granted to the next pronotional~ posts of Assistant
Regi strars. And hence it could not be granted to the | ower
post of Private Secretaries. The Del hi H gh Court, 'however,
held that the pay-scale of Rs.775-1200 when was earlier
granted to the Private Secretaries, was the same pay-scal e
whi ch had been granted to the Private Secretaries to the
Secretaries to the Governnent of India. Since the Governnent
of India Resolution of 13.3.1987 granted to the Private
secretaries of Secretaries, Governnent of India, the higher
pay-scal e of Rs.3000-4500, the sane hi gher pay-scale shoul d
be granted to the Private Secretaries of-the “H gh Court
Judges. The High Court noted the anomaly created by its won
j udgenent because, as a result of its judgment, the Private
Secretaries of the H gh Court Judges got the sanme pay-scale
which they would get on pronotion as Assistant Registrars
also. But the High Court did not consider this as a natter
of significance; observing in the judgnment that the post of

Assistant registrar would still be a pronpotional post for
them al t hough they will get the sane pay-scal e!

Thi s judgnent does not help the orignial petitioners . in
the present matter. In the first place, originally , the

pay-scal es of Private Secretaries in the Delhi H gh Court
were higher (Rs.775-1200) than in the Gujarat H gh Court
(Rs. 650-1040). There was also a parity between their pay-
scal es and the pay-scales of Private Secretaries of a the
Secretaries of the Governnent of India. On the basis of this
parity, the Delhi H gh Court gave the Hi gher pay-scal e of
Rs. 3000-4500 to the Private Secretaries of the Del hi High
court Judges.

In the present case, on has to exami ne the scal es given
by the State of GQGujarat to Stenographers Grade | in the
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State Secretariat as conpared to the pay-scales given to the
Private Secretaries of the Judges of the Gujarat H gh Court.
The State Governnent has not given a uniform higher pay-
scal e of Rs.3000-4500 to all Private secretaries of the
Secretaries. It has a cadre of Private Secretaries-cum
St enographers Grade | in the pay-scale of Rs.2000-3500. It
has upgraded 10% of these posts in the higher pay-scal e of
Rs. 3000- 4500 which are pronotional posts. The sane has been
done in the Hi gh Court where also all Private Secretaries to
the H gh Court Judges-cum Stenographers Gade | are in the
pay-scal e of Rs.2000-3500. 10% of these posts have been
upgraded as pronotional posts for Private Secretaries to the
H gh Court Judges-cum Stenographers Grade |. Therefore, the
parity has been maintained. The financial position of a
State CGovernment also would be very different from the
financial position of the  CGovernment of India or of the
Del hi Administration. Therefore, when on is considering the
pay-scal es of Private Secretaries to the Judges of the State
Hi gh Court, one nmust |ook for parity with the pay-scales in
the secretariat ~of that State rather than at the pay-scales
granted by the Governnent of India in the Centra
Secretari at.

It is pointed out by the original petitioners who are
respondents before ~us, that a special |eave petition from
the judgenment of the Delhi H gh court was dism ssed. This,
however, does not carry the matter any further. As agai nst
the view taken by the Delhi H gh court, the Kerala High
court in OP. No. 2716 of 1994 along with other connected
cases, by its judgnent dated 22nd of March, 1995 di sni ssed
the wit petition filed by the enpl oyees of ‘the Kerala Hi gh
Court asking for parity of their pay-scales with the pay-
scales in the Delhi H gh Court and the Suprene Court of
India. Rejecting the subm ssion of “the petitioners, the
Kerala High Court held that the claimof the petitioners
before it to be treated on a par with enpl oyees of the Del hi
H gh Court and of the supreme Court was not proper. The
Del hi High Court was in Union Territory and the expenditure
of the Delhi Hgh Court and the salaries of the 'staff and
Judges were charged on the consolidated fund of the Union of
India. Wiile the expenditure on salaries of the staff and
Judges of the Kerala H gh Court —was charged on the
consolidated fund of the State of Kerala. The Hi gh Court
rightly held that there can only be parity of treatnment as
bet ween the Hi gh Court enployees and the Secretariat
enpl oyees of the State concerned. It also.rightly observed
that the principle of equal pay for equal work applies only
in cases where both sets of enployees work under that same
enpl oyer and do simlar work. It , therefore, held that the
Del hi High Court’s pay-scales can not be applied to the
staff of the Kerala Hi gh Court. A special [|eave petition
fromthis judgnment was al so disnissed by this Court. It has
al so been pointed out that a simlar special |eave petition
which cane fromthe Allahabad H gh Court was w thdrawn by
the Al'l ahabad H gh Court as not pressed. The fact,
therefore, that the special |eave petition fromthe judgnent
of the Delhi Hgh Court was dismissed will not be of any
assistance to t he present respondent s (origina
petitioners).

This Court in the case of Supreme Court Enployees’
Wl fare Association v. Union of India and Anr. (1989(4) SCC
187 at page 206 paragraph 22) has observed that it is a well
settled principle of |aw that when a special |eave petition
is summarily di smi ssed under Article 136 of t he
Constitution, by such disnmissal this Court does not |ay down
any | aw as envi saged by Article 141 of the Constitution. It,
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therefore, follows that when a special |eave petition is
di smssed sinpliciter, it can not be said that there has
been a declaration of law by this Court under Article 141 of
the Constitution. Referring to this very judgment of the
Del hi  High Court and disnmissal of the special |eave
petition, it was held that the judgment of the Del hi High
Court would not govern the case of the enployees of the
Suprenme Court which was before it. Dealing with the pay-
scal es denanded by the enpl oyees of the Supreme Court, this
Court has further observed, (at page 212 paragraph 36) "It
is not the business of this Court to fix the pay-scal es of
the enpl oyees of any institution in exercise of its
jurisdiction under Article 32 of the Constitution. If there
be violation of any fundanental right by virtue of any order
or judgnent, this Court can strike down the sanme but,
surely, it is not wthinthe province of this Court to fix
the scale of pay of ~any enployee in exercise of its
jurisdiction under Article 32 of the Constitution". In the
above judgment” this Court gave certain directions as agreed
to by the Chief ~Justice of India, to the effect that the
Chi ef Justice of India would consider the recommendations of
the Fourth pay Conmission and-frane suitable Rules by making
necessary amendnents to the existing Rules and forward the
same to the President of India for his approval.

This Del hi High Court’s judgnment, therefore, can not be
automatically applied nor can the Court direct that a
particul ar pay-scale be given to its enployees. Appropriate
Rul es would have to' be franed by the Chief Justice of the
State under Article 229 with the approval of the Governor of
the State. In this connection a reference can also be made
to the State of Manipur v. Thingujam Brojen Meetei (1996 (9)
SCC page 29), where this Court reiterated that ~a non-
speaki ng order dism ssing a special |eave petition does not
constitute a law laid down by the Suprene Court.

In the present case, there is no challenge to the Rules
so franed by the Chief Justice of the Gujarat H gh Court
under Article 229 by issuing the notification of 27,11.1991
with the approval for the Governor. Instead, the origina
petitioners have sought and obtained a direction fromthe
Hi gh Court to abolish the 10%ceiling on posts carrying the
hi gher pay-scal e, and have obtained a direction that all the
posts in that cadre should have a hi gher pay-scale. Such a
direction was not justified. [(See also in this connection
Supreme Court Enpl oyees Wl fare Association v. Union- of
India and Anr. (1993 Supp. (3) SCC 727)].

In the State of Andhra Pradesh and Anr. V. T.
Gopal akri shnan Murthi and O's. (1976 (2) SCC 883), this
Court dealt wth the power of the Chief Justice of the Hi gh
Court under Article 229 (2). It dealt with a case where the
recommendati on of the Chief Justice of the Hi gh Court for
treating the High Court staff at par with the Secretariat
staff was not accepted by the Governor. This Court held that
the non-acceptance of the reconmendation will not justify
the issuance of a wit of mandanmus for its acceptance.

Attention has also been drawn to a decision of this
Court in the State of U P. and Anr. v. C. L. Agrawal and Anr.
(1197 (5) SCC 1). This judgnment does not directly apply in
the present case since there is no challenge here to the
authority of the Chief Justice of the State under Article
229 of the Constitution or to any action of the Chief
Justice of the H gh Court or the approval or non-approval of
any recommendation of the Chief Justice of the Hi gh Court
Article 229.

Learned counsel for the respondents, however, stated in
the course of argunent that subsequent to the directions
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given by the |l earned Single Judge in the present proceeding,
the Chief Justice of the Hi gh Court made a recomendation to
the Governor for granting the higher pay-scale of Rs.3000-
4500 to all the Private Secretaries-cum Stenographers grade
| of the High Court Judges. He further stated that this
recomendati on has been rejected. Since the recomrendation
appears to be based on the directions given in the judgnent
of the Ilearned Single Judge, nothing further is required to
be done in that connection in view of this judgnment.
Needl ess to add, the Chief Justice of a Hgh Court can
al ways exercise his powers wunder Article 229 in consonance
with the terns thereof.

Cvil appeal Nos. 401-402 of 1997 are, therefore
al l owed. The inpugned judgnent in these appeals in set
aside, and the corrigendum dated 27.11.1991 issued under
article 229(2) of the constitution is upheld.

Civil Appeal No.400/1997:

Cwvil Appeal No.400 of 1997 is by one C G Govindan
fromthe 'same judgnent and order. of the Division Bench of
the Gujarat- High Court Disnissing his Letters Patent Appea
No. 441 of 1995 before it. The appellant Govindan is also a
Private Secretary to a Judge of the CGujarat H gh Court. He
had asked for his placenent in the pay-scale of Rs.3000-4500
from1lst of January, 1986 although he was at that tine
working as Private Secretary in the City Cvil Court at
Ahrmedabad. He canme to the High Court has rightly negatived
his contention that he should get the benefit of the higher
pay-scale for the period prior to hi's joining the cadre of
Private Secretaries in the High Court. The appeal
therefore, of the appellant CGovindan for grant to himof the
pay-scal e of Rs.3000-4500 from 1st of January, 1986 nust be
di smssed. He will be eligible for the pay-scal e of Rs.3000-
4500 only after he fulfils the requisite criteria for being
upgraded to the higher pay-scale as a Private Secretary to a
H gh Court Judge.

In the prem ses, appeals of the State of CQujarat are
all owed while the appeal of C. G Govindan is di'sm ssed.
There will, however, be no order as to costs.

| regret | am unable to agree with ny learned and
respected sister Sujata Manohar, J. That appeal filed by the
State of Cujarat be all owed.

These are three appeals. Two appeals are by the State
of Qujarat aggrieved by the judgnent of the Division bench
dated Cctober 10, 1996 of the Gujarat Hi gh Court uphol ding
the judgnent of the single Judge on a wit petition filed by
Private Secretaries to the Judges of the H gh Court where in
the single Judge gave the follow ng directions:

"(i) The Chief Justice may consider

the anomaly in the natters of pay

scales of the Private Secretaries

to the High Court Judges and the

Private Secretaries attached to the

officers drawing pay at Rs.8000/-

in the Government Secretariat and

keeping in view of the observation

nade herei nabove, may consider as

to what pay scales shoul d be

prescribed for the holders of the

posts of Private Secretaries to the

H gh Court Judges.

(ii) In case the Chief Justice

deci des and prescribes that the pay

scale of the Private secretaries to

the Hi gh Court Judges shoul d be the

pay scale of Rs.3000-4500 such pay
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scale shall be given to all the

Private Secretaries to the Judges

of the H gh Court as decided by the

Chief Justice in accordance wth

the provisions of Article 229(2) of

the Constitution of India and in

accordance with the rules nade by

the Chief Justice in this behalf."

Third appeal is by one of the Private Secretaries who
was earlier working in the Cty Cvil courts at Ahnedabad
and came to be appointed as a Private Secretary in the Hi gh
Court after 1990 and who had sought his placenment in the pay
scale or Rs.3000-4500 from January 1, 1986. H's wit
petition was dismssed by the learned single Judge and
Letters Patent Appeal  was also disnissed by the very
i mpugned judgnent dated October 10, 1996.

Appel | ant has submitted that the High Court wongly
proceeded on the footing that the fourth Central Pay
conmi ssion had recomended the pay scal e of Rs.3000-4500 to
Private Secretaries working with the officers drawi ng pay of
Rs. 8000/ --and ~that the pay scale of a post could not be
dependent upon the pay of the officers with whom the
i ncumbent was attached/working. It was, thus, contended that
under no circunstance the pay scale of the Private Secretary
could be dependent upon the pay of the Hon ble Judge with
whom the Private Secretary was attached. It was then
submitted that the pay scale of Rs.3000-4500 was by way of
provi di ng pronotional avenues by upgradi ng the post and that
the grant of pay scale of Rs.3000-4500 to all the Private
Secretaries of the Hon ble Judges sone of whomm ght have
been newly recruited would create anonalous situation as
there would be no distinction between a Private Secretary
newy recruited and that who has put in long years of
servi ce.

In may view, the approach of the State Governnent in
advanci ng such a plea is erroneous and a contradiction in
termns.

By a Resolution dated COctober 24, 1986, the Government
of GQujarat in the Finance Departnent decided, in principle,
to accept the reconmendations of the Fourth  Central Pay
Conmi ssion including its date of effect. On the basis of the
recomendati ons of the Fourth Central Pay Comni ssion which
was accepted by the Central Governnent, it was directed that
the posts of Private Secretaries to the Secretary of the
CGovernment of India and equival ent officers may be upgraded
and given the scale of Rs.3000-4500. On the representation
of the CGuj arat Sachi val aya and the Allied Oficers
St enogr aphers associ ati on that the post of Private
Secretaries in the pay scale of Rs.3000-4500 as was done in
the Central Government be created, the State GCovernnent
appointed a Conmittee to examine the representations. The
Committee came to the conclusion that there was sufficient
justification to wupgrade certain posts of senior  nost
Private Secretaries to the scale of Rs.3000-4500 equivalent
to the number of officers of the rank of Additional Chief
Secretary and above in the Secretariat. Thereafter by a
Resol ution dated February 28, 1990, the State Governnent
deci ded that 10% of the existing posts of Private
Secretaries cadre my be wupgraded in the pay scale of
Rs. 3000- 4500 and that the upgraded posts may be filled up by
pronotion fromPrivate Secretaries in the | ower grade on the
basis of seniority-cumnerit with the preinposed eligibility
condition of having put in 15 years of service in the | ower
grade. Result of such decision was that not only the Chief
Secretary, Additional Chief Secretary or officers of the
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equi val ent posts but those Ilower in rank were also having
Private Secretaries attached or working with themin the pay
scal e of Rs.3000-4500. Based on these recomrendati ons, High
Court of @ujarat at Ahmedabad issued a corrigendum dated
Noverber 27, 1991 by which the acting Chief Justice in
exerci se of powers conferred on himunder Article 229 of the
Constitution with the approval of the Governor of Qujarat
directed anendnment of relevant entry in the Schedule to the
rules relating to the Private Secretaries to the Judges
thereby revising their existing pay scal es as under

Sr.No. Sr.No.in Designation Present Pay- Revised Remarks

the High shown in the pay scale
Court Noti - Court Noti -
fication fication
No. A- 1308/ 87 No. A- 1308/ 87,
dt.July 3, 1987 dt.Jduly 3,
1987
GAZETTED CALSS- |
OFFI CERS
4. 13. Private 2000- 60- 2300 2000-60 10% of the
Secr et a- - EB- 75- 3200- 2300- EB- exi sting
ries to 100- 3500 75- 3200- post of
the Hon' bl e 100- 3500 St eno-
graphers
G ade |
(Qujarati,
Engl i sh),
on the
est abli sh-
nment . of the
H gh Court,

be upgraded
as private
Secretaries
in the pay
scal e of
Rs.3000- 100
-3500- 125-
4500
Ref erence nmay be made at this stage to two decisions of this
Court in Suprenme Court Enpl oyees Wl fare Associ ation’ s case.
The decision in Suprene Court Enployees Welfare Association
vs. Union of India & Anr. [1993 Supp. (3) SCC 727] is an
of f-shoot of its earlier decisionin [(1989 4 SCC 187.].
Decision in the second case of Suprene Court . Enmployees’
Wel fare Association has been given on various interlocutory
application filed in the earlier wit petition [WP.- (C No.
801/86 and WWP. (C) No. 1201/86 reported in [(1989) 4 SCC
187]. In the earlier wit petition the prayer was that the
staff of the Suprene Court of India be placed in higher
scal es of pay than what are admissible to the corresponding
Staff working in the Delhi H gh Court. A direction was al so
sought that as an interimnmeasure the staff working in the
Regi stry of the Suprene Court be paid the sane pay scal es as
were being paid to the holders of the correspondi ng posts
working in the Registry of the Delhi Hgh GCourt. On
Sept enber 25, 1986, this Court passed an interim order
saying that pending final disposal of the wit petition the
of ficers and staff of the Supreme Court Registry may be paid
the sane pay scales and allowances which were then being
enjoyed by the officers and the nenbers of the staff of the
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Hi gh Court of Delhi belonging to the same category wth
effect fromthe date from which such scal es of pay have been
allowed to the officers and the nmenbers of the staff of the
High Court of Delhi. In the first Suprene Court Enpl oyees
Wl fare Association case it was pointed out that under
Article 146(2) of the Constitution, the conditions of
service of officers and servants of the Suprenme Court have
to be prescribed by Rules made by the Chief Justice of
India. As such, the wurgency of framng such rules was
i mpressed and a direction was given to the parties to
maintain status quo as regards the scales of pay and
al  owances but it was also directed that the interimorders
passed by this Court shall continue. Thereafter, it appears
that Chief Justice of India constituted a Conmmittee of
Judges to go into the question regarding pay scales of the
officers and staff of the Supreme Court. The Committee made
its recomendations which were accepted by the Chief
justice. These, ~however, could not take the shape of the
Rules till approved by the President. In the neanwhile, it

woul d appear that a wit petition was filed in the Delhi

H gh Court on behalf of the Court Msters, Superintendents
and Private Secretaries of the Del hi H gh Court claimnng the
pay scal es of Rs.3000-4500, w.e.f. January 1, 1986. That
wit petition was allowed on Novenber 14,1991 directing the
Uni on of India 'to fix the salary 'of Court Masters,

Superi ntendents and /other category of petitioners of that
wit application in the pay scale of Rs.3000-4500, we.f.

January 1, 1986. This Court noticed that a petition for
special leave to appeal (C No. 2594/92 was filed by the
Union of India before this Court and that it was dism ssed
after hearing the parties concerned on March 25, 1992 sayi ng
that no ground for interference was nmade out. On the basis
of this decision, various interlocutory applications were
filed in Wit Petition (c) No. 801/86 seeking a direction
that in view of the order passed by the H gh Court of Delhi

directing paynent w.e.f. January 1, 1986 to  various
categories of enployees of the said Court which order has
been affirnmed by this Court by dismssal of the specia

| eave petition on March 25, 1992, earlier interim ‘orders
directing paynent of pay scal es of staff hol di ng
correspondi ng posts should also be revised till the Rules
are franmed under Article 146 of the Constitution. This Court
al l owed such a plea holding that the recommendati ons of the
Conmittee of Judges which had been accepted by the Chief
Justice of India can certainly form basis for issuing
interimdirections regarding payment of revised pay scal es
to the holder of different categories of posts wthin the
Registry of this Court we.f. January 1, 1986, This Court
has thus exercised powers, though by nmeans of interim
orders, in fixing pay-scales of staff of the Suprene Court
under Article 146 which provisions are sinmlar “to those
under Article 229 of the Constitution applicable to staff of
the Hi gh Courts.

So far as parity of the Private Secretaries in the
Secretariat and in the GQjarat Hgh Court prior to the
acceptance of the Fourth Central Pay Conmission is
Concerned, the corrigendumissued by the Gujarat Hi gh Court
may be correct. As in the case of Andhra Pradesh H gh Court
(State of Andhra Pradesh Vs. T. Copal akrishna Murthy) the
State of @ujarat is not disputing the existence of parity
between the staff of H gh Court and that working in the
Secretariat in the matter of pay-scales. It is, however, not
the exact issue involved in the present case. It is also not
material in the present controversy as to what was the pay
scale drawn by the Private Secretaries to the Judges of the
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H gh Court. Wen this principle evolved by the State
CGovernment of 10%is applied to the Private Secretaries
working in the H gh Court, only 5 Private Secretaries would
get benefit of pay scale of Rs.3000-4500. Here it is a case
of discrimnation. It was in this context that the Hi gh
Court examined the status of the Hi gh Court Judges. The
subm ssion of the State Government shows its utter |ack of

know edge of the working of Private Secretaries who are
attached/working with the Judges of the Hi gh Court. Their

job is much nore arduous. Basis of the upgradation of 10%
posts of Private Secretaries in the Secretariat is not the
decision of the Central = CGovernment upgrading the existing
post of Private Secretaries to the Secretaries to the
CGovernment of India and equival ent officers. The H gh Court,

therefore, exam ned, if a Judge of the H gh Court is holding
a post equivalent to that of the Chief Secretary of the
State and came to the conclusion that he is holding a higher

post even  than that of the Chief Secretary in a State.

Though, the High Court exami ned the pay scale of the Chief

Secretary and that of a Judge of the Hi gh Court, a High
Court Judge holds the constitutional post unlike the Chief

Secretary and if we see the Warrant of Precedence dated July
19, 1979 issued by the President of India, a Hgh Court

Judge ranks higher than the Chief Secretary to the State
Government. There/ is~ a controversy if  the Wrrant of

Precedence is constitutionally valid inasmuch as in sone
i nstances persons | holding constitutional posts are shown
lower in rank than 'those appointed under |aw passed by the
Parliament. That, however, is not relevant in the present

case as the Warrant of Precedence as it stands today, a Hi gh
Court Judge finds his placeat serial no.17 and a Chief

Secretary at serial no.23. Is it not, therefore, paradoxica

in such a circunstance, that a Private Secretary to the High
Court Judge should be in a |ower pay scale than the Private
Secretary to an officer even lower -in rank than the Chief

Secretary The argunment of the State Government that a junior
nost stenographer when attached to a H gh Court /Judge is
again without any basis. Rules can certainly befraned to
overconme such a situation if at ~all it existed. A Private
Secretary, who is joining the service after January 1, 1986,

will be drawing | ess pay though in the same pay scale.

This Court in simlar circunstance dismssed the
appeals of Union of India and Delhi Adm nistrationin one
case and that of the State of U P. in another against the
decisions of the Delhi H gh Court and Al l.ahabad Hi gh Court
respectively granting pay scale of Rs.3000-4500 to Private
Secretaries to the Judges of the Hi gh Courts. On this, an
argunent was raised that the special |eave petitions in
those cases had been dismssed in limne and it could not,
therefore, be said that this Court approved the law | aid by
the High Court of Delhi and Allahabad H gh Court. “Reference
was made to a decision of this Court in the State of Manipur
vs. Thingujam Brojen Meetei (1996 (9) SCC 29) where it said
that the dism ssal of a special |eave petition by a non-
speaki ng order which does not contain the reasons for
di smi ssal does not anpbunt to acceptance of acceptance of the
correctness of the decision sought to be appeal ed agai nst
and that the effect of such a non-speaking order of
di smissal without anything nore only means that this Court
has decided only that it is not a fit case where the specia
| eave petition should be granted. There is no quarrel with
this proposition but the circunmstances show that this court
upheld the decisions of the Hgh Court of Delhi and
Al'l ahabad High Court on nmerit. Delhi Hgh Court in AK
GQulati’s case allowed the wit petition and directed that
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the Private Secretary of the Judge of Delhi H gh Court be
gi ven pay scal e of Rs.3000-4500 whi ch pay scale was given to
the Private Secretary to the Chief Secretary of Delh

Admi ni stration and Secretary to the CGovernment of |India.
Union of India and the Delhi Adnministration filed specia

| eave petition no.13229/91 against the order of the High
Court which was dismissed on August 26, 1981 by the
foll owi ng Order:

"The Speci al Leave Petition is

di sm ssed. "

Thereafter, Superintendents and Court Masters of the
Del hi H gh Court filed a wit petition in the Delhi High
Court claimng parity of pay scale with the Private
Secretari es. In t he Del hi Hi gh Court, posts of
Superi ntendents, Court ~Masters and Private Secretary are
equi val ent posts. This wit petition was all owed and agai nst
that Union of India filed a special |eave petition in this
court which was dism ssed on March 25, 1992 in |limne by the
fol | owi ng order:

"No ' grounds to interfere. The
Speci-al Leave Petition is
di smi ssed. "

Agai nst the order of the Allahabad H gh Court granting
pay scale of Rs.3000-4500 to the Private Secretaries to the
Hon’ bl e Judges, the High Court of Allahabad also filed a
special leave petitionin which this Court granted |eave
(Givil Appeal No.840/95). Special |eave petition was also
filed by the State of Uttar Pradesh [SLP No.-/95 (CC 294)].
The appeal filed by ‘the Allahabad H gh Court was disnissed
as withdrawn on March 26, 1996 with the follow ng order

“I.A No. is allowed.

Learned counsel for the appellant-

H gh Court of Allahabad States on

instructions that this appeal is

not pressed by the appellant. The

appeal is dismssed as w thdrawn"

The SLP filed by the State of Utar Pradesh was
di sm ssed on the sane day by the foll owi ng order

"Del ay condoned.

The Hi gh Court of Allahabad has not

pressed its appeal, i.e., Cvi
Appeal No.840/95 against the same
j udgrment. Moreover, in view of the

di smi ssal of t he SLP (O

No. 13229/ 1991 decided on 26.8.91

(Union of India and Anr. Vs. Shri

A K CGulati & Os.) |learned counsel

for the petitioner-State of Utar

Pradesh is unable to support this

speci al | eave petition

Accordingly, special |eave petition

is dismissed on nerits.”

This Court in Supreme Court Enpl oyees el fare
Associ ation case [1993 Supp. (3) SCC 727] stated that the
special leave to appeal No.2594/92 was dismssed after
hearing the parties concerned on March 25, 1991 saying that
"No ground for interference was nmade out". Al these |ead
only to one inference that this Court upheld the decision of
the Delhi High Court in AAK Qulati’s case on nerit hol di ng
that private Secretaries to the Judges of Del hi H gh Court
were entitled to pay scal e of 3000-4500.

In State of Andhra Pradesh & Anr. vs. T. Gopal akrishan
Murthi & Ors. [(1976) 2 SCC 883.], the Issue concerned the
scope of the power of Chief Justice under Article 229 (2) of
the Constitution. The Chief Justice of the H gh Court wanted
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the Hgh Court staff to be paid at the scales of pay of
equi val ent posts in the Secretariat staff of the Governnent
of Andhra Pradesh. The Governnment did not agree to do so.
The respondents who were nmenbers of the H gh Court service
bel onging to the categories of bench clerks, |ower division
clerks, typists and certain other categories filed a wit
petition in the High Court for a wit of nandanus agai nst
t he appel | ant s directing them to i mpl enent t he
recomendati ons of the Chief Justice of the H gh Court made
to the Governnent fromtine to tine to fix the pay scal es of
the various categories to which the respondents bel onged in
accordance with the scales of pay as revised by the State
Government in case of corresponding categories detailed in
the Andhra Pradesh Secretariat Service. The H gh Court
allowed the wit petition and directed the State Governnent
to give effect to the recomendati ons of the Chief Justice.
Aggrieved, the State Governnent filed appeal in this Court
which was allowed. In this case, a pay Commission was
appoi nted by the governnent to nmake recomendations in
regard to the revision of pay scal es of government enpl oyees
in the various services. ~The Pay Commi ssion submitted its
report in 1967. In respect of certain categories of the H gh
Court staff, But not all, the Comm ssion recommended to give
them the pay scales of their counterparts in the
secretariat. This Court observed as under

“"I'f there is a/law nmade by the

Legi sl ature of the State then

subject to that law, otherw se

without it, the Chief Justice or

some other Judge or officer of the

Court authorised by the Chi ef

Justice is empowered to nmake rul es

laying down the conditions of

service of the High Court staff.

But if the rules nade under clause

(2) relate to salaries, allowances,

or pension then since inthem is

i nvol ved the question of finance

the framing of the rules under

clause (2) requires the approval of

the CGovernor - that means the State

CGovernment. On shoul d expect in the

fitness of things and in view of

the spirit of Article 229 that

ordinarily and general |l y t he

approval should be accorded. But

surely it si wong to say that the

approval is a nere formality and

in no case it is open to the

Governnment to refuse to accord

their approval. On the facts and in

the circunstances of this case and

in the background of the conditions

which are prevalent in other States

Governnment could have been well-

advised to accord approval to the

suggestion of the Chief Justice, as

the suggestion was nothing nore

than to equate the pay scales of

the Hgh Court staff with those of

the equi val ent post in the

Secretariat. That nerely because

the government is not right in

accepting the Chief Justice' s view

and refusing to accord the approva
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is no ground for holding that by a
wit of nmandanus the Governnment may
be directed to accord the approval.
The Hi gh Court staff has not al ways
been treated at par with the
Secretariat staff in the matters of
scal es of pay. Chief Justices’
conference and w th several State
CGovernnments. Mst of them have
acceded to the request of the High
Court to bring its staff at par
with the Secretariat staff in the
matter of pay etc. It is, however,
not possible to take the view that
nerely because the State CGovernnent
does not see its way to give the

requi red approval it will- justify
the issuance of a wit of nmandamus
under Article 226 of t he

Constitution as if the refusal of

the state Governnent was ultra

vires or made mala fide and

arbitrary."

It will be seen that in the case from Andhra Pradesh
Hi gh Court the O aimnmade by the staff of the Hi gh Court was
that their pay-scales the fixed in accordance with the pay-
scal es of the corresponding staff inthe Secretariat of the
State CGovernment. 'This Court was of the viewthat the High
Court had not always been treated at par wth the
secretariat staff in.the nmatter of scales of pay. this is
not the issue involved in the present case before us.

Deci sion of the Kerala H gh Court in P.S. Sidhan & Anr.
vs. The Hon' ble Chief Justice, Hi gh Court Kerala & Os.
[OP. No.2716/94] decided on 22.3.1995 which has been relied
on by the appellant is quite distinguishable. This decision
was rendered in a nunber of wit petitions filed by various
categories of officers and staff of the H gh Court of
Kerala. In all these wit petitions , the enployees of the
Hi gh court had clainmed that they were entitled to be paid
salaries as were applicable to the Staff and enployees of
the Del hi Hi gh Court and supreme Court of India inasnuch as
the State Government had accepted the principle of parity of
treatnent between its enployees and the enployees of the
Central Secretariat at Del hi. The Court said:

"The Kerala H gh Court enployees

are not entitled to claimparity of

treatnment with the Del hi Hi gh Court

enpl oyees and Supr eme Court

enpl oyees. They are not enployees

under the sane enployer. They are

working in different States and in

different environments and there is

nothing to indicate that the Rules

for appointnment, recruitnent and

qualifications are simlar and that

their duties are also simlar."

It is, therefore, apparent that the decision of the
Kerala High Court proceeds entirely on different lines. It
failed to take notice of the decision of the Allahabad H gh
Court and the Delhi Hi gh Court which had attained finality
as special |eave petitions against those judgnents were
di smssed by this court on nerit. High Court also did not
exam ne the question of arbitrariness, unreasonabl eness and
unfairness in the approach of the State Government. It
cannot be said that Private Secretaries of the Judge of the
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Kerala High Court or those of H gh Court of Gujarat perform
work which is different than that perforned by the Private
Secretary to the Judges of Delhi Hi gh Court. Judges of the
High Courts in all H gh Courts performsame duties of their
office and Private Secretaries attached to them per force
performthe sane work in every High Court. The contention
that financial position of a State does not warrant paynent
of higher scale of pay to the Private Secretaries of the
Judges of the High Court <cannot be given any credence
wi thout nore. A court is to guard itself against such a
subm ssi on when advanced w thout any particulars though in
first instance it may appear to be attractive. It is stated
that a special |eave petition against the aforesaid judgnment
of the Kerala High Court Was Dismssed By This Court in
limne but that is of no consequence insofar as the
controversy in the present case before us is concerned.

After judgment dated 9/10th March, 1995 of |[earned
single Judge (MR Calla, J.) in wit petition filed by the
Private Secretaries to the Judges of GQujarat Hi gh Court,
Chi ef Justice of the Hi gh Court prepared a detailed note
dated June 30, 1995. He took -into-account the judgnent of
the Del hi Hgh Court in A K~ Culati vs. Union of India
which was relied on by the learned single Judge and al so the
fact that the Union of 1ndia had filed a special |eave
petition in this Court against the aforesaid judgnent of the
Del hi High Court /but the special 1eave petition was
di sm ssed

Chief Justice in his note referred to paras 9.39 and
9.42 of Chapter I X of the Report of the fourth Central Pay
Conmi ssi on  wherein pay-scale of Rs. 2000- 3500 for the
St enographers in the posts in Grade "A' and Grade "B" was
recomrended. It was further reconmrended as follows:-

"....To provi de further

sati sfactory pronotional avenues

for the menbers of CSSS, we

recormend that posts of private

secretaries to secretaries to

CGovernment of India and equival ent

officers my be upgraded and given

the scal e of Rs.3000-4500".

Again, in paragraph 9.42 of the said report of the
Fourth Central Pay Commission it is stated that there are
st enographers working in other organisations who were not
participating in the Central secretariat Stenographers’
Schene but those posts are in conparable grades and it is
recommended t hat stenographers in these organizations may be
placed in the same grades of pay as have been recommended
for Central Secretariat Stenographers’ Scheme.

The Chief Justice noticed that the Government of
Gujarat in the Finance Departnent by resolution /dated
Oct ober 24, 1986 resolved that "therefore, after - carefu
consi deration, Governnment has decided to scrap the report of
the Gujarat State Third Pay conmission and to accept, in
principle, to apply the recomendations of the Fourth
Central pay Conmission including its date of effect”. Then
the Chief Justice records as under: -

"The pay of the Hon' ble Judges of

the High Court is Rs.8,000/- per

nmonth i.e. the sane pay as that of

the Secretaries to the Govt. of

India. The pay of the Private

Secretaries who are attached to the

Secretaries to the Govt. of India

has been fixed in the scale of

Rs. 3000- 4500 and there is no reason
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why in the case of the Qujarat High
Court only 10% of the posts of the
Private Secretaries have been to
the pay scal e of Rs.3000-4500.

The aforesai d reconmendati on of the
Fourth Central Pay Conmi ssi on
fixing the pay scale of Rs.3000-
4500 for the Private Secretaries to
the Hon'ble Judges has becone
applicable to the Delhi H gh Court
in view of the decision given in
the case of A.K @ulati. Therefore,
in view of this decision, which has
been uphel d by the Suprenme Court of
India, and also in view of the
direction given by M. Justice
Calla vide his judgment dated 9th
/10th March® 1995 in Special G vi
Appl i'cation Nos. 12921 of 1994 and
3601 of 1994 and keeping in view
the —recommendations ~contained  in
par agr aph-9. 39 of Chapter |1 X of the
Report of the Fourth ~Central Pay
Conmi ssion read with the Resol ution
dated 24.10.1986 of the GCovt. of

Gujarat, | decide, as directed in
the aforesaid judgnent, that the
pay-scal e of al | t he Pri vat e

Secretaries to  the Hon' bl e Judges

of the Gujarat High Court should be

that of Rs.3000-4500. Furthernore,

as per the direction given in the

case of A K CQlati the higher pay

scal e should be effected from

1.1.1986."

It was against the judgnment of ‘the |earned single Judge
State of Gujarat filed Letters Patent Appeal in /'the Hi gh
Court, which was disnissed by the Division Bench by judgnent
dated Cctober 10, 1996 which is impugned.

Meanwhil e, when the matter was referred by the Chief
Justice, GQujarat High Court to the State CGovernment in terns
of aforesaid note, counsel for the State of Cujarat at the
time of conclusion of the argunent before the Division Bench
nade the followi ng State which was recorded in the inpugned
j udgrent :

"His Excellency the Governor of

CGuj arat has concurred with the view

of the Government that, the Private

Secretaries attached to the Judges

of the Hi gh Court of Gujarat cannot

be given the pay scale of Rs.3000-

4500 beyond what is permissible

under the present rules and the

CGover nent Resol ution.”

Fromthe note of the Chief Justice, GQujarat H gh Court,
it is apparent that independently of the directions issued
by the single Judge, he arrived at the conclusion that
Private Secretaries to the Judges of his H gh Court were
entitled to pay scale of Rs.3000-4500. The State CGovernnent
could not by a terse statenent through its counsel brush
aside the recomendations of the Chief Justice. Such an
approach by the State Governnent is contrary to the
observations of the Constitution Bench of this Court in
State of U P. vs. CL. Agrawal & Anr. [(1997) 5 SCC 1]
reaffirmng what this Court wearlier said in Suprene Court
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Enpl oyees Wl fare Association vs. Union of India [(1989) 4
SCC 187]. In State of U P. vs. C L. Agrawal & Anr. [(1997) 5
SCC 1] the Court referred to an earlier passage in its
judgrment in the case of Suprene Court
Associ ation vs. Union of India [1989] 4 SCC 187] as under:

"There is a passage in the judgnent
in the case of Suprenme Court
enpl oyees’ Association that, in the
context of the * bef ore us,
deserves to be set out. W endorse
what is observed and commend it to
the States so that they nmay dea
with proposals nade by their Chief
Justice with due =~ deference and
respect.

57. So far as the Suprene Court and
the H gh Courts are concerned, the
Chief Justice of |India 'and the
Chi ef Justice of the concerned Hi gh
Cour't, are enpowered to frame rules
subject to this that when the rules
are franed by the Chief Justice of
India or by the Chief Justice of
the Hi gh Court rel ating to

sal ari es, allowances, | eave or
pension, the appr oval of t he
President of ' India or the Governor
case may be, is required. It “is

apparent that ‘the Chief Justice of
India and the Chief Justice of the
Hi gh Court have been placed at a
hi gher | evel in regard to the
framing of rules containing the
condition of service. It is - true
that the President of India cannot
be compelled to grant approval to
the rules franed by the( Chief
Justice of I ndi a rel ating to
salaries, allowances, | eave or
pensions, but it is equally ‘true
that when such rules have been
franmed by a very high dignitary of
the State, it should be | ooked upon
with respect and unless there is
very good reason not to grant
approval , t he appr oval shoul d
al ways be granted. If the President
of India is of the view that the
approval cannot be granted, he
cannot straightway refuse to grant
such approval, but before doing so,
there must be exchange of thoughts
between the President of India and
the Chief Justice of India."

It has been said that grant of

Rs. 3000- 4500 was to provide pronpotiona
of the Secretarial Service. To ny mind that is one way of
l ooking at the things. reference may be made to the Ofice
Menor andum dated Cctober 7, 1987, issued by the Government

of

India in the Mnistry of Personnel

Empl oyees Welfare

hi gher pay scal e of
avenues for menbers

Public Gievances and

Pensi ons (Department of Personnel and Training). First para
of this office Menorandumis as under: -

The undersigned is directed to say
that the recomendati on of the
Fourth Central Pay Comm ssion that
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in t he Centr al Secretari at
St enographer Service the posts of
Private Secretary to t he

Secretaries to Government of India

and equival ent officers may be

upgraded and given the scale of

Rs. 3000- 4500 was accept ed by

CGovernment vide the Mnistry of

Fi nance’ s Noti fi cation No.

F.15(7)/1G 86 dated 13.5.87 13th

March, 1987. Accordingly sanction

of the President is hereby conveyed

to the upgradation of the existing

posts of Private ~ Secretary to

Secretaries to the GCovernnent of

I ndia and equival ent officers, to

the scale of Rs:3000-4500 with

i medi ate effect.!

Subsequent paragraphs refer to nodalities of filling up
of these posts of Private Secretaries by selection nethod on
a centralized basis stated to be under consideration. It
will be thus seen that only the Private Secretaries attached
to the Secretaries to Government of India and equival ent
officers were to be given the pay-scal e of Rs.3000-4500. In
ot her words, nunber of posts of Private Secretaries in the
scal e of Rs.3000-4500 is equal to nunber of officers of the
rank of Secretaries in the Governnment ~ of India. The fact,
therefore, remamins 'that the officer wth whom Private
Secretary in the scale of Rs.3000-4500 is attached is of the
rank of Secretary or equal rank-in the Governnment of |ndia.
One cannot, therefore, divorce the officer of the rank of
Secretary or equivalent rank to the Private Secretary
attached to him In the present case when the State
CGovernment  deci ded to upgrade 10% posts of | Private
Secretaries in the scale of Rs.3000-4500 the net result was
that Chief Secretary, Additional Chief Secretary and
of ficers of equal rank became entitled to Private
Secretaries in the scale of Rs.3000-4500. In this context,
promoti on avenues of a stenographer in the scal e of Rs.3000-
4500 is only to post him wth the officers-in the rank of
Chief Secretary or equivalent rank in the State. |If the
whol e exercise was nerely to provide pronotional avenues to
the stenographers there was no need to say that posts of
Private Secretary to the Secretaries to Governnent of India
and equivalent officers may be upgraded and given the scale
Rs. 3000- 4500. Mbdal ity adopted by the State Government is to
achi eve the sane purpose and now Private Secretaries to the
Chief secretary, Additional Chief Secretary and officers of
equal rank are in the pay scale of Rs.3000-4500. This, in
fact, would rather appear to be the notivation behind the

script.
The State CGovernment decided to scrap the report of the
Gujarat State Third Pay conmission and to accept, in

principle, the recomendations of the Fourth Central Pay
comm ssion. The Commttee, which the State Governnent
appointed to examne the representations of the GQujarat
Sachi val aya and t he Allied Oficers St enogr apher s
Associ ation, had found justification to upgrade certain
posts of senior nmost Private Secretaries to the scale of
Rs. 3000- 4500 equivalent to the nunber of officers of the
rank of Additional Chief Secretary and above in the
Secretariat. Thereafter, the State Governnent decided that
10% of the existing+ posts of Private Secretaries cadre nmay
be upgraded in the pay-scale of Rs.3000-4500 with certain
riders. The effect of this has been that Private Secretaries
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working with the Chief Secretary, Additional Chief Secretary
and other officers of the simlar rank were given the pay
scal e of Rs.3000-4500. W have not been given any instance
where any such officer has a private secretary in a |ower
scale of pay. Not only that officers even lower in rank to
that of Additional Chief Secretary are having Private
Secretaries in the pay-scale of Rs.3000-4500. The result of
the decision of the State Governnent has been the sane: that
as reconmended by the Fourth Central Pay Conmi ssion that
posts of Private Secretaries to the Secretary to the
Government of India and equival ent officers be upgraded and
given the scale of Rs.3000-4500 and so also Private
Secretaries to the nunber of officers of the rank of Chief
Secretary, Additional Chief Secretary and equi val ent
officers in the State ~of Gujarat were given the sane pay-
scal e of Rs.3000-4500. On- this basis as well the Chief
Justice of the CGujarat ~High Court rightly, therefore, cane
to the ~conclusion that Private Secretaries working/attached
with the 'High Court Judges are entitled to pay-scale of
Rs. 3000- 4500.

What ever -that may be, here 1 find that the stand of the
State Covernment is a clear case of discrimnation wth
arbitrariness wit large on the face of it. It cannot be
allowed to stand otherwise it will anpbunt to putting stanp
of approval on what is patent disparity. Private Secretaries
to the Judges of the Gujarat H gh Court are all entitled to
pay scal e of Rs.3000-4500 w.e.f. January 1, 1986.

In this viewof the matter, |- would rather disniss the
appeals filed by the State Governnent wth costs. |,
however, agree that appeal filed by C. G Govindan be
di sm ssed




