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PETI TI ONER
STATE OF ORI SSA & CORS

Vs.
RESPONDENT:
M S STEEL AUTHORI TY OF INDI A LTD.
DATE OF JUDGVENT: 10/ 08/ 1998
BENCH

al, K VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. Venkat aswami, J.

Speci al | eave granted.

These appeals raise a comon question of |law and the
parties are sane in both the appeals. As a matter of fact,
in Cvil Appeal arising out of S.L.P. (C) No. 16665/92 the
Hi gh Court has sinply followed its earlier judgnent against
which the Civil Appeal arising out of “S L. P. (C No.
16718/ 91 has been filed. |In the circunstances, both the
appeal s are di sposed of by this conmon judgenent.

The respondent, a manufacturer of iron, steel and
allied products, entered into an agreenent of l|ease in
respect of land neasuring 569.6 acres wth the State
Covernment in order to neet its own requirenents of raw
materials, nanely, i mestone and dol om te. Under the
agreement, it was agreed that the respondent was liable to
pay royalty on the mnerals extracted. However, the dispute
that arises for consideration out of the two judgnents of
the High Court is whether the respondent is |liable to pay
royalty on the quantity of mneral extracted as it is or on
the quantity arrived at after the said nineral had undergone
a processing to renove waste and foreign matters. 1t was the
case of the appellants that the respondent was |iable to pay
royalty on the mneral extracted while the case of the
respondent was that the Iliability was on the quantity of
m neral obtained after it had undergone the process.

The process adopted by the respondent is given in the
SLP paper book at page 11, which reads as follows :-

"In the Mechanised Section of the

respondent’s quarry, after

bl asting, the bl asted materials

contai ning Linestone and ot her

foreign materials are |oaded by

nmechani cal shovels and are brought

to the «crushing Plant by dunpers.

These are called "Rum of M nes",

for short ROM The ROM are fed

into the crusher, and when

necessary stockpile is made, the

same is fed into the primry
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crusher whereafter it goes to the
secondary crusher nechanically.

In between he secondary crusher and
the screening Plant is affixed the
Wei ghto-neter. From the secondary
crusher the Linmestone is noved into
the screening Plant and from the
screening Plant to the stockpile.
The stockpile is then transported
and | oaded into the Railway wagons.

The Wi ght o- net er recordi ng
menti oned herei nabove, is done as
the wor knmen are pai d their
i ncentives on t he basi s of

production. This figure recorded by

the Weighto-nmeter s duly recorded

in t he books kept by t he

respondent -conpany in the regular

course of business as "production".

The 'Senior Mning Oficer is duly

i ntimated of the weight recorded in

the manner as aforesaid.”

The High Curt, after “referring to Section 9(1) f the
M nes and M nerals (Regul ation and Devel opnent) Act, 1957
(hereinafter called "the Act") and al so clause 3 of Par V of
the Lease Deed, held as follows :-

"A distinction has to be nmde

bet ween renoval \ fromthe mne and

renoval from the |eased area. |If

after the mneral is extracted from

the m ne, it under goes sone

processing and during processing a

part of the nmineral is wasted and

the wasted remamins on the leased

area and is not renoved therefrom

the | essee cannot be asked too pay

royalty on that portion (f the

wast age. "

On that view of the matter, the H gh Court ‘quashed the
demands, which were levied on the quantity of ‘unprocessed
m neral s.

Aggrieved by the order of the H gh Court, the present
appeal s are filed by special |eave.

The | earned counsel appearing for the appellants
submitted that the H gh Court was not right in naking the
di stinction and concluding that the quantity of ~minerals
whi ch had undergone certain process alone was liable to | evy
of royalty. According to the |earned counsel, this viewruns
counter to the view already taken by another Division Bench
of the same High Court in OJ.C No. 909/74. The further
case of the | earned counsel was that the judgnent on O J.C
909/ 74 was taken on appeal to this Curt by the aggrieved
assessee in Civil Appeal N 807/76 [National Cal Devel opnent
Corporation Ltd. Vs. State of Orissa & Ors.] and this Court
approved the view taken by the Hi gh Court and di smi ssed the
said Cvil Appeal on 5.12.91. Learned counsel, in support of
his argunent, placed reliance on the judgnments of this
Court, nanely, India Cenment Ltd. & Ors. Vs. State of Tam
Nadu & O's. [(1990) 1 SCC 12] and Saurashtra Cerment and
Chemical Industries Ltd. Vs. Union of India & Anr. [(1994)1
SCC 226]. Learned counsel appearing for the respondent-
assessee supported the judgnents under appeal on the basis
of the distinction made by the H gh Court.

W have considered the argunents and the reasonings
contained in the judgments under appeal
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Section 9(1) of the Act reads as
follows : -

“"The hol der of a nmning |ease

granted before the comencenent of

this Act shal I, notwi thstanding

anyt hi ng cont ai ned in the

instrunments of |ease or in any |aw

in force at such comencenent, pay

royalty in respect of any mnera

renoved or consumed by himor sub-

| essee from the |leased area after

such comrencenent, at the rate for

the time being specified in the

Second Schedul e in respect of that

m ner al

(Enphasi s suppl i ed)

It is to be notedthat +the levy of royalty is in
respect  of mnerals renoved or consumed by the contractor
fromthe '|eased ares. W have seen earlier the process that
the mineral said to undergo before the sanme was renoved form
| eased area. Section 9(1)  of the Act also contenplates the
levy of royalty on the mineral consunmed by the holder of a
mning lease in the leased area. If that be so, the case of
the appellants that such processing amounts to consunption
and, therefore, the entire mneral is 'exigible to |levy of
royalty has t be accepted. W are unable to agree with the
di stinction nade by the H gh Court and the conclusion that
the royalty can be 'levied only on the quantity of nminera
obt ai ned after processing.

Anot her Division Bench of the Oissa Hgh Court in
Nati onal Coal Devel opnent Corporation case (supra), while
considering the question whether the coal extracted by the
wor kmen for their own donestic consunption is exigible to
levy of royalty, accepting the contention of t he Revenue,
held "that renoval fromthe seamin the mne and extracting
the same through the pits's nmouth to the surface satisfy the
requirenment of Section 9 in order to give rise to liability
for royalty". This view of the H gh Court found approval by
this Court in Cvil Appeal No. 807/76 and this Court held
that the lessee in that case was liable to pay royalty for
the coal supplied to its worknen for consunption

In India Cement’s case (supra), a Constitution Bench
whil e considering the constitutionality of levy of case on
the royalty, held as follows :-

"In the Western India Theaters Ltd.

Vs. Cant onnent Boar d, Poona

Cantonment it was held that an

entertai nnment tax i s dependent upon

whet her there would or woul d not be

a show in the cinema house. |If

there is no show, there is no tax.

It cannot be a tax on professions

or calling. Professional tax does

not depend on the exercise of one’s

prof ession but only concerns itself

with the right to practice. It

appears that in the instant case

also on tax can be levied or is

| evi abl e under the inpugned Act if

on mining activities are carried

on. Hence, it is nmanifest that it

is not related to land as a unit

which is the only nmet hod of

val uation of |land under Entry 49 of

List 11, but is relatable to
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m nerals extracted. Royal ty is
payable on a proportion of the
m nerals extracted........

For the reasons stated above, we hold that the High
Court was not right in quashing the denmands, which were
rightly calculated and | evied. The inpugned judgnments of the
H gh Court are set aside and the 0OJ.Cs. filed by the
respondent stand di sm ssed.

The appeal s are all owed accordingly with no order as to
costs.




