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ACT:

Rent Control -Restrictions against eviction of tenants-Decree
for possession of house-Delivery given in the absence of
t enant - Execut i ng Court i ghoring restrictions-Legality-
Repugnance Msore House Rent and ~Acconmpdation Contro
Order, 1948, ss. 9 and 16 and Transfer of Property Act, 1882
(Act 1V of 1882), Code of Civil Procedure (Act V of 1908) ss.
47, 151.

HEADNOTE

The appellants in execution of a decree passed in their
favour for possession over a house obtained possession
thereof on July 22, 1951. The order for delivery of
possessi on was nade without notice to and in the absence  of
the respondent. The respondent nade an application in the
Executing Court under ss. 47, 144 and 151, Code of G vi
Procedure for setting aside the ex-parte order of delivery
and for redelivery of possession of the house to himor in
the alternative, for an order to the appellants for giving
facilities for renoving the noveabl es fromthe house. The
Executing Court upheld the contention of the appelllant that
76
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the respondent’s application was not naintainable. O
appeal by the respondent the High Court held that the
Executing Court had no jurisdiction to order the eviction of
the respondent because of the provisions of the Mysore House
Rent and Accommodation Control Order, 1948, which was in
operation on the date of eviction and under ss. 9 and 16 of
which certain restrictions were placed on the eviction of
tenants. On appeal to this Court by special |eave, the
appel l ants contended, inter alia, as they did in the High
Court also-, that the Mysore House Rent Control Order of
1948 was repugnant to the provisions of the Transfer of
Property Act, 1882 (IV of 1882), which becane applicable in
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the State of Mysore by Part B States (Laws) Act, 1951 (Act
11 of 1951), which canme into force on April 1, 1951 ; and
therefore the House Control Order could not operate on the
rights of the parties on the day when the Executing Court
made the order for delivery of possession to the appellants,
i. e., July 9, 1951, or when delivery was actually given
i.e., on July 22, 1951

Hel d, that the Transfer of Property Act came into force only
when it was extended by notification dated Septenber 12,
1951, under s. 3 of that Act, i.e., fromOCctober 1, 1951
and therefore the Msore House Rent and Acconmpdation
Control Order, 1948, was not repealed as fromApril 1, 1951
when the Part B States (Laws) Act, 1951, canme into force and
was in force when the possession was delivered. It was then
an existing law which was saved by Art. 372 of the
Constitution and remai ned unaffected by Art. 254, and the
guestion of repugnancy to the Transfer of Property Act (Act
IV of 1882) did not arise in this case.

M s. Ti 'akram Ranmbaksh v. Bank of Patiala, A Il.R 1959
Punj . 440, consi dered.

Section 47 of the Code of Civil Procedure was applicable to
the proceeding out of which this appeal has arisen because
the question whether the decree was completely satisfied and
therefore the court became functus officio was a matter
relating to execution, satisfaction and discharge of the
decree.

Ramanna v. Nallaparaju, A |. R 1956-°S.-C. 87 and J. Marret
V. Mohamad Shirazi and Sons, A I.R 1930 P. C. 86,
consi der ed.

VWere the court was not aware of the statutory restriction
by which the execution of a decree was prohibited and passed
an ejectnent decree against a tenant the Executing Court
coul d not execute the decree and any possession given. under
an ex parte order passed in execution of such a decree could
be set aside under s. 151 of the Code of Civil Procedure.

K. Muhammad Si kri Sahib v. Madhava Kurup, A 1.R 1949 Mad.
809, considered. 1

The contentions of the appellant based on the ground of res
judi cata and estoppel were w thout any force. Sections 9(1)
and 16 of the House Rent Control Order placed restrictions
on
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the power of the Court to execute the decree and ignoring
them was not nerely an error in the exerci se of
jurisdiction.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 302 of 1955.
Appeal by special |eave fromthe judgnment and order dated
April 3, 1954, of the Mysore High Court in Regular  Appea
No. 195 of 1951-52.

S.A Copala Rao and B. R L. lyengar, for the appellants.
Mrle N Lakshm naranappa, P. Ram Reddy, R Thi agarajan —and
C. V. L. Narayan, for the respondent.

1960. Septenber 8. The Judgnent of the Court was delivered
by

KAPUR J.-This appeal has little substance and nmust ,
therefore, be disnmssed. The appellants are the decree-
hol ders and the respondent is the judgnent-debtor. On
February 3, 1941, by a registered deed the father of the
appel l ants | eased to the respondent the house in dispute for
a period of 10 years with an option of renewal for further
periods for as long as the respondent wanted. This house
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was used by the respondent for his hotel.

The father died on January 25, 1945. On Decenber 21, 1945,
the appellants filed a suit for a declaration that the deed
of |ease of February 3, 1941, executed by their father was
not for legal necessity or for the benefit of the famly,
that the alienation was not binding on themand the option
of renewal under the |ease was void and unenforceable on
account of uncertainty. The appellants further prayed for
delivery of possession and for a decree for a sum of Rs.
2,655 as past nesne profits and future nmesne profits at Rs.
250 per nensem as from Decenber 1, 1945. The respondent
filed his witten statenent on March 11, 1946, and an
additional witten statenent on Novenber 26, 1946, whereby
he raised an objection to the jurisdiction of the court by
reason of the Mysore House Rent Control Order of 1945. The
trial judge upheld the prelimnary objection and disnissed
the suit. On appeal, the High Court set aside the decree on
the ground that the

594

nature and scope of the suit had been nisconceived by the
trial court —and that it was not based on relationship of
landl ord and tenant and therefore s. 8(1) of the Msore
House Rent Control Order was inapplicable and the case was
remanded for retrial.

On  August 23, 1948, the suit was decreed.  The trial court
held that the | ease was binding for the first period of ten
years as from My 1, 1941, as it was supported by |ega
necessity; but the option of renewal was voi d and
unenforceable for ‘uncertainty and therefore a decree for
possessi on was passed to be operative on the expiry of ten
years, i.e., My 1, 1951. On appeal the Hgh Court
confirmed that decree on August 22, 1950.

On July 9,'1951, the appellants took out execution of the
decree and on July 22, 195 1, possession was delivered to
them The order for delivery was nmade without notice to and
in the absence of the respondent. ~The proceedings, "spot
mahazar" that the respondent cane to the spot after delivery
of the major portion of the property in dispute ‘had been
delivered to the appellants.

On  August 13, 1951, the respondent made an application in
the Executing Court, the District Judge, under ss. 47, 144
and 151 of the Code of Civil Procedure for setting aside the
ex parte order of delivery and for redelivery of possession
of the house to himand in the alternative for an order to
the appellants to give facilities to him (respondent) to
renove the various noveables and articles nentioned in the

petition. The appel |l ants pl eaded that the application was
not maintainable. The District Judge, on Novenber 14, 1951
upheld this contention and dism ssed the application. An

appeal was taken to the High Court and it reversed the order
of the Executing Court and directed the appellants<to return
possession of the house in dispute to the respondent | al ong
with the noveables which were in the house at the tine
respondent was evicted. The H gh Court held that the
Executing Court had no jurisdiction to order the eviction of
the respondent because of the provisions of Msore House
Rent and Accommodation Contro
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Order, 1948, which was in operation on the date of eviction,
The High Court having refused to give a certificate under
art. 133 the appellants obtained special |eave to appea
from this Court on January 12, 1955, and this is how the
matter has come to this Court.

The guestion for- decision mainly turns upon the
applicability of the provisions of the two House Rent
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Control Orders of 1945 and 1948 and how far they were
applicable to the proceedings in the suit and execution
The Mysore House Rent Control Order of 1945 cane into force
on November 6, 1945, and by s. 8(1) of this Act a
restriction was inposed on the eviction of tenants and the
rel evant part of this section was:-

Section 8 "(1) A tenant in possession of a house shall not
be evicted therefrom whether in execution of a decree or
otherwise before or after the ternmination of the tenancy,
except in accordance with the provisions of this clause;
(2)A landlord wshing to evict a tenant in possession
shall apply to the Controller for a direction in that
behal f. If the Controller after giving the tenant a
reasonabl e opportunity ~ of showi ng cause agai nst t he
application, is satisfied

This Order was replaced by the Mysore Rent and Acconmbdati on
Control Order of 1948 which cane into force on July 1, 1948.

The relevant provisions of this Oder, i. e., ss. 9 and 16
whi ch are applicable to the present appeal are as foll ows: -
Section 9 " (1) Atenant in possession of a house shall not

be evicted therefromwhether in execution of a decree or
ot herwi se except in accordance with the provisions of this
cl ause

(2)A landlord who seeks to evict a tenant in possession
shall apply to the ' Controller for a direction in that behalf
| f t he Controller, after giving tenant a suitable

opportunity of showi ng cause agai nst such application-, 1is
sati sfied: -

this Oder shall Prevent

596

a landlord from filing a suit for eviction of ‘a tenant
before a conpetent civil court, provided that no decree for
eviction of a tenant, passed by a civil ~court shall be
executed unless a certificate tothat effect is obtained
fromthe Controller "

It was argued on behalf of the appellants before the  High
Court and that argument was repeated before wus that the
Mysore House Rent Control Order of 1948 was repugnhant to the
provi sions of the Transfer of Property Act (Act I'V of © 1882)
whi ch was brought into force in the State of Mysore by Part

B States (Laws) Act, 1951 (Act II1 of 1951). This Act was
enacted on February 22, 1951, and cane into force on Apri
1, 1951, which was terned the appointed day. 't was

contended therefore that the House Control Order could not
operate on the rights of the parties on the day  when the

Executing Court made the. order for delivery of possession
to the appellants, i.e., July 9, 1951, or when the delivery
was actually given, i.e., on July 22, 1951. To test. the
force of this argunent it is necessary to examne the
provisions of Part B States (Laws) Act and how and when as a
consequence of it the Transfer of Property Act becane
effective and operative in the State of Mysore. Section 3
of that Act deals with the extension and anendnent of
certain Acts and Ordi nances. The Acts and the Ordinances
specified in the Schedul e were anended and becane applicabl e
as specified and as a consequence the fourth paragraph of s.
1 for the words " Bonbay' Punjab or Delhi ", the words "
that the said States " were substituted. Therefore the
effect of the Part B States (Laws) Act merely was that qua
the Transfer of Property Act, the State of Mysore was pl aced
on the sanme footing as the States of Bonbay, Punjab or
Delhi. It was by virtue of a Notification No. 2676-Cts. 46-
51-5 dated Septenber 12, 1951, that the Transfer of Property
Act was extended to the State of Mysore as from Cctober 1

1951. Consequently the laws of the State applying to | eases
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which would include the Mysore House Rent Control Order of
1948 continued to be in force and applicable to cases that

were pending till it was repeal ed by the
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Mysor e Rent Control Act of 1951 which received t he
President’s assent on August 16, 1951. The argunent,

therefore, that as fromApril 1, 1951, as a result of
repugnancy the House Rent Control Order of 1948 stood
repeal ed nmust be repelled as wunsound and cannot be
sustai ned, because it was an existing | aw whi ch was saved by
art. 372 of the Constitution and renmai ned unaffected by art.
254. The Punjab High Court in Ms. Tilakram Ranbaksh v.
Bank of Patiala (1) discussing the effect of Part B States
(Laws) Act on the application of the Transfer of Property
Act to PEPSU said:
" Al that Central Act 11l of 1951 has done
is to make it possible for Part B States to
extend the Act to any part of territory by
notification. Actually, however, this wag
never done by PEPSU or Punjab and the Transfer
of Property Act is not-as such in force there.
It is wunnecessary in the circunstances to
exam ne-the argument further "
Al t hough the question of repugnancy was raised in the Hgh
Court at the time of the hearing of the appeal, the true
effect of s. 3 of the Part B States (Laws) Act was not
brought to the notice of the |earned Judges nor was the
Notification placed before them but it was discussed by the
H gh Court in its order refusing certificate under art.
133(1) of the Constitution. The argunment _of repugnancy,
therefore, is wholly inefficacious in this appeal.
The inapplicability of s. 47 to the proceedi ngs out of which
the appeal has arisen was also raised before us, but that
contention is equally unsubstantial because the question
whet her the decree was conpletely satisfied and therefore
the court becane functus officio is a matter relating to
execution, satisfaction and di scharge of the decree. It was
held by this Court in Ramanna v. Nal |l aparaju (2) that:
" VWhen a sale in execution of a decree is
i mpugned on the ground that it s not
warranted by the terns thereof, that question
could be agitated, when it —arises between
parties to the decree, only by an application
under s. 47, and not in a separate suit "
(1) A I.R 1959-Pb. 440, 447.
(2) AI.R 1956 $.C. 87, 91
598
See also J. Marret v. Mhamrad Shirazi & Sons (1) where. the
facts were that an order was made by the Executing  Court
directing contrary to the terns of the decree the paynent of
a certain fund to the decree-holder. The Madras High Court
in K Mhammad Sikri Sahib v. Madhava Kurup (2) held that
where the Executing Court was not aware of the amendnent of
the Rent Restriction Act by which the execution of a decree
was prohibited and passed an ejectnent order against a
tenant, the Executing Court could not execute the decree and
any possession given wunder an ex parte order passed in
execution of such a decree, could be set aside under s. 151
of the Code of Civil Procedure. The prohibitionis equally
pui ssant in the present case and s. 47 read wth s. 151
woul d be equally effective to sustain the order of
redelivery made in favour of the respondent.
The applicability of res judicata and the defenses of waiver
and estoppel were also raised by the appellants. The
contention of res judicata was based on the plea taken by
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the respondent in his witten statenent, dated March 11
1946, where he pleaded that the civil court had no
jurisdiction to order eviction because of the House Rent
Control Order, 1945, to which the reply of the appellants
was that considering the nature of the suit and the
consequential renedy that they were seeking, the plea of
jurisdiction of the court was not open to the respondent.
Thereupon the trial court raised a new 'issue " whether this
court has jurisdiction to try the suit, in view of the House
Rent Control Order " which was decided against t he
respondent and a decree in favour of the appellants was
passed on August 23,1945. This judgnent forned the basis of
the argunent before us that the plea of in-executability of
the decree could not be raised because it was barred on the
principle of res judicata. The plea of res judicata is not
avail able to the appell ants as the prohibition on account of
the House Rent Control Order was not against the passing of
the decree but~ against its execution and therefore the
obj ection to the executability could only be taken
(1) A I.R 1930 P.C. 86,
(2) A 1.R 1949 Mad. 809.
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at the time of the execution of the decree which in the
instant case could not  be done because the order for
delivery by the Executing Court was passed wi thout notice to
the respondent. W nust, therefore, repel  the contention
based on the ground of res judicata.
The argurment of waiver and estoppel is al so devoid of force.
This plea was based on a letter ~which the respondent’s
lawer sent in reply to the respondent asking to make
arrangenents to put the appellants in possession. The
f or ner replied thereto that his client’ was nmaki ng
arrangenents and as soon as he could do go, he would hand
over possession to the appellants.” This is slender | basis
for the sustainability of the plea of waiver and estoppel
There is no conduct on the part of the respondent which has
i nduced the appellants to change their position or/ has in
any way affected their rights and the plea of non-
executability which has been taken is based on statute and
agai nst statute there cannot be an estoppel. Thi s~ ground
taken by the appellants is equally unsound and nust be
rej ected.
The contention raised that ignoring ss. 9(1) and 16 of the
1948 House Rent Control Order is no nmore than an error - in
the exercise of jurisdiction does not appear to be “sound
because those sections are a fetter on the executability of
the decree and not nmerely an error in the exercise of the
jurisdiction. In the present case the two sections
nmentioned above were a restriction on the power of the court
to execute the decree and therefore this argunent nust also
be, rejected.
In the result this appeal fails and is disnissed with costs.
Appeal dism ssed.
77
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