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The short question that arises for our consideration in
this appeal is whether the State Governnment is enpowered to
collect differential supervision charges with retrospective
ef fect under Section 58-A of the Bonbay Prohibition Act,
1949?

The facts leading to the filling of this appeal are as
follows: -

The first appellant is a conmpany registered under the
provision of the Conpanies Act, 1956. The second appel |l ant
is a share-holder and director (of the first appellant-
conpany. The appellants, for the sake of conveni ence, will
be referred to hereinafter as the 'Conpany’. The conpany is
engaged in the nmanufacture of alcohol potable “1iquor
country liquor and al cohol based chemicals. As required
under Section 58 A of the Act read with Condition No.2 of
the License issued to the Conpany in Form’'1’, the Conpany
used to pay in advance the supervision charges towards the
costs of the staff deputed for the purpose of supervising
the operation of manufacture, storage and issue of spirit.
The I nspector of prohibition and Excise by a |letter dated
19th July, 1979 informed the conmpany that the wages. and
dearness al l omance of Governnment servants were increased
retrospectively and on account of that the supervision
charges payable by the Conmpany conmes to Rs. 1,54,379.79 for
the period 1970 to 1979. However, pursuant to the said
letter dated 19th July, 1979, no steps were taken by the
respondents to collect the differential anpbunt from the
Conpany. While so, the Conpany on 7th April, 1983 received a
denmand Notice dated 21st March, 1989 <calling wupon the
Conpany to pay the differential anpbunt of supervision
charges ampunting to Rs. 99,702.10 immediately wthin 15
days fromthe date of the receipt of the said Denand Noti ce,
failing which |legal action to recover the anmount as arrears
of land revenue woul d be taken

Aggri eved by t he sai d demand of differentia
supervi sion charges retrospectively, the conpany noved the
H gh Court by filing a wit Petition No. 1672/83 under
Article 226 of the Constitution of India. The said Wit
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Petition was heard along wth wit Petition No. 940/82 and
the main judgnment was rendered in Wit Petition No. 940/ 82.
A Division Bench of the Bonbay H gh Court upheld the
i mpugned denand of differenti al super vi si on char ges
retrospectively. The Comnpany, aggrieved by the judgment of
the Bonbay Hi gh Court dated 12.9.90, has preferred this
appeal by special |eave.

Learned counsel appearing for the appellants-conpany
submitted that the inmpugned judgnment of the Division Bench
runs counter to an earlier Division Bench judgment of the
same High Court on the sanme point. It is stated that another
Division Bench in Ms J.E. Bilnoria & sons Vs. The State of
Maharashtra & Ors. [1990 (2) Bonbay C R 108 (Nagpur Bench)]
has quashed simlar demand of differential supervision
charges retrospectively. Therefore, the judgment under
appeal, ignoring the earlier division Bench judgnent on the
sane poi nt, cannot be sustai ned:

Learned counsel —appearing for the respondents, placing
reliance on the reasoning given in the judgnent under
appeal , supported the conclusions reached by the D vision
Bench.

Section 58-A of the Bonmbay Prohibition Act, 1949
enabl es the Statenent Governnent to |evy and collect what is
call ed supervision ~charges. It is common ground that this
supervi sion charges are collected in. advance at the
begi nning of every quarter. The question for consideration
is whether this collection of supervision charges in advance
can be revised as a consequence of revision of salaries to
Governnment servants. - Wiile upholding such revision and

col l ection of di fferential supervisi on char ges
retrospectively, the |learned judges in the judgnent under
appeal held that the Iliability to pay supervision charges

and the quantification of the same are two different
concepts and, therefore, the liability was not inposed with
retrospective effect, but nerely rates are revised wth
retrospective effect. The Division  Bench for comng to the
above concl usion placed reliance on a single Judge's
judgrment in Wit Petition No. 631/82. As a matter or fact,
we find that the judgnment of the learned Single judge in
Wit Petition No. 631/82 was expressly overruled by an
earlier Division Bench of the Bombay High Court on 1.8.89 in
M s J.E. Bilnmoria's case (supra). W presune that this
Di vi sion Bench judgnent was not brought to the notice of the
latter Division Bench, otherwise they would not have taken
dianetrically opposite view without referring the issue to a
| arger Bench. We further notice that the judgment” in Ms
J.E. Bilmoria's case was not challenged by the Revenue as
per the information passed on by M. Nargolkar, |earned
counsel for the respondents.

In Ms J.E. Bilnoria’s case, the reasonings of the
Di vision Bench to hold that the demand of differentia
supervi si on char ges retrospectively was wi t hout
jurisdiction, are in the foll ow ng words: -

"W have already pointed out above

the provisions of Section 58-A of

the Bonbay Prohibition Act the

rel evant rules and the conditions

of licence, which bear wupon the

guestion of supervision charges. |If

i n pursuance of the provisions of

Section 58- A of the Bonbay

Prohibition Act, the rules and the

condi tions of l'i cence, advance

paynment of the supervision charges

had to be made at the beginning of
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every quarter and without paynent
of those charges, the articles
could be removed from the bonded
war ehouse for sale evidently the
duty of the licensee, who stores
articles in the bonded warehouse,
would be only to pay the anount
whi ch has been ascertai ned and had
to be paid in advance. Neither of
these provisions clothes the State
Government or the conm ssioner with
the aut hority to char ge the

supervi si on charges with
retrospective effect. Qovi ousl y,
when section 58-Auses the words
"the cost of such staff shall be

paid to the State Governnent", that
woul d have reference to the cost of
the 'staff as obtaining for the
peri'od during which the goods are
stored in the bonded warehouse and
not the incidence which the State
woul d have to bear by reason of
such a renote circunstance as the
upward revision of the pay-scales
of its own enployees at & latter
dat e.

W& rnust bear in -mnd the
nature of excise duty as indicated
in Ms M Dowell & Co. 's case,
Al.R 1977 S.C. 1459 (supra) that
it is an indirect duty which the
manuf acturer or producer passes on
to the wultimte consunmer, that is,
ultimate incidence wll always to
be on the customer. By attenpting
to pass on the incidence of upward
revi sion of pay-scales to the
i censees, several years after the
renoval of the articles from the
bonded warehouse, the respondents
woul d nmake it inpossible for the
petitioners to pass on the cost of
storing the articles in the bonded
war ehouse to the ultimte consumer,
and this clearly the respondents
cannot be permitted to do, because
such a situation had never been
anticipated by the petitioners, and
by the wunilateral action of the
respondents, no addi ti ona
l[iability can be inposed on the
petitioners.

As observed in (lncone Tax
Oficer V. 1.MC Ponnoose), AIl.R
1970 S.C. 385, it is open to a
sovereign legislature to enact |aws
whi ch have retrospective operation.
Even when the parlianent enacts
retrospective laws such |aws are no
doubt prima facie of questionable
policy, and contrary to the genera
principle that |egislation by which
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the conduct of mankind is to be
regul ated ought, when introduced
for the first tine, to deal wth
future acts, and ought not to
change the character of past
transactions carried on upon the
faith of the then existing law. The
Courts will not, therefore, ascribe
retrospectivity to new | aws
affecting rights unless by express
words or necessary inplication, it
appears that such was the intention
of the legislature. Here, it does
not appear to us that Section 58-A
of the Bonbay prohibition  Act
permtted the CGover nirent
retrospectively to raise t he
guantum of ~costs, nor is there any
warrant to infer that there was
del egation to the rule naki ng
authority to charge the amount of
costs on the basis of the events
whi ch coul d not have been
anticipated at ~ thetime the costs
wer e assessed,

After describing in detail how
t he petitioners or der their
affairs, the petitioners have
stated in ground No. (vi) of para 2
of the petition that on a rationa
interpretation of the rel evant
conditions and provi si ons, t he
petitioners were entitled to know
in advance the costs payable by
themso as to enable them to fix
the price of goods, and the
respondents, having acted in the
manner and permtted to t he
petitioners to sell the goods. on
the effective representation that
the cost of supervision charges for
incoming quarter was fixed for the

sai d quarter, cannot now be
permtted to go back on their said
representation and demand
additional anount, nore so wth
retrospective ef f ect from
5.5.1970."

On a scrutiny of these two Division Bench judgnents,
the view taken in Ms J.E. Bilnpria s case commends /to us
and we are of the view that the reasonings given therein are
wel | -founded. W are, therefore, of the view that the
i mpugned demand of di fferenti al supervi si on char ges
retrospectively cannot be sustained and accordingly the
j udgrment under appeal is set aside and the Wit Petition No.
1672/83 filed by the conpany stands allowed. The question
posed at the beginning is answered in the negative.

In the result, the appeal is allowed accordingly with
no order as to cost.




