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S. SAGH R AHVAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT
S. SAGH R AHMAD, J.
1. "No, mere experiential know edge is no equivalent to a
Degree in Engineering" is our positive answer to the
negative argunent that respondent, though not possessing the
requisite qualification, be held to be validly holding the

post of principal, ITlI, on the basis of the experience.

2. The facts, the questions raised and the findings
thereon are recorded hereinafter.

3. The respondent was appointed as Senior Instructor on

3.12.1957 and was pronpted as Supervisor Instructor on
13.12.1959. Thereafter he was pronpoted as Forenan and then
as G oup Instructor.

4, On 15.6.1976, respondent was pronmpted as - Principal
class Il, for a period of six nonths or till the candi dates
duly selected by the Public Service Conm ssion for that post
were available (whi chever was earlier).  The post of
Principal, Class Il was a newy created post and was not
i ncluded in the MP. I ndustri al (Gazetted) Service
Recruitnent Rules, 1965 and since the node of appointnent or
recruitnment Rules, 1965 and since the node of appoi ntnment or
recruitnment on that post was not prescribed till about 1985,
the respondent continued to work on that post at different
pl aces where he was transferred fromtine to tine.

5. On 28. 6. 1985, Madhya Pradesh |ndustri al Trai ni ng
(CGazetted) Service Recruitnment Rules 1995 (for. short,
Rul es), nade by the State Government wunder Article 302 of
the Constitution, were published. These Rules replaced the

M P. Industrial (Gazetted ) Service Recruitnment Rules,
1965. The new Rules provided that the post of principal
Gade li, would be filled up by direct recruitnent to the

extent of 75 per cent and by promption to the extent of 25
per cent. The manner of recruitment by way of pronotion was
indicated in Rules 13 to 18.

6. After the Rules were made and duly pronul gated, a neeting
of the Departnmental pronotion Conmittee was held in
Noverber, 1985 to consider the eligible candidates for
regul ar promotion on the post of principal, Cass Il. Since
the respondent did not possess a Degree or Diploma in
Engi neering prescribed under the Rules for the post of
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Principal, Cass 11, the Committee found himfit only for
the post of Vice Principal and, therefore, by order dated
12.06. 1986, he was pronoted and appointed as Vice-

Principal, Industrial Training Institute, Bhil ai

7. It is this order which constitutes the basis of this
protracted litigation as the respondent who was already
working as Principal, Cass Il characterises the said order
as an order of reversion.

8. The respondent challenged this order in a Wit Petition

filled before the MP. Hi gh Court which was transferred to
the MP. State Administrative Tribunal, Jabal pur, and the
Tribunal, by its judgment dated 19.4.1994, allowed the
petition with the finding that the requirement of possessing
the educational qualification of a Degree or Diploma in
Engi neering for the post of Principal was applicable only to
direct recruitment and not to pronotions and as such the
respondent who, admittedly, did neither possess a Degree nor

a Diploma in Engineering, was still entitled to be pronoted
as Principal, Oass I
9. It i's “the logic of this apparently illogical reasoning

which is to be scrutinised by us in this appeal
10. Appoi ntnent s, either by direct requirenent or by
promotion, on the post of Principal, Cass | or class Il as
pointed out earlier, are made in accordance wth the
provisions of the 'Rules promulgated in 1985, Rule 7 which
deals with "appointment to the Service" provides as under: -

" 7. Appointnment to he service.-"An

appoi ntnent to 'the service, after

conmmencenent of these rul es, shal

be made by the  CGovernnent and no

such appoi nt ment shal - be nade
except after selection by one of
t he nmet hods of recruitnent

specified in rule 6."
11. Method of recruitnment has been indicated in Rule 6
whi ch i s quoted bel ow -

" 6. Mthod of recruitnment.- (1)

Recruitment to the service after

t he commencenent of these unless,

shall be by the follow ng mnethods;

nanel y, : -
(a) By direct recruitnent through
sel ecti on;

(b) By pronotion of the nenbers of
the Service as specified in Colum
(2) of the Schedule 1V;

(c) By transfer of the persons
substantively appointed on the
specified posts in the specified
servi ce.

(2) The nunber of the persons
recruited under clauses (b) and (c)

of sub-rule (1) shall not at any
time exceed, the percentage as
shown in Schedule Il of the nunber

of duty posts.

(3) Subject to the provisions of
these rules, the method or nethods
of recruitment to be adopted for
the pur pose of filling any
particul ar vacancy or vacancies in
the service, as may be required to
be filled during any particular
peri od of recruitnment, and the
nunber of the persons to be
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12.

prescri bes educationa

13.
(I
14.
provi

recruitment, and the nunber of the
persons to be recruited by each
nmet hod shall be deternined on each
occasi on by the Governnent in
consultation with the Conmm ssi on.

(4) Not wi t hst andi ng anyt hi ng
contained in sub-rule (1) if in the
opi nion of the Covernment, the
exi gencies, of the service so
requires, the CGovernnent may, after
obtaining the approval of t he

CGover nrent in t he CGener a
Adm ni stration Departnent, adopt
such net hod or nmet hods of

recruitment to the service other
than those specifiedin the said
sub-rule, as it may by order issued
inthis behal f prescribe.”

Condi'tions of ~eligibility of the candidates for direct
recruitnment are indicated in Rule 8. first part of the rule
deals with the requirenent of "age".

(2) educational qualifications. -
The candidates mnust possess the
educati onal qualification
prescribed for the service as shown
in the Schedule Il1:

Provi ded that -

(a) In exceptional cases t he
Conmi ssi on may, on the
recomrendati ons of — the Governnent,
treat any candidate as qualified
for appearing for selection who
though not possessing any of the
qualifications prescribed in this
Cl ause, has passed exam nati on
conducted by other institutions by
a standard which, in the opinion of
t he Conmi ssi on justifies t he
consi deration of the candidate for
sel ecti on.

(b) Candi dates, who are otherw se
qualified but have taken degrees
from foreign Uni versities not
specifically recognized by the
Covernment, nay; al so be considered
for selection at the direction of
the Conmi ssi on.

The educational qualification prescribed
s a Degree or Diplonma in Engineering.

(2) which

in

Rul e 13 provides for appointnment by pronotion.

des conditions of eligibility for

Rul es are quoted bel ow

" 13. Appointment by pronotion.-
(1) There shall be constituted a
Conmittee consisting the nenbers
mentioned in Schedule |V for making

a prelimnary sel ection for
pronoti on of t he eligible
candi dat es.

(2) The commttee shall neet at
intervals ordinarily not exceeding
one year.

(3) 15 percent and 18 percent of
t he vacanci es avai |l abl e for

pronoti on.

qual i fications is quoted bel ow -

Schedul e

Rul e 14
Bot h the
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pronmotion in such posts in which
the percentage of promotion is 33
1/3 or nore as specified in the
Schedule I'l, shall be reserved for
the candidates belonging to the
Schedul ed Castes and Schedul ed

Tri bes respectively who are
eligible for pronoti on in
accordance with the provisions of
rule 14.

(4) The procedure for promption to
the reserved vacancies shall be in
accordance wth the instruction
issued by the Government in the
General Adm nistration . Departnent
fromtinme to tinme."

"14. Conditions of- eligibility for

promotion. - subj ect to the
provi'sions of  sub-rule (2), the
Comm ttee shall, consider the cases
of all those persons, who, on'the

first day of January of that year
had conpleted service of such
nunber of years, whet her in
of ficiating or substantive
capacity, on the post from which
promotion is to be nade as
specified in colum (3) of Schedul e
IV and are wthin the =zone of
consideration in -accordance wth
the provisions of sub-rule (2):

Provided that the services of the
rel eased officers of the Enmergency

Commi ssi on and short Servi ce
Conmi ssion after their appointnent
in the service, shall be counted

fromthe date from which, they have
been deened to have been appointed
inthe service in accordance with
the General Administration Deptt.
Meno No. 2266/1987/1 (3) 67 dt. the
21st COctober, 1967.

Provided further that wunder this
rule no junior person shall be
consi der ed for Sel ect G ade
Promotion in Preference to the
person senior to himnmerely on the
basi s of hi s conpl eti ng the
proscri bed service.

92) The field of selection shal
ordinarily be limted to seven
times of the nunber of officers to
be included in the select list in
respect of posts to be filled on
the basis of "merit-cumseniority"
and five times the nunmber  of
officers to be included in the
select list in respect of posts to
be filled on t he basi s of
"seniority-cumnerit";

Provided that if required nunber of
suitable officers are not avail able
inthe field so determned, the
field may be enlarged to the extent
consi der ed necessary by t he
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conmittee by nmentioning the reasons
inwiting".

15. Rule 15 provides for the preparation of a Ilist of
of ficers found suitable for promotion. Rule 16 requires this
list to be sent to the Conmssion for approval. Once the
list is approved by the Comm ssion, it beconmes the Select
List contenpl ated by Rule 17. rule 18 provides that
appointnent to the service shall be nmde from the Sel ect
List and in naking appointnent of the officers included in
the Select List, the order in which their names appear in
the select List shall be strictly adhered to except as
ot herwi se provided in the Provision to Sub-rule (1) of Rule
18. Since Rule 14 which sets out the conditions of
eligibility for pronotion specifically refers to Schedule IV
for purposes of indicating the nunber of years of service
whi ch shoul d have been conpleted by the officer concerned in
order to be eligible for pronotion, the relevant provisions
of Schedule |V are reproduced below -

" SCHEDULE | V

(See Rule 13)

Name of the Nanme of the M ninmum Name of the Nanme of the
Depart ment Service or experience service or Mnbers of
post from _for post  to the
whi ch eligibility which Depart nent a
pronoti on Pr onot i on pronoti on
is to be i's to be Comm ttee
nmade made
(1) (2) (3) (4) (5)
Man Power The Madhya
Pl anni ng Pr adesh
Depart - I ndustria
ment Trai ni ng
(Gazetted
Service
Princi pal 3 years Dy. Appren- Di rector
Class Il ti-ceship Enpl oy-
Advi ser ment and
(j unior) Tr ai ni ng,
Pri nci pal , Madhya
class | Pradesh
Menber
G oup Inst- 3 years Pri nci pa
ructor/ Cass I
Techni ca

Assi stant /Jr.
Advi ser, Appren-
ticeship/MII

Wi ght Forman/
Superi nt endent ,
Trai ni ng provi ded
that they possess
the technical and
educati ona
qualifications
specified in

Col um(5) of

Schedule I11.

Group 10 year Vi ce-

I nstructor/ Princi pa
Techni ca

Assi st ant/
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Juni or Advi ser

Apprenticeship

IMI1 Wight

For eman/

Superi nt endent ,

Techni cal , not

possessi ng

Di pl ona/

Degr ee
16. It is thus specifically nentioned in Schedule IV that
Group Instructor/ Techni cal Assistant/Junior Advisor Etc. Wo
have conpleted 3 years of service would be eligible for
pronmotion to the post of principal, Class 11. the
requi renent does not stop here. It proceeds further to say,
"provided they possess ~the  technical and educationa
qualification specified “in Colum (5) of Schedule 111"
Readi ng Rules 13 and - 14 along wth schedule 1V as also

colum (5) of Schedule 111, it becones apparent that in
order to beeligible for pronotion to the post of principal,
Class Il, the officer concerned should not only have put in

3 years of service but shoul dal so possess the technical and
educational qualification set out in Colum (5) of schedule
[11, nanmely, that they -should have either a Degree or
Diplonma in Engineering. Colum (5) of 'Schedule Il which
prescri bes educational qualifications for direct recruitnent
thus becones a part of Schedule [Von the principles of

"l egi slations by ref erence or i'ncor poration." These
qualifications will, ‘therefore, be applicable not only to
direct recruitment but also to pronpotions .

17. Schedul e IV al so i ndi cates t hat G oup
I nstructor/ Techni cal Assi st ant/ Juni or Advi ser
Apprenticeship/MI I Wi ght For eman, Superi nt endent ,
Techni cal who do not possess - Degree or Diploma in
Engi neering will be eligible only for pronotion to the post

of Vice-principal provided that they have put in 10 years of
servi ce.

18. Thus, the Rules specifically provide for pronotion of
both the groups, nanely, those who hold the  Degree or
D ploma in Engineering and those who do not possess this
qualification. Those who possess Degree or Diploma .in
Engi neering can be pronoted to the post of Principal, C ass
Il and other higher posts indicated Schedule |V while those
who do not possess such Degree or Diplonma can be pronoted
only up to the post of vice-principal

19. Adnmittedly, the respondent does not possess either a
Degree or Diploma in Engineering. He possesses Diploma in
Craft and consequently was not eligible for promotion to the
post of principal, Class Il or dass |

20. The Tribunal failed to notice the relevant provisions
of the Service Rules in their true perspective and proceeded
to allow the claim of the respondent on an erroneous Vi ew
that the requirement of possessing a Degree or diplom
cannot be applied to appointnents by way of pronotion

21. The post of Principal whether it is of Cass Il _or
Class | is a post of hi gher responsibilities. The
adnm nistrative qualities are mxed and blended with the
acadeni ¢ achi evements of the candidates and, therefore, it
has been specifically provided in the Rules, specially the
Schedul e appended thereto, that the candi dates, whether they
are to be appointed by direct recruitnent or by pronotion,
nust possess a Degree or Diploma in Engineering.

22. Learned counsel for the respondent contended that since
he had al ready been pronoted to the post of principal, Cass
Il and was also placed on the post of principal, Cass |
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before the pronulgation of the Rules, his pronotion as
Principal cannot be disturbed. It is contended that the

Rules would apply to a situation where the post was |ying
vacant and was i ntended to be filled up after the
promul gation of the Rules. It is also contended that having
wor ked on the post of Principal since 1976, he cannot be
shifted to the post of Vice-Principal after such a |ong
period of dedicated service on the higher post. These
contentions are devoid of nerit.
23. It is not disputed that the respondent was pronoted to
the post of Principal, Cdass Il for a short period of six
nmonths or till the availability of candidates duly sel ected
by the conm ssion, whichever was earlier. It is also not
di sputed and the Tribunal itself has found it as a fact that
the respondent was placed on the post of principal only in
an ad hoc capacity. Consequently, the post, having not been
filled up on a regular basis in accordance with the Rul es,
was rightly treated by the appellant to be vacant. That
bei ng so, ~ the respondent had only ad hoc status which he
woul d continue to hold till it was altered by the appointing
aut hority:
24. CGovernment service is essentially a matter of status
rather than a contract. A Constitution Bench of this Court
in Roshan Lal Tandon Vs. Union of India (1968) 1 SCR 185 had
observed as under:

"1t is true that the origin of

Governnent service is contractual

There is an offer and acceptance in

every case. But once appointed to

his post or office the Governnent

servant acquires a status and his

rights and obligations are no

| onger determined by consent of

both parties, but by statute or

statutory rul es which may be franed

and altered wunilaterally by the

Governnent. |In other words, the

| egal position of a Governnent

servant is nore one of status than

of contract. The hall-nmark of

status is the and duties inmposed by

the public law and not by nere

enol ument of the CGovernnent servant

and his terms of service are

governed by statute or statutory

rules which may be wunilaterally

altered by the CGovernnment w thout

the consent of the enployee. It is

true t hat Art, 311 i nposes

constitutional restorations upon

the power of renoval granted to the

President and the Governor under

Art, 310. But it is obvious that

the rel ati onship bet ween the

Government and its servant is not

like an ordi nary contract of

service between a mast er and

servant. The legal relationshipis

somet hi ng entirely di fferent,

something in the nature off status.

It is nmuch nore than a purely

contract ual rel ati onship

voluntarily entered into between

the parties. The duties of status

are fixed by the lawand in the
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enforcenent of these duties society
has an interest. In the | anguage of
jurisprudence status is a condition
of nenbership of a group of which
powers and duties are exclusively

determ ned by l aw and not by
agr eenment bet ween t he parties
concer ned.

25. These observations were quoted w th approval by anot her
Constitution Bench in Union of India & Anr. vs. Tulsiram
Patel, AR 1985 SC 1416 = 1985 (3) SCC 398 = (1985) Suppl 2
SCR 131. A 9- judge Bench in Del hi Transport Corporation vs.
DTC Mazdoor Congress. AR 1991 SC 101 = 1991 (Supp.1l) SCC
600 = (1990) Supp. 1 SCR 142 also approved the principles
| aid down in Roshan Lal “Tandon's case (supra) that the |ega
rel ati onship between the Governnent and its servants is
something entirely  different. 1t is much nore than a purely
contractual relationship and is in the nature of ’'status’.
26. \Whether a persons hol ds a particular pos in a
substanti've capacity or is only tenporary or ad hoc is a
guestion which directly relates to his status . It all
depends upon the terns of appointnent. It is not open to any
Government enployee to claimautomatic alteration of status
unl ess that result is specifically " envisaged by some
provision in the statutory rules. Unless, therefore, there
is a provisionin the statutory rules for alteration of
status in a particular situation, it s not open to any
Government enpl oyee ‘to claim a status different than that
whi ch was conferred upon him at the initial or any
subsequent stage of service.

27. Applying these principles to the instant case, since
the respondent, adnittedly, was appointed in an ad hoc
capacity, he would continue to hold the post in question in
that capacity. On the pronul gation of Rules, therefore, the
post of Principal which he was hol ding could not be treated
to have been filled wup on regular basis and had to be
treated as vacant. In order to make regul ar appoi nt nent by
pronmoti on on that post, the eligible candidates were
consi dered and the respondent, not possessing the required
educational qualification, was not found fit or suitable for
the post of principal and was consequently directed to the
appoi nted on regul ar basis as Vice-principal as he was found
suitable only for that post principally for the reason that
he did not possess a Degree or Diplona in Engineering.

28. It is next contended by the |I|earned counsel for the
respondent that although the respondent does not possess a
Degree or Diplonma in Engineering, he has been working on the
post of principal for a long tine and since he has acquired
sufficient experience on the post he need not, in the
ci rcunst ances, be di sturbed by reverting him as’ Vice
Principal. This plea is also without merits.

29. Rule 8(2), whi ch provi des for Educat i ona
qualification, is in mandatory ternms and it is nentioned
therein that "the candidates must possess the educationa
qualification prescribed for the service as shown in

Schedule I'lIl." In colum 2 of Schedule IlIl, the posts of
Principal Cass | and principal Cass Il are nentioned and
in colum 5 thereof, it is again nentioned in nmandatory
terns that "the candidates must possess a Degree in

Engi neering from any recogni sed University or nmust possess a
Diplonma in engineering from any recognised University or
Board along with five years’ experience of working in any
Training Institute or in any reputed business concern."

30. W have al r eady hel d above t hat educati ona
qualifications nentioned in colum 5 of Schedule Il for the
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post of Principal class | or Principal class Il are also
applicable to appoi ntnents by pronotion and that the
applicability of colum 5 of Schedule Ill is not restricted

to direct appointnments. In this situation, therefore, before
a person is eligible for being pronoted to the post of
Principle class Il or Principal Cass |, he nmust possess a
Degree or Diplonma in Engineering.

31. The plea that the Court should have a "human approach”
and shoul d not disturb a person who has already been worki ng
on this post for nmore than a decade al so cannot be accepted
as the Courts are hardly swayed by emptional appeals. In
di spensing justice to the litigating parties, the courts not
only go into the nerits of the respective cases, they also
try to balance the equities so as to do conplete justice
between them Thus the courts always mnmmintain a hunman
approach. In the instant -case also, this approach has not
been departed from W are fully conscious that the
respondent. had worked on the post in question for quite a
long tinme but it was only in ad hoc capacity. W are equally
conscious that a selected candidate who also possesses
necessary educational qualification'is available. In this
situation, if the respondent is allowed to continue on this
post nerely on the basis of his concept of "human approach”,
it would be at the cost” of a duly selected candi date who
woul d be deprived of cleared the selection. In fact, it is
the "human approach" which requires us to prefer the
sel ected candi date over a person who does not possess even
the requisite qualification. The Courts as also the Tribuna

have no power to override the ~mandatory provisions of the
Rul es on sympat hetic consideration that a person, t hough not
possessing the essential educational qualifications. should
be allowed to continue on the post nerely on the basis of
hi s experience. Such an order would anpunt to altering or
amendi ng the Statutory provisions nmade by the Governnent
under Article 309 of the Constitution

32. " Experience" gained by the respondent on account of
his working on the post in question for over a decade cannot
be equated with Educational Qualifications required 'to be
possessed by a candidate as a condition of eligibility for
promotion to higher posts. If the Governnment, in exercise of
its executive power, has created certain posts, it is for it
to prescribe the node of appointnent or the qualifications
whi ch have to be possessed by the candi dates before they
are appointed on those posts. The qualifications would
naturally vary wth the nature of posts or the service
created by the Government.

33. The post in question is the post of Principal of the
Industrial Training Institute. The Governnent has prescri bed
a Degree or Diploma in Engineering as the essentia

qualification of this post. No one who does not possess this
qualification can be appointed on this post. The educati ona

qualification has direct nexus with the nature of the post.
The principal may al so have an occasion to take classes and
teach the students. A person who does not hold either a
Degree or Diploma in Engineering cannot possibly teach the
students of Industrial Training Institute the technicalities
of the subject of Engineering and its various branches.

34. The respondent having worked in an ad hoc capacity on
the post of principal mght have gai ned some administrative
experience but the same cannot be treated as equivalent to
his knowl edge in the field of Engineering. A conpounder

sitting for a considerably long time with a Doctor
practicing in Modern nedi ci ne, may have gained sone
experience by observing the nedicine prescribed by the
Doctor for various diseases or ailnents but that does not
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nean that he, by that process, acquires know edge of the
Human Anat ony or Physi ol ogy or t he principl es of
pharmacology or the field of action of any particular
nmedicine or its side effects. The Compounder cannot, nerely
on the basis of experience, claima post neant exclusively
for persons having MBBS or other higher degrees in nedicine
or surgery. The plea of experience, therefore, nust fail
Moreover, this would anmount to a relaxation of Rule relating
to educational qualification. Power to relax the Rule vests
exclusively in the Governor as provided by Rule 21. This
power cannot be usurped by the Court or the Tribunal

35. For the reasons stated above, the appeals are all owed,
the judgnent and order ‘dated 19.4.1994 passed by the MP.
Admi nistrative Tribunal s set aside and the claimpetition
of the respondent is dismssed but without any order as to
costs.




