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ACT:

Constitution of India Article 19(1) (a) and (2)-Pre-
censorship of films-1f unconstitutional-C nematograph Act,
1952, s. 5-B-Provisions of-Directions under s. 5-B(2)-1f
vague and therefore unconstitutional

HEADNOTE:

The petitioner nade a docunmentary filmecalled "A Tale of
Four Cities" which attenpted to portray the contrast between
the life of the rich and the poor in _the four  principal
cities of the- country. The filmincluded certain shots of
the red light district in Bonbay. Although the petitioner
applied to the Board of Film Censors for a ‘U Certificate
for unrestricted exhibition of the film he was granted a
certificate only for exhibition restricted to adults. On an
appeal nade to it by the petitioner, the Central ~CGovernnent
issued a direction on July 3, 1969 that a ‘u" (Certificate
may be granted provided certain specified cuts were nade in
the film The petitioner thereafter field the present
petition seeking a declaration that the provisions of Part
11 of the C nematograph Act, 1952, together with the rules
prescribed by the Central Government on February 6, 1960 in
the exercise of its powers under s. 5-B of the Act were un-
constitutional and void; he further prayed that t he
direction dated July 3, 1969 should be quashed. The
petitioner claimed that his fundamental tight of free speech
and expression was denied by the order of the Centra
CGovernment and that he was entitled to a 'U Certificate for
the filmas of right.

At the hearing of the petition the Central Governnent
indicated it had ,decided to grant a 'U Certificate to the
petitioner’s filmw thout the cuts previously ordered. The
petitioner then applied for anmendment of the petition so as
toenable himto chall enge pre-censorship as offensive to
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freedom of speechand expression and alternatively the
provi sions of the Act and the Rul es, orders and

directions under the Act as vague, arbitrary and indefinite.
The Court allowed the anendnment hol ding the petitioner was
right in contending that a person who invests capital in
promoting or producing a filmnust have clear guidance in
advance in the matter of censorship of filns even if the | aw
of pre-censorship be not violative of the fundanental right.
It was contended inter alia on behalf of the petitioner (a)
that pre-censorship itself violated the right to freedom of
speech and expression; and (b) that even if it were a
legitimate restraint on the freedom it mnmust be exercised on
very definite principles which |eave no roomfor arbitrary
action.

HELD : (i) Censorship of filns including prior restraint is
justified under the Constitution.

It has been al nost “universally recognised that the treatnent
of motion ,pictures nust be different fromthat of other
forns of art and expression.

447
This arises fromthe instant appeal of the notion picture,
its versatility, realism (often surrealisn), and its

coordi nation of the visual and aural senses. The art of the
cameraman, wth trick photography, vistavision and three
di nensi onal representation, has nmade the cinenma picture nore
true to life than even the theatre or indeed any other form
of representative art. The notion picture is able to stir

up enotions nore deeply than any other product of art. Its
effect particularly on children and adolescents is very
great since their immturity makes them nmore. wllingly
suspend their disbelief than mature nen and wonen. They

al so renmenber the action in the picture and try to enulate
or/ imtate what they have seen. Therefore, classification
of films into two categories of "U filns and "A filnms is a
reasonabl e classification. It is also for this reason that
notion pictures nust be regarded differently from other
forns of speech and expression. A person reading a book or
other witing or bearing a speech or viewing a painting or
scul pture is not so deeply stirred as by seeing a /notion
pi cture. Therefore the treatnent. of the latter on a
different footing is also a valid classification. [458 @
(ii)Section 5-B authorises the Central Government to issue
such directions as it my think fit setting out the
principles which shall guide the authority conpetent to
grant certificates under the Act in sanctioning films for
public exhibition. it cannot be said that this Section has
not indicated any guidance to the Central CGovernnent. The
first sub-section states the principles and read wth the
second cl ause of the nineteenth article it is quite clearly
indicated that the topics of filnms or their content” shoul d
not offend certain matters there set down.

A law cannot be declared void because it is opposed to the
spirit supposed to pervade the Constitution but not
expressed in words. However it cannot be said as an
absolute principle that no law will be considered bad for
sheer vagueness. The real rule is that if a lawis vague or
appears to be so, the court nust try to construe it, as far
as may be, and | anguage permitting, the construction sought
to be placed on it, rmust be in accordance with the intention
of the legislature. Thus if the lawis open to diverse
construction, that construction which accords best with the
intention of the |egislature and advances the purpose of
legislation, is to be preferred. Were however the |aw
admits of Do such construction and the persons applying it
are in a boundless sea of uncertainty and the law prima
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facie takes away a guaranteed freedom the | aw nust be held
to offend the Constitution, This is not application of the
doctrine of due process. The invalidity arises from the
probability of the misuse of the lawto the detrinent of the
i ndividual. |If possible, the Court instead of striking down
the law may itself drawthe Iine of demarcation where
possible but this effort should be sparingly made and only
in the clearest of cases. [470 G

Judging the directions, '"rules and regulations from this
angle, it nust be held that there are general principles
regarding the films as a whole and specific instances of
what may be considered as offending the public interest as
di sclosed in the clause that follows the enunciation of the
freedons in Art. 19(1) (a). The general principles which
are stated in the directions given under s. 5-B(2) seek to
do no nore than restate the permissible restrictions as
stated in cl. (2) of Art: 19 and s. 5-B(1) of the Act. They
cannot ~be saidto be vague at all. Simlarly, the prin-
ciples' ins. 1V of the directions in relation to children
and young persons are quite specific and also salutary and
no exception can be taken: It is only the instances which
are given in Section 1 Causes Ato Dwhich need to be
consi dered. Read individually they give anple direction as
to what may not be included. [471 B

448

It is clear that expressions |ike ’'seduction', 'inmmoral
traffic in worren’ , soliciting. prostitution or
procuration’, ’'indelicate sexual ~situation"  and scenes
suggestive of immorality’, ’'traffic and use  of drugs’,
"class hatred’, 'blacknmail associated with immorality’ are
within the understanding of the average nmen and nore so of
persons who are likely to be the panel for purposes of

censorship. Any nore definiteness is not only not expected
but is not possible. [471 (G

Muni ci pal Conmittee Anritsar and anr. v. The State of
Raj asthan, A 1.R 1960 S.C. 1100; expl ai ned.

Claude C. Caually v. General Construction Co.,,(1926) 70
L.Ed. 332; A K GCopalan v. The State of Madras, [1950]
S.CR 88 and State of Madhya Pradesh and Anr. ~ v. ~Bal deo
Prasad, [1961] 1 S.C.R 970 at 979; referred to.

(iii)Areal flawin the schene of the directions -under

s. 5-B(2) is a total absence of any direction which would
tend to preserve art and pronote it. The artistic appeal or
presentation of an episode robs it of its vulgarity and harm

and this appears to be completely forgotten. Artistic as
well as inartistic presentation are treated alike and also
what may be socially good and useful and what may not. In

Ranjit D. Udeshi's case this Court laid down certain
principles on which the obscenity of a book was to be
considered with a view to deciding whether the book should
be allowed to circulate or wthdrawn. Those principles
apply mutatis nutandis to filnse and also other | areas
besi des obscenity. Although it could not be held that the
directions are defective in so far as they go, directions to
enphasi ze the inportance of art to a value judgment by the
censors need to be included. [471 H]

U.S., UK and other case | aw consi dered.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 491 of 1969.
Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

R K Garg, D. P. Singh, S. C. Agrawala, R K. Jain, V. J.
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Francis and S. Chakravarti, for the petitioner

Niren De, Attorney-General, Jagadish Swarup, Solicitor-
CGeneral, J. M Mikhi, R N Sachthey and B. D. Sharma, for
the respondents.

The Judgrment of the Court was delivered by

Hi dayatulla, C J. This petition seeks a declaration against
the Union of India and the Chairman Central Board of Film
Censors, that the provisions of Part 11 of the C nenatograph
Act 1952 together with the rules prescribed by the Centra

CGovernment, February 6, 1960, in the purported exercise of
its powers under S. 5-B of the Act are unconstitutional and
voi d. As a consequence the petitioner asks for a wit of
mandamus O any other appropriate wit, direction or order
guashing the direction contained in a letter (Annexure X)
dated July 3, 1969 for deletion of certain shots from a
docunentary filmentitled A Tale of Four Cities’ produced
by himfor unrestricted public exhibition

449

The petitioner is a journalist, playwight and witer of
short stories. He is also a producer and director of
ci nemat ograph —fil ns. He~ was ~a nenber of the Enquiry

Conmittee on Film Censorship(1968) and is a nenber of the
Children's Film Committee. ~He has produced and/or directed
many filnms some of ‘which have been well-received here and
abroad and even won awards and pri zes.

The petitioner produced in 1968 a docunentary film in 2
reels (running tinme 16 nmnutes) called a Tale of Four
Cities. In this filmhe purported to contrast the |uxurious
life of the rich inthe four cities of calcutta Bonbay,
Madras and Del hi, with the squal or and poverty of the poor
particularly those whose hands and | abour help to build
beautiful cities, factories and other industrial conplexes.
The filmis in black and white and is silent except for a
song which the [ abourers sing while doing work and sone
background musi ¢ and sounds for stage effect. The film in
noti on sequences or still shots, shows contrasting scenes of
pal atial buildings, hotels and factories--evidence of the
prosperity of a few, and shanties, huts and sl uns--evidence
of poverty of the nasses. These scenes alternate and in
bet ween are ot her scenes showi ng sweating | abourers ~ working
to build the forner and those showi ng the squalid private
life of these |abourers. Some shots mix people riding in
lush nmotor cars wth rickshaw and handcart pullers of
Calcutta and Madras. |n one scene a fat and prosperous
customer is shown riding a rickshaw which.a decrepit man
pulls, sweating and panting hard. 1In a contrasting, scene
the same rickshaw puller is shown sitting in the  rickshaw,
pul | ed by his former custoner. This scene is the
epitomsation of the thene of the filmand on view are the
statutes of the | eaders of Indian Freedom Movenent | ooki ng
i mpotently fromtheir high pedestals in front of palatia
bui | di ngs, on the poverty of the masses. On the bouleverds
the rich drive past in linmousines while the poor  pul
ri ckshaws or handcarts or stumnbl e al ong.

There is included also a scanning shot of a very short
duration, much blurred by the novenent of the photographer’s
canmera, in which the red light district of Bonbay is shown
with the inmtes of the brothels waiting at the doors or
wi ndows. Some of them wear abbreviated skirts showing bare
legs up to the knees and sonetimes a short way above them
This scene was perhaps shot froma noving car because the
picture is wunsteady on the screen and under exposed.
Sonetimes the inmates, beconing aware of the photographer
qui ckly wi thdraw themsel ves. The whol e scene barely lasts a
m nut e. Then we see one of the inmates shutting a w ndow
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and afterwards we see the hands of a woman holding sone
currency notes and a nale hand plucking away nost of them
| eaving only a very fewin the hands of the female. The two
actors are not shown.
450
The suggestion in the first. scene is that a custoner is
being entertained behind closed shutters and in the next
sequence that the amount received is being shared between
the pinp and the prostitute, the forner taking alnost the
whole of the noney. The sequence continues and for the
first tine the woman who shut the wi ndow is again seen. She
sits at the dressing table, conbs her hair, glances at two
| ove-birds in a cage and | ooks around the roomas if it were
a cage. Then she goes behind a screen and energes in other
cl othes and prepares for bed. She sleeps and dreans of her
life before she took the present path. The filmthen passes
on to its previous theme, of ~contrasts nentioned above,
often repeating the earlier shots in juxtaposition as
stills. There is nothing else inthe filmto be noticed
either by us or by the public for which it is intended.
The petitioner applied tothe Board of Film Censors for a
"U certificate for unrestricted exhibition of the film He
received A. letter (December 30, 1969) by which the Regiona
Oficer informed himthat the Exam ning Committee and the
Board had provisionally cone to the conclusion that the film
was not suitable for unrestricted public exhibition but was
suitable for exhibition restricted toadults.. He was given
a chance to nmke representations _against ‘the tentative
decision within 14 days. Later he was inforned that the
Revising Committee had reached the same conclusion. He
represented by letter (February 18, 1969) explaining the
purpose of the filns as exposing the exploitation of man (or
worman) by nan’ and the contrast between the very rich few
and the very poor nasses. He clained that there was no
obscenity in the film He was informed by a letter
(February 26, 1969) that the Board did not see any reason to
alter its decision and the petitioner could appeal wthin
30 days to the Central Governnent. The petitioner appeal ed
the very next day. On July 3, 1969, the Central ~ Gover nnent
decided to give a'U certificate provided the follow ng
cuts were made in the film
"Shorten the scene of woman in the red Iight
district, deleting specially the shot _show ng
the closing of the window by the lady, the
suggestive shots of bare knees and the passing
of the currency notes.” Dir. IC(iii)(b)(c);
V",
The nystery of the code nunbers at the end was explained by
aletter on July 23, 1969 to nmean this :
"1. It is not desirable that a filmshall be
certified as suitable for public exhibition
either wunrestricted or restricted to adults
whi ch
45 1
C(iii) (b) deals with the relations between
the sexes in such a nanner as to depict
immral traffic in wonen and soliciting,
prostitution or procuration.
IV.It is undesirable that a certificate for
unrestricted public exhibition shal | be
granted in respect of a film depicting a
story, or containing incidents unsuitable for
young persons."
The petitioner then filed this petition clainming that his
fundanmental right of free speech and expression was denied
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by the order of the Central Governnent. He clained a 'U
certificate for the filmas of right.
Bef ore the hearing conmmenced the filmwas specially screened
for us. The |lawyers of both sides (including the Attorney
CGeneral) and the petitioner were also present. The case was
then set down for hearing. The Solicitor General (who had
not viewed the film appeared at the hearing. W found it
difficult to question him about the film and at our
suggestion the Attorney Ceneral appeared but stated that
CGovernment had decided to grant a 'U certificate, to the
filmwi thout the cuts previously ordered.-
The petitioner then asked to be allowed to anend the
petition so as to be able to <challenge pre,-censorship
itself as offensive to freedom of speech and expression and
alternatively the provisions of the Act and the rules,
orders and directions under the Act, as vague, arbitrary and
indefinite. W allowed the application for
amendment, for the petitioner was right in contending that a
person. who invests his capital in pronoting or producing a
film nust have clear guidance in advance in the nmatter of
censorship of films even if the Iaw of pre-censorship be not
viol ative of the fundanental right.
VWen the matter cane up for hearing the petitioner raised
four points : (a) that pre-censorship itself cannot be
tolerated under the freedom of speech and expression, (b)
that even if it were a legitinate restraint on the freedom
it must be exercised on very definite principles which | eave
no room for arbitrary action, (c) that there, nust be a
reasonable time-limt fixed for the decision of the autho-
rities censoring the film and (d) that the appeal should
lie to a court or to an independent tribunal and not the
Central Governnent.
The Solicitor-General conceded (c) and (d) and stated that
CGovernment woul d set on foot legislationto effectuate them
at them earliest possible opportunity.” Since the petitioner
felt, satisfied with, this assurance we did not go into the
matter. But we nust place on record that the respondents
exhi bited charts showing the tinme taken in the censorship of
films during the |ast one year or so and.
45 2
we were satisfied that except in very rare cases the tine
taken could not be said to be unreasonable. W express  our
satisfaction that the Central Government will cease to
perform curial functions through one of its Secretaries  in
this sensitive field involving the fundanmental right of
speech and expression. Experts sitting as a Tribunal and
deciding matters quasi-judicially inspire nore confidence
than a Secretary and therefore it is better that the appea
should lie to a court or tribunal
This brings us to the remaining two questions. W take up
first for consideration : whether pre-censorship by itself
offends the freedom of speech and expression. Article
19(1)(a) and (2) of the Constitution contain the guarantee
of the night and the restraints that nmay be put upon  that
right by a lawto be made by Parlianent. They nmay be read
her e:
"19. Protection of certain rights regarding freedom of
speech, etc.
(1) Al citizens shall have the right---
(a) to freedom of speech and expression;
(2)Nothing in sub-clause (a) of clause (1)
shall affect the operation of any existing
| aw, or prevent the State from naking any | aw,
in so far as such law inposes reasonable
restrictions on the exercise of the right
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conferred by the said sub-clause in the
interests of the sovereignty and integrity of
India, the security of the State, friendly
relations wth foreign States, public order
decency or norality, or in relation to
contenmpt of court, defamation or incitenment to
an offence."
The ar gunent is that the freedom is absol ute and
precensorship is not perm ssible under the Constitution. It
is submtted that precensorship is inconsistent with the
right guaranteed. Now it is clear that some restraint is
contemplated by the second clause and in the matter of
censorship only two ways are open to Parlianent to inpose
restrictions. One is to Jay down in advance the standards
for the observance of film producers and then to test each
film produced agai nst those standards by a perview of the

film The other is to let +the producer observe those
standards and make the infraction an offence and punish a
Producer 'who  does not keep wthin the standards. The
petitioner clains that the fornmer offends

453

the guaranteed freedombut reluctantly concedes the latter
and relies upon the mnority view expressed in the United
States Supreme Court fromtine to tinme. The petitioner
reinforces this argunent by contending that there are other
forns of speech and expression besides the filns and none of
them is subject to any prior restraint in the form of
precensorship and  clains equality of treatnent wth such
other forms. He clains that there is no justification for a
differential treatnent. He contends next ~that  even the
standards |aid down are unconstitutional for _many reasons
which we shall state in proper place

This is the first case, in which the censorship of filns in
general and precensorship in particul ar have been chall enged
in this Court’ and before we say anything about the
argunents, it is necessary to set down a few facts relating
to censorship of films and how(it works in India. The
CGovernment of India appointed a Committee on March 28, 1968
to enquire into the working of the existing procedures for
certification of cinematograph filns for public exhibition
in India and allied matters, under the Chairmanship of M.
G D. Khosla, former Chief Justice of the Punjab H gh Court.
The report of the Conmttee has since been published and
contains a valuable summary of the |law of censorship not
only in India but also in foreign countries. It is hardly
hel pful to the determination of this case togo into this
history but it may be nmentioned here that it is the opinion
of experts on the subject that Indian :fil mcensorship since
our i ndependence has becone one of strictest in the world:
See Film Censors and the Law by Neville March Hunilings p

227 and Filnrecht: ein Handbuch of Berthold “and von
Hartl ei b(1957)p. 215 quoted by Hunnings. |In 1966 M. Raj
Bahadur (who succeeded Ms. Indira Gandhi as Mnister for
Informati on and Broadcasting) said that Governnment would
"continue a liberal censorship’ and was considering certain
expert opinion on the subject. He also suggested to the
filmindustry that it should formul ate a code which woul d be
the best fromall standards so that CGovernnent may be gui ded
by it in formulating directives to the censors’; See Journa

of Filmlndustry, February 25, 1966 al so quoted by Hunni ngs
at page 18 of his book. This suggestion cane to nothing for
obvi ous reasons. Film industry in India is not even
oligopolistic in character and it is useless to expect it to
classify filns according to their suitability, as is done in
the United States by the notion picture Association of
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Ameri ca(MPAA) founded in COctober 1968. There the film
industry is controlled by eight nmajor producers and private
control of filmmaking is possible with the assistance of
t he Nati onal Association of Theatre Omers and Film
Importers and Distributors of Anerica. Having no such
organi sation for private censorship or even a private body
like the British Board of Film Censors in England, the task
nmust be done by Government if censorshipis at all to be
i mposed. Films began’ to be

436 Sup d /71

exhibited in India at the turn of the last century and film
censorship took birth in 1918 when the G nematograph Act,
1918 (2 of 1918) was passed. Two matters alone were then
dealt with : (a) the licensing of cinema houses, and (b) the
certifying of filmfor public exhibition. The censors had a
wi de discretion and no standards for their action were
i ndi cat ed. Boards of Film Censors came into existence in
the three Presidency towns and Rangoon. The Bonbay Board
drew up /sone institutions for Inspectors of Filnse and it
copied the 43 rules formulated by T. P. O Connor in
Engl and. These are nore or |ess continued even today.

We do not wish to trace here the history of the devel opnent
of filmcensorship in India. That task has been admrably
performed by the Khosla Conmittee. Legislation in the shape
of amendments of the Act of 1918 and a Production Code were
t he hi ghl i ghts of/ the progress. In 1952 a fresh
consolidating Act was passed and it is Act 37 of 1952
(amended in 1959 by Act 3 of 1959) and that is the present

statutory provision on the subject.” It established a Board
of Film Censors and provi ded for “Advi sory Panel s at Regi ona
Centres. Every person desiring to exhibit any filmhas to

apply for a certificate and the Board after ~examining the

filmor having the filmexani ned deals with it by:
(a)sanctioning the film for wunrestricted
public exhibition;

(b) sancti oni ng t he film for publii c
exhibition restricted to adults;

(c)directing such exci si ons and
nodi fications as it thinks fit, bef ore

sanctioning the filmfor unrestricted public

exhi bition or for public exhibition restricted

to adults, as the case may be; or

(d) refusing to sanction the filmfor public

exhi bi tion.
The filmproducer is allowed to represent his views before
action wunder (b) (c) and (d) is taken. The sanction under
(a) is by granting a 'U certificate and under (b) by an 'A
certificate and the certificates are valid for ten years.
The Act then |ays down the principles for guidance and for
appeals in ss. 5B and 5C respectively. These sections may
be. read here

"5B. principles for guidance in certifying

films.

(1)A- film shall not be certified for

public exhibition if, in the opinion of the

authority conpetent to grant the «certificate,

the film or any part of it is against the

interests of the, security of the State,

friendly relations with foreign

455

States, public order, decency or norality, or

i nvol ves defanation or contenpt of court or is

likely to incite the conmssion of any

of f ence.

(2)Subject to the provisions contained in
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Sub-section (1), the Central Government nay

issue such directions as it nmay think fit

setting out the principles which shall guide

the authority conpetent to grant certificates

under this Act in sanctioning films for public

exhi bition."

"5C. Appeals.

Any person applying for a certificate in

respect of a filmwho is aggrieved by any

order of the Board--

(a) refusing to grant a certificate; or

(b) granting only an "A" certificate; or

(c) directing the applicant to carry out any

exci sions or nodifications;

may, within thirty days fromthe date of such

order, ~appeal to the Central Government, and

the Central Covernment may, after such inquiry

into the matter as it considers necessary and

after giving the appellant an opportunity for

representing his views in the matter, nake

such order in relation thereto as it thinks

fit."
By s. 6, the Central CGovernment has reserved a genera
revi sing power which may be exercised during the pendency of
a film before the Board and even after it is certified.
Under the, latter part of this power the Central Governnent
may cancel a certificate already granted or change the 'U
certificate into an 'A certificate or may suspend for 2
nmont hs the exhibition of any film
The above is the general schene of the legislation on the
subject omtting allied matters in which we are not
interested in this case. It will be noticedthat S. 5B(1)
really reproduces clause (2) of Art. 19 as it was before its
amendnent by the First Amendnent. ~ This fact has led to an
argument  which we shall notice presently. The second sub-
section of S. 5B enables the Central Governnent to state the
principles to guide the censoring authority, by issuing
directions. In furtherance of ‘this power the Centra
CGovernment has given directions. to the Board of Film
Censors. They are divided into General Principles three in
nunber, followed by directions for their application in what
are called '"ruled’ . The part dealing with-the application
of the principles is divided into four sections and each
section contains nmatters which may not be the subject  of

portrayal in filns. W nay quote the GCeneral ~ Principles
her e
"1. No picture shall be certified for public
exhi bi tion whi ch will |ower the nor a
standards of those who see it.
45 6

Hence, the synpathy of the audience shall not
be thrownon the side of crime, wong-doing,
evil or sin.

2.Standards of life, having regard to the
standards of thecountry and the people to

which the story relates,shall not be SO
portrayed as to deprave the norality of the
audi ence.

3.The prevailing laws shall not be so

ridiculed as to create synpathy for violation
of such | aws."
The application of the General Principles is indicated in
the four sections of the rules that follow so that a uniform
standard nay be applied by the different regi onal panels and
Boar ds. The first section deals with film which are
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considered unsuitable for public exhibition. This section
is divided into clauses Ato F. "Cause A deals with the
delineation of crime, Bwith that of vice or immorality, C
with that of relations between sexes, Dwith the exhibition
of human form E with the bringing into contenpt of armed
forces, or the public authorities entrusted wth the
adm nistration of |aw and order and F with the protection of
the susceptibilities of foreign nations and religious
conmunities, wth fomenting social unrest or discontent to
such an extent as to incite people to crine and pronoting
di sorder, violence, a breach of the law ' or disaffection or
resi stance to Governnent.

Clauses E and F are further explained by stating what is un-
sui table and what is objectionable in relation to the topics
under those cl auses.

Secti on 11 then ~enumerates subjects whi ch may be
objectionable in a context in which either they amunt to

i ndecency, imorality, illegality or incitement to commit a
breach of 't he 1 aw.
Section I'l1-then provides

“It is not proposed that certification of a
filmshould be refused altogether, or that it
should be certified as suitable for adult
audi ences -only, where the deletion of a part
or parts, wll render it sui tabl e for
unrestricted public exhi bi'tion or for
exhibition restricted to adults, and such
deletion is made, unless the filmis such as
to deprave the majority of the  audience and
even excisions will not cure the defects."

Section I'V.deals with the protection of young
persons and enjoins refusal of 'a certificate
for unrestricted public exhibition in respect
of a filmdepicting a story or containing
i nci dents unsui table for young persons:

Emphasi s in this connection is laid in
particul ar upon-
457

(i)anything which may strike terror in a
young person, e.g., scenes depicting ghosts,
brutality, mutilations, torture, cruel ty,
etc.;

(ii)anything tending to disrupt donestic
harnmony or the confidence of a child in “its
parents, eg. scenes depi cting parents
quarrelling violently, or one of themstriking
the other, or one or both of them behaving
i moral ly;

(iii)anything tending to nmake a person of

tender years insensitive to cruelty to others

or to animals."
In dealing with crime wunder section | <clause A the
glorification or extenuation of crine, depicting the nodus
operandi of crimnals, enlisting admration or synpathy for
smmnals, holding up to contenpt the forces of |aw against
crime etc. are indicated, as nmaking the filmunsuitable for
exhi bi tion. In Cause B simlar directions are given wth
regard to vice and imoral acts and vicious and imoral
persons. In Clause Cthe unsuitability arises fromlowering
the sacredness of the institution of marriage and depicting
rape, seduction and crimnal assaults on wonen, imoral
traffic in wonmen, soliciting prostitution or procuration
illicit sexual relations, excessively passionate | ove
scenes, indelicate sexual situations and scenes suggestive
of immrality. In Clause Dthe exhibition of human form in
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nakedness or indecorously or suggestively dressed and
i ndecor ous and sensuous postures are condemmed. In Section
11 are nentioned confinenents, details of surgi ca

operations, venereal diseases and |oathsome diseases like
| eprosy and sores, suicide or genocide, female under
cl ot hi ng, i ndecorous dancing, inportunation of worren,
cruelty to children, torture of adults, brutal fighting,
gruesome mnurders or scenes of strangulation, executions,
nmutilations and bl eeding, cruelty to aninmals, drunkenness or
drinking not essential to the theme of- the story, traffic
and use of drugs, class hatred, horrors of war, horror as a
predom nant el enent, scenes likely to afford information to
the eneny in tine of war, exploitation of tragic incidents
of war, blacknail associated with immrality, intimte

bi ol ogi cal studies, crippled linbs or nal formati ons, gross
travesties of adm nistration of justice | and defanmation of
any |iving person.

We have covered al nost the entire range of instructions. It
will be 'noticed that the control is both thematic and
episodic.. If the thenme offends the rules and either with or
wi t hout excision of the offending parts, the film remains
still offensive, the certificate is refused. if t he
exci sions can renove its offensiveness, the filmis granted
a certificate. Certifiable filnms are classified according
to their suitability for adults or-young people. This is
the essential working of Censorship of notion pictures in
our country.

458
The first question s whether the filmnms need censorship at
all”’ Pre-censorship. is but an-aspect of ~censorship and

bears the sane relationship in quality tothe material as
censorship after the notion picture has had a run.  The only
difference is one of the stage at which the State interposes
its regulations between the individual~ and his freedom
Beyond this there is no vital difference. That censorship
is prevalent all the world over in-some formor other and
pre-censorship also plays a part ‘where notion pictures are
i nvol ved, shows the desirability of censorship’  in this
field. The Khosla Committee has given a description
generally of the regulations for censorship (including pre-
censorship) obtaining in other countries and Hunning’s book

deals with these topics in detail separately for -each
country. The nmethod changes, the rules "are different and
censorship is nore strict in some D aces than in others, but
censorship is wuniversal. Indeed the petitioner hinself

pronounced strongly in favour of it in a paper -entitled

"Creative Expression’ witten by him This is what he said:
"But even if we believe that a novelist or a
pai nter or a nusician should be free to wite,
pai nt and conpose nusi ¢ wi t hout t he
interference of the State machinery, | ' doubt
if anyone will advocate the sanme freedomto be
extended to the comercial exploitation of a
power f ul medi um of expr essi on and
ent ert ai nment like the cinenn. One can
imagine the results if an unbridl ed comerica
cinema is allowed to cater to the | owest
common denom nat or of popul ar taste, specially
in a country which, after two centuries of
political and cultural dom nation, is stil
suffering froma confusion and debasenent of
cul tural val ues.
Freedom of expression cannot, and should not,
be i nterpreted as a licence for the
ci nemagnates to nmake nmoney by pandering to,
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and thereby propagating, shoddy and vul gar

taste’
Further it has been alnbst universally recognised that the
treatnment of notion pictures nust be different fromthat of
other fornms of art and expression. This arises from the
instant appeal of the notion picture, its versatility,
realism (often surrealisn), and its coordination of the
visual and aural senses. The art of the cameraman, with
trick phot ography, vistavision and three di mensi ona
representation thrown in, _ has nmade the cinema picture nore
true to life than even the theatre or indeed any other form
of representative art. The notion picture is able to stir

up enotions nore deeply than any ot her product of art. Its
effect particularly on children and adolescents is very
great since their immturity makes them nore wllingly
suspend their disbelief than

45 9

mature nmen and wonen. ~ They al so renmenber the action in the
picture and try to enulate or imtate what they have seen
Therefore, ~classification of filnms into two categories of

U films-and A films is a reasonable classification. It
is also for this reason that notion picture nust be regarded
differently fromother forms of speech and expression. A

person reading a book or other witing or hearing a speech
or viewing a painting or sculpture is not so deeply stirred
as by seeing a notion picture. Therefore the treatnment of
t he latter on a different footing is also a wvalid
cl assification.
The petitioner pressed for acceptance of the minority views
expressed from time to time inthe Supreme Court of the
United States and it is, therefore, necessary to say a few
wor ds about censorship of notion pictures in Anerica and the
i mpact of the First Amendment guaranteei ng freedom of  speech
and expression in that country. The leading cases ' in the
United States are really very few but they are followed in a
very |arge nunber of per curiamdecisions in which, while
concurring wth the earlier opinion of the Court, there is
sonetines a restatenent with a difference. As early as 1914
in Mut ual Film Corpn. v. [Industrial Comm ssi on of
Ohio(1),M. Justice Me Kenna, speaking for the full”~ Court,
said that legislative power is not delegated unlawfully when
a board- of censors is set up to exam ne and censor, as a
condition precedent to exhibition, nmotion picture films, to
be publicly exhibited and di splayed, with a view to passing
and approving only such of themas are in the judgnment of
the board, noral, educational or anusing and forbidding
those that are not. Speaking of the criteria stated in
general words, it was said that general terns get "precision
fromthe sense and experience of nen and becone certain and
useful guides in reasoning and conduct". The first™ notice
of change cane in 1925 in Gtlow v. New York(2), when it was
said that censorship had to pass the scrutiny of the ' First
Amendnent through the Fourteenth Anendment before speech and
expression could be abridged by State laws. To this, -was
added in 1919 the test of 'clear and present danger’ pro-
pounded by Justice Holnes as the only basis for curtailing
the freedom of speech and expression, see Shenck v. U S (3)
and Justice Brandeis in Witney v. California (4) laid down
three conponents of the test
(a) There nust be a clear and present danger
that speech woul d produce a substantial evi
that the State has power to prevent. This s
not to say that it is enough if there is
"fear’, there nust be reasonable grounds to
fear that serious evil would result from the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 25

exerci se of speech and expression
(1) (1915) 236 U S. 230,
(3) (1 919) 249 U. S. 47.
(2) (1925) 268 U. S. 652.
(4) (21927) 274 U. S. 357.
460
I ml5
(b) There nust be a 'present’ or 'inmnent’ danger and for
this there nmust be reasonable grounds to hold this opinion
and that no reasonable opportunity was available to avert
the consequences; and
(c) The substantive evil to be prevented nust be serious’
before there can be a prohibition on freedom of speech and
expression for the police power of the State could not be
exercised to take away the guarantee to avert a relatively
trivial harmto society.
In 1931 in Near v. M nnesota(l) immnity of press from pre-
censorship was denied but pre-censorship (as it is terned
previous ‘restraint) was not to be unlimted. A nmjor
purpose. ‘of ~ the First Anendrment was to prevent prior
restraint.  The protection was not unlinited but put on the
state the burden of showing that the Iimtation challenged
in the case was exceptional
In 1941 the Court ‘handed down in Chaplinsky v. New Ham
pshire(2) the opinionthat free speech was not absolute at
all times and in all circunstances, that there existed
certain "well-defined and narrowy  linmted classes of
speech, the prevention and punishnent of which had never
been thought to raise any constitutional problent
This state of affairs Continued-also in respect of nption
pictures and the regulation of their public exhibition
Real attention was focussed on censorship after 1951. The
effect of World War 11 on Anmerican society was the rea
cause because peoples notions of right-and wong from a
social point of viewdrastically altered. Added to this
were the inroads made by Justices Douglas and Black in
Dennis v. US. (3) in the previously accepted propositions
which according to them nade the First Anendnent  no nore
t han an admonition to Congress. In Beauhar nai's V.
[I1inois(4) Justice Douglas clainmed for the freedom of
speech, a preferred position because the provision was .in
absolute terms, an opinion which has since not been shared
by the majority of the Court.
In 1951 there cane the | eading decision Burstyn v. Wlson(,)
This case firmy established that notion pictures were
within the protection of the First Amendment  through the
Fourt eent h. VWil e recognising that there was no absolute
freedomto exhibit every notion picture of every kind at al
times and places, and that constitutional protection / even
against a prior restraint was not absolutely wunlimted,
[imtation was said to be only in exceptiona
(1) (1931) 283 U.S. 697
(3) (1951) 341 U S. 494.
(2) (1941) 315 U S. 567.
(4) (1952) 343 U S. 250.
(5) (1951) 343 U.S. 495,
461.
cases. It however laid down that censorship on free speech
and, expression was ordinarily to be condemmed but the
precise rules. governing other methods, of expression were
not necessarily applicable.
The application of the 14th Anendnment has now enabled the
Court to interfere in all cases of state restrictions where
censorship fails to foll ow due process. The result has |ed
to a serious conflict in the accepted |egal opinion. The
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Suprenme Court has had to deal with nunerous cases in which
censorshi p was questi oned.
The divergence of opinion in recent years has been very

deep. Censorship of press, art and literature is on the
verge of extinction, except in the ever shrinking area of
obscenity. In the field of censorship of the notion picture
there has been a tendency to apply the 'void for vagueness’
doctrine evolved under the due process clause. Thus
regul ati ons containing such words as 'obscene, 'indecent’,
"immoral’, ’'prejudicial to the best interests of people’ -,
"tending to corrupt norals’, 'harnful’ were considered vague
criteria. In Kingsley International Pictures Corpn. V.

Regents(1) where the filmLady Chatterley’'s Lover was in
guestion, certain opinions were expressed. These opinions
formed the basis of “the argunents on behalf of t he
petitioner. Justice Black considered that the court was the
worst of Board Censors because they possessed no specia
expertise. Justice Frankfurter was of the opinion, that
"l egislation nust not be so vague, the | anguage so | oose, as
to | eave to those who have to apply it too wide a discretion
for sweeping within its condemmati on what was perm ssible
expression as well as what society mght per m ssi bly
prohibit, always renmenbering that the w dest scope for
freedom was to be givento the adventurous and i maginative
exercise, of human spirit. . . . ".  Justice Douglas
consi dered prior restraint as unconstiutional. According to
himif a nmovie violated a valid I aw, the exhibitor could be
prosecut ed.
The only test that seemed to prevail was that of obscenity
as propunded inRoth v. United States(2). In
that three tests were-laid down:

(a)that the domi nant thene taken as a whol e

appeal s to prurient interests according to the

cont enporary standards of the average nan

(b)that the motion picture is not saved by

any redeem ng soci al val ue; and

(c)that it is patently offensive because it

i s opposed

to contenporary standards.

(1) (1959) 360 U. S. 684.

(2) (1957) 354 U. S. 476.

362

"The Hicklin test in Regina v. Hcklin(l) was

not accepted.

Side by side procedural safeguards were  al so

consi der ed. The | eadi ng case is Freednen v.
Mar yl and( 2) where the court li'sted t he
fol | owi ng requirenments for a valid film
statute

1. The burden of proving that the film is
obscene rests on the censor.
2.Final restraint (denial of licence) may
only occur after judicial determi nation of the
obscenity of the materi al
3. The censor will either issue the |icense
or go into court hinself for a restraining
or der.
4. There nust be only a ’'brief period
between the censor’s first consideration of
film and final judicial determ nation. (As
sunmari zed by Martin Shapiro Freedom of
Speech; The Suprene Court and Judicial Re-
Vi ew) .
These were further strengthened recently in Teitel Film
Corp. v Cusak(3) (a per curiamdecision) by saying that a
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non-crimnal process which required the prior subm ssion of
afilmto a censor avoided constitutional infirmty only if
censorship took place under procedural safeguards. The
censorship system should, therefore, have a time-limt’.
The censor rnust either pass the filmor go to ,court to
restrain the showing of the filmand the court also nust
give a pronpt decision. A delay of 50-57 days was
considered too nuch. The statute in question there had
meti cul ously laid down the time for each st age of
exam nation but had not fixed any tine limt for pronpt
judicial determination and this proved fata

The fight against censorship was finally lost in the Tines
Film Corporation v. Chicago(4) but only by the slender
majority of one Chief Justice Warren and Justices Bl ack
Dougl as and Brennan dissented. The views of these Judges
were pressed upon us. Chief Justice Warren thought that
there ought to be first an exhibition ,of an allegedly
"obscene film ~because Governnent could not forbid the
exhibition of a filmin advance.  Thus prior restraint was
said ;to beinmpernissible. Justice Douglas went further and
sai d that censorship of novies was unconstituti onal
Justice Cark, on the other hand, speaking for t he
majority, said

" 't has never been held that |I|iberty
of speech is absolute. Nor has it been
suggested that all previous restraints on
speech are invalid.

(1) L. R [1868] 3 Q B. 360. (2)
(1965) 380 U. S. 51.

(3) 1968 390 U. -S. 139. (4) (1961)
365 U.S. 4.3.
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It is not for this Court to limt the State in
its selection of the remedy it deems nost
effective. to cope wth such a pr obl em
absent, of course, a showi ng of wunreasonable
strictures on individual Iliberty resulting
from its application in particul ar
ci rcunst ances. "
The argunent that exhibition of noving pictures ought in the
first instance to be free and only a crimnal prosecution
should be the node of restraint when found of fensive was
rej ected. The precensorship involved was held to be no
ground for striking down a |law of censorship. The mnority
was of the opinion that a person producing a filmmnmust~ know
what he was to do or not to do. For, if he were not sure he
m ght avoid even the perm ssible.
In Interstate Circuit Inc. v. Dallas(l) certain expression
wer e consi dered vague including ’'crinme delinquency’ 'sexua
prom scuity’ 'not suitable, for young persons. According to
the court the statute must state narrowy drawn, reasonably
definite, standards for the Board to follow Justice
Har |l an, however, observed that the courts had not found any
nore preci se expressions and nore coul d not be denmanded from
the legislature than-could be said by the Court. However
precision of regulation was to be the touchstone of
censorship and while admitting that censorship was
admi ssible, it was said that too wide a discretion should
not be left to the censors.
Meanwhil e in Jacobellis v. Chio 2 it was held that was |aws

could legitimtely aim specifically at preventing
di stribution of objectionable material to children and thus
it approved of the system of age-classification. The

Interstate GCircuit Inc. v. Dallas(1l) and G nsherg v. New
York(3) sat the seal on validity of’ age classification as
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constitutionally valid.

There are two cases which seemto lie outside the nmain-
stream Recently in Stanley v. Georgia(4) the Court seens
to have gone back on the Roth case (supra) and held that the
right to receive information and ideas, regardless of their

social worth, is also fundanental to society. Anot her
exception can only be wunderstood on the basis of the
recognition of the needs of a perm ssive society. Thus

M shkin v. New York renoves the test of the average person
by saying that if the material is designed for a deviant
sexual group, the material can only be censored if taken as
a whole, it appeals to the purient interest in sex of-the
menbers of that group.  This is known as the. selective-
audi ence obscenity test and even children are a specia
class. See G nsberg- v: New
(1)(1961) 390 U. S’ 676. (2) (1964) 378 U. S. 184, (3)
(1968) 390 U. S. 629. (4) (1969) 394 U. S
(5) (1966) 383 U S. 502.
464
York(1). " On the whole, however, there is in this last case
areturn to the Hicklin test in that obscenity is considered
even fromi sol at ed passages.
To sunmari ze. The attitude of the Suprene Court of the
United States is not as uniformas one could wish. It nmay
be taken as settled that notion picture i's considered a form
of expression and entitled to protection of First Anendrent.
The view that it is only comercial and- business and,
therefore, not entitled to the protection as was said in
Mutual Film Corpn.. (2) is not now accepted. It is also
settled that freedomof speech-and expression admts of
extremely narrow restraints in cases of clear ~and present
danger, but included in the restraints are prior as well as
subsequent restraints. The censorship should be based on
preci se statenent of what nay not be subject matter of film
maki ng and this should allow full liberty to the gromh of
art and literature. Age classification is permssible and
suitability for special audiences is not to depend on
whet her the average man would have considered ‘the film
sui tabl e. Procedural safeguards as laid down in t he
Freednman case(3) nust al so be observed. The filmcan only
be censored if it offends in the manner set out in Roth"s
case.
The petitioner put before us’ all these dicta for our
acceptance and added to themthe rejection of censorship
particularly prior censorship by Chief Justice Warren and
Justices Black and Douglas. He pointed out that in - England
too the censorship of the theatre has been abolished by the
Theatres Act 1968 (1968 C. 54) and submitted that this is
the trend in advanced countries. He also brought to our
noti ce the provisions of the Obscene Publications Act, 1959
(7 &8 Eliz. 2 C 66), where the test of obscenity'is stated
thus :
"1. Test of obscenity.
(1) For the purposes of this Act an article
shal | be deermed to be obscene if its effect or
(where the article conprises two or nore
distinct itens) the effect of any one of its
items is, if taken as a whole, such as to tend
to deprave and corrupt persons who are likely,
having regard to all relevant circumnstances,
to read, see or hear the matter contained of
enbodied in it.
and the defence of public good is stated thus
"4. Defence of public good.
(1) (1968) 390 U. S. 629.
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(3) (1965) 380 U S. 51.

(2) (1915) 236 U.S. 230.
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(1 ) A person shall not be convicted of an
of fence against section two of this Act, and
an order for forfeiture shall not be made
under the foregoing section, if it is proved
that publication of the article in question is
justified as being for the public good on the
ground that it is in the interests of science,
literature, art or learning, or of other
obj ects of general concern.

(2)It is hereby declared that the opinion

of experts as to the literary, artistic,
scientific or other nmerits of an article nay
be admitted in any proceedi ngs under this Act
either to establish or to negative the said

ground. "
He contended that we nust foll ow the above provi sions.
We nmay now consi der the English practice. |In England there

was little freedom of speech to start with. The Common Law
made no provision for it. The two constitutional docunents-
the Petition of Right (1628) and the Bill of Rights (1689)-
do not nention it. /By the time of Queen Elizabeth |I presses
were controlled through licences and although they were
granted, no book could be issued without the sanction of
Gover nment . The | Star Chanber tried several cases of
censorship and it ‘even continued in the days of Cromell.
M1ton was the first to attack censorship in hi s
Areopagitica and that had profound effect onthe freedom of
speech. W find quotations from his witings in the
opi nions of Chief Justice Warren and Justice Dougles. Free-
dom of speech cane to be recogni sed by slow stages and it
was Bl ackstone who wote in his Commentaries (Book 1V p
1517) -
"The liberty of the Press is indeed essentia
to the nature of (a free State, but this
consists in laying no previous restraints upon
publications."
But censorship of theatres continued and no theatre could be
licensed or a play performed without the sanction of the
Lord Chanberl ain. By the Theatres Act 1843 the Lord
Chanberlain was given statutory control over the theatres.
He could forbid the production of a play for t he
preservation of good manners, decorum or the public peace.
There was ordinarily no censorship of the press in -England.
When cinematograph came into being the G nematograph Act
1909 was passed to control cinemas. |t has now been anended
by the G nemat ograph Act of 1952. Restrictions were placed
on the exhibition of filnms to children (s.4) and on the
adnmission of <children to certain types of film Today
censorship of filns is through the British Board of Film
Censors which is an independent body not subject to contro
by the State. An elaborate inquiry is already on foot to
consi der whether state control is needed or not. Censorship
of films is run on the lines
466
set by T.P. O Connor in 1918. These directions, as we said
earlier, have had a great influence upon our laws and our
directions issued by the Central Government, follow closely

the 43 points of T.P. O Connor. It is wong to inmagine that
there is no censorship in England. The Khosla Comittee (p.
32) has given exanples of the cuts ordered and also a ist

of filns which were found unsuitable. The Board has never
worked to a Code although the directions are foll owed. By
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1950 three general, principles were evolved. They are:
1.Was the story, incident or dialogue

likely to inpair the noral standards of the
public by extenuating vice or crine or
depreci ating nmoral standards ?
2. \\as it likely to give offence to
reasonably m nded ci nenma audi ences ?
3.What effect. would it have on the nminds of
children ?
We have digressed into the practice of the United States and
t he United Kingdom because analogies from these t wo
countries were mainly relied upon by the petitioner and they
serve as a very appropriate back-ground fromwhich to begin
di scussion on the question of censorship and the extent to
which it may be carried.
To begin with our fundanental |aw allows freedom of speech
and expression to be restricted as clause (2) itself shows.
It was observed in Ranjit ‘D. Udeshi wv. State of
Mahar asht ra(1).
"Speaking in terns of the Constitution it can
hardly be clained that obscenity which is
of fensive to nodesty or decency is within the
constitutional protection given to free speech
or expression, because the article dealing
with’ the right itself excludes it. That
cherished right on which our denbcracy rests
is neant for the expression of free opinions
to change political or-social conditions. or
for the advancenent of human know edge. Thi s
freedomis subject to reasonable restrictions
whi ch may be thought necessary in-the interest
of the general public and one  such ' is the
interest of public decency and norality.
Section 292, Indian Penall Code, manifestly
enbodi es such a restriction because the |aw
agai nst obscenity, of cour se, correctly
under st ood and appli'ed, seeks no nore /'than to
pronot e public decency and norality".
We adhere to this statenent and indeed it is applicable to
the other spheres where control is tolerated under our
f undanent al I aw. The argunent that s. 5-B- of the
C nemat ograph Act does
(1)(1965) 1 S.C. R 65.
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not reproduce the full effect of the second cl ause of  Art.
19 need not detain us. It appears that the draftsnman used a
copy of +the Constitution. as it was before the First
Amendnent and fell into the error of copying the obsolete
clause. 'That, however, does not nmake any difference. The

Constitution has to be read first and the section next. The
latter can neither take away nor add to what t he
Constitution has said on the subject. The word ‘reasonabl e’
is not to be found in s. 5-B but it cannot mean that the
restrictions can be unreasonable. No only the sense of the
matter but the existence of the constitutional provision in
part nmateria nust have due share and readi ng the provisions
of the Constitution we can approach the problem without
having to adopt a too liberal construction of s. 5-B

It, therefore, follows that the Arerican and the British
precedents cannot be decisive and certainly not the mnority
vi ew expressed by sone of the Judges of the Supreme Court of
the former. The Anerican Constitution stated the guarantee
in absolute terns without any qualification. The Judges try
to give full effect to the guarantee by every argunent they
can validly use. But the strongest proponent of the freedom
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(Justice Douglas) hinself recognised in the Kingsley case
that there nust be a vital difference in approach. This is
what he said
"If we had a provision in our Constitution for
"reasonable’ regulation of the press such as
India has included in hers, there would be
room for argunent that censorship in the
interests of norality would be perm ssible".
In spite of the absence of such a provision Judges in
Anerica have tried to read the words ' reasonabl e
restrictions’ into the First Arendnent and thus to make the
rights it grants subject to reasonable regulation. The
American cases in their mmjority opinions, t her ef ore,
clearly support a case of censorship
It would appear from’ , this that censorship of filns, their
classification according to age groups and their suitability
for unrestricted exhibition with or without excisions is
regarded as a valid exercise of power in the interests of
public' norality, decency etc. ~This is not to be construed
as necessarily ~offending the freedom of speech and
expr essi on. This has, _however, happened in the United
States and therefore decisions, as Justice Douglas said in
his Tagore Law Lectures (1939), have the flavour of due
process rather than what was conceived as the _purpose of
the First Amendnent. This is because social interest of the
people override individual freedom \Wether we regard the
state as the paren patriae or as guardian and promoter of
general welfare, we have to concede, that these restraints
on liberty may be justified by their absolute necessity and
cl ear purpose. Social interests-take in not only
468
the interests of the comunity but al soindividual interests
which ,cannot be ignored. A balance has therefore ' to be
struck between ,the rival clains by reconciling them The,
larger interests of the conmmnity require the formnul ation of
policies and regul ations to ,conbat di shonesty, corruption
ganbling, vice and other things of imoral tendency and
things which affect the security of the, State  and the
preservation of public order and tranquillity. As Ahrens
said the, question calls for a good phil osophical ~canpass
and strict |ogical nethods.
Wth this prelimnary discussion we say that censorship in
India (and precensorship is not different in quality) has
full justification in the field of the exhibition of cinem
filns. We need not generalize about other-forns of _speech
and expression here for each such fundamental right has a
di fferent content and inportance. The censorship inposed on
the making and exhibition of films is in the ‘interests of
soci ety. If the regulations venture into sonething  which
goes beyond this legitimte opening to restrictions, they
can be questioned on the ground that a legitimte ,power is
bei ng abused. W hold, therefore, that censorship of ' filns
i ncl udi ng prior restraint is justified under our
Consti tution.
This brings us to the next questions : How far can these
restrictions go ? and how are they to be inposed ? This
| eads to an exam nation of the provisions contained in s. 5-
B (2). That provision authorises the Central governnent to
issue such directions as it may think fit setting out the
principles which shall guide the authority conpetent to
grant certificates under the Act in sanctioning films for
public exhibition
The first question raised before us is that the legislature
has not indicated any guidance to the Central Governnent.
We do not think that this is a fair reading of the section
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as a whole. The first sub-section states the principles and
read with the second clause of the nineteenth article it is
quite clearly indicated that the topics of films or their
content should not offend certain matters’'there set down.
The Central Government in dealing with the problem of
censorship wll have to bear in mnd those, principles and
they wll be the philosophical conmpass and the |ogica

net hods of Ahrens. O course, Parlianent can adopt the
directions and put themin schedule to the Act (and that may
still be done), it cannot be said that there is any
del egation of legislative function. |If Parliament made a
law giving power to close certain roads for certain
vehicular traffic at stated tinmes to be determined by the
Executive authorities and they nmade regulations in the
exercise of that power, it cannot for a noment be argued
that this is insufficient to take away the right of

| oconoti on. O course, every-thing my be done by
| egislation but it is not necessary to do so

4 69

if the policy underlying regulations is clearly indicated.
The Central CGovernment’s regul ations are there for

consideration in the Ilight of the guaranteed freedomand if
they offend substantially against that freedom they may be
struck down. But as they stand they cannot be chall eneged
on the ground that any recondite theory of |aw making or a
critical approach to the separation of powers is infringed.
We are accordingly of the opinion that s. 5-B (2) cannot be
chal | enged on this ground.
This brings us to the manner of the exercise of control and
restriction by the directions: ~Here the argument is that
nost of the regulations are vague and further that they
| eave no scope for the exercise of creative genius . in the
field of art. This poses the first question before us
whether the ’'void for vagueness’ -doctrine is applicable.
Reliance in this connection is placed on Minicipal Commttee
Anritsar and anr. v. The State of ‘Rajasthan(l). In that
case a Division Bench of this Court |ays down that an Indian
Act cannot be declared invalidon the ground that it
violates the due process clause or that it is vague. Shah
J, speaking for the Division Bench, observes:
PR the rule that an Act of a  conpetent
| egi sl ature may be 'struck down™ by the courts
on the ground of vagueness is alien to our
constitutional system The Legislature of the
State of Punjab was conpetent to enact
| egislation in respect of 'fairs”, vide Entry
28 of List Il of the 7th Schedule to the
Consti tution. A law may be declared invalid
by the superior courts in India if the
| egi sl ature has no power to enact the |aw or
that the law viol ates any of the fundanenta
rights guar ant eed in Part Il of t he
Constitution or is inconsistent wth any
constitutional provision, but not on the
ground that it is vague."
The Ilearned Judge refers to the practice of the Suprene
Court of the United State in Claude C. Caually v. GCenera
Construction Co.(2) where it was observed
"A statute which either forbids or requires
the doing of an act in terns so vague that men
of common intelligence nmust necessarily guess
at its neaning and differ as to its
application violates the first essential of
due process of law "
The | earned Judge observes in relation to this
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as follows

"But the rule enunciated by the Anerican

Courts has no application under our

constitutional set up. This rule is regarded

as an essential of the ’'due process

(1) AI.R 1960 S.C. 1100.

3--436SupCl/ 71

(2) (1926) 70 L. Ed. 332.
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cl ause’ i ncor por at ed in t he Aneri can

Constitution by the 5th and 14th Anendnents.

The courts in India have no authority to

declare a statute invalid on the ground that

it violates 'the due process of |aw . Under

our Constitution, the test of due process of

| aw cannot be applied to the statutes enacted

by the Parlianent-or the State Legislature"
Rel ying~ on the observations of Kania C.J. in A K  Copal an
v. The State of Madras(1l) to the effect that a | aw cannot be
decl ared ' void because it is opposed to the spirit supposed
to pervade the Constitution but not expressed in words, the
concl usi on above set out is reiterated. The |learned Judge,
however, adds that the words 'cattle fair’ in act there
consi dered are sufficiently clear and there is no vagueness.
These observations which are clearly obiter are apt to be
too generally applied and need to be explained. Wile it is
true that the principles evolved by the Suprene Court of the
United States of ‘America in the  application of t he
Fourteenth Anendrment were eschewed in our Constitution and
instead the limts of restrictions,, on each fundanenta
right were indicated in the clauses that follow the first
clause of the nineteenth article, it cannot be said as an
absolute principle that no law will be considered bad for
sheer vagueness. There is anple authority for t he
proposition that a |law affecting fundanental rights may be
so considered. A very partinent exanple is to be found in
State of Madhya Pradesh and Anr. v. Bal deo Prasad (2) where
the Central Provinces and Berar Goondas Act 1946 was
declared void for wuncertainty. 'the condition for the
application of ss. 4 and 4A was that the person sought to be
proceeded against nust be a goonda but the definition of
goonda in the Act indicated no tests for —deciding which
person fell wthin the definition. The provisions were
therefore held to be uncertain and vague.
The real rule is that if a lawis vague or appears to be so,
the court rmust try to construe it, as far as may be, and
| anguage permitting, the construction sought to be placed on
it, must be in accordance with the intention of the
| egi sl ature. Thus if the law is open to di verse
construction, that construction which accords best with the
intention of the legislature and advances the purpose of
legislation, is to be preferred. Were however the |aw
admts of no such construction and the persons applying it
are in a boundless sea of uncertainty and the law prim
facie takes away a guaranteed freedom the |aw nust be held
to offend the Constitution as was done in the case of the
CGoonda Act. This is not application of the doctrine of due
process. The invalidity arises fromthe
(1) [1950] S. C R 88.
(2) [1961] 1. S. C. R 970 at 979.
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probability of the msuse of the lawto the deterinent of
the individual. |f possible, the Court instead of striking

down the law may itself draw the line of demarcation where
possible but this effort should be sparingly made and only
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in the clearest of cases.

Judging the directions fromthis angle, we find that there
are general principles regarding the filns as a whole and
specific instances of what may be considered as offending
the public interest as disclosed in the clause that follows
the enunication of the freedons in Art. 19(1)(a). The
general principles which are stated in the directions seek
to do no nore than restate the permissible restrictions as
stated in cl. (2) of Art. 19 and S. 5-B(1) of the Act. They

cannot be said to be vague at all. Simlarly, t he
principles in S IV of the directions in relation to
children and young persons, are quite specific and also
salutary and no exception can be taken. It is only the

i nstances which are given in Section | Clauses Ato D which
need to be considered.  Read individually they give anple

direction as to what may not be included. It is argued on
the, basis of sone American cases already noticed by us that
these expressions are vague. W do not agree. The words

used are within the comon understandi ng of the average man

For exanple the word 'rape’ indicate what the word is,
ordinarily, understood to nmean. It i's hardly to be expected
or necessary that the definition of rape in the Penal Code
must be set down to further expose the meaning. The same
my be said about almpst all the terms wused in the
directions and discussed before us. W do not propose to
deal with each topic for that is really a profitless ven-

ture. Fundanental rights are to be judged in a broadway.
It is not a question of semantics but of the substance of
the mtter. It is significant that Justice Douglas who is

in favour of a very liberal and absolute application of the
First Anmendnent in Anericais of the view that ' sexua
prom scuity’ was not vague, while those in favour of prior
restraints thought that it was. W have referred earlier to
the case. W are quite clear  that expressions i ke
"seduction’, 'immoral traffic in wnen . ’'soliciting, pros-
titution or procuration, ’'indelicate sexual situation’ and
'scenes suggestive of immorality', "traffic and use of
drugs’, "cl ass hat r ed" " bl acknai | associ at ed with
imorality’ are within the understandi ng of the average nen
and nmore so of persons who are likely to be the panel for
purposes of censorship. Any nore definiteness is not only
not expected but is not possible. Indeed if we were
required to drawup a list we would also follow the sane
general pattern.
But what appears to us to be the real flawin the scheme of
the directions is a total absence of any direction which
would tend to preserve art and pronote it. The artistic
appeal or presentation of an episode robs it of its
vulgarity and harm and this appears.
472
to be conpletely forgotten. Artistic as well as inartistic
presentations are treated alike and also what may be
socially good and useful and what may not. In Ranjit D.
Udeshi’s case(1) this court laid down certain Principles  on
which the obscenity of a book was to be considered wth a
view to deciding whether the book should be allowed to
circulate or wthdrawn. Those principles apply mutatis
mutandis to filns and al so other areas besides obscenity.
The Khosla Committee al so adopted them and recommended them
for the guidance of the filmcensors. W nay reproduce them
here as summari zed by the Khosla Committee:
"The Supreme Court laid dowmn the follow ng
principles which nmust be carefully studied and
appl i ed by our censors when they have to dea
with a filmsaid to be objectionable on the
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ground of indecency or immorality :-
(1) Treating with sex and nudity in art and
literature cannot be regarded as evidence of
obscenity without something nore.
(2) Conparison of one book with another to
find the extent of permssible action is not
necessary.
(3) The delicate task of deciding what s
artistic and what is obscene has to be
rmed by courts and in the last resort,
by the Supreme Court and so, oral evidence of
men of literature or others on the question of
obscenity i's not relevant.
(4) An overall view of the obscene matter in
the setting of the whole work would of course
be necessary but the obscene matter nust be
considered” by itself and separately to find
out whether it is so gross and its obscenity
is sodecided that it is likely to deprave or
corr upt those whose ninds are open to
influence of this sort and into whose hands
the book is likely to fall
(5) The interest s of contemporary society and
particul arly the influence of the book etc.,
on it nust not be overl ooked.
(6) Where obscenity and art are m xed, art
nust be so preponderating -as to t hr ow
obscenity into shadow or render the obscenity
so triwvial and insignificant that it can have
no effect and can be overl ooked.
(7) Treating with sex in a manner  of fensive
to public decency or norality which are the
wor ds of our
(1) [1965] 1 S. C R 65
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Fundamental Law judged by our national stan-
dards and considered likely to pender to

| ascivious, prurient or sexually precocious
m nds nust determ ne the result.

(8) When there is  propagation of  ideas,
opi nions and informations or public interests
or profits, the interests of society may tilt
the scales in favour of free speech and

expr essi on. Thus% books on nedical science
with intimate illustrations ~and photographs
though in a sense inmpbdest, are not to be
consi dered obscene, but the sane illustrations

and photographs collected in a book  from
without the nedical text would certainly be
consi dered to be obscene.

(9) Obscenity  without a preponderating
social purpose or profit cannot have the
constitutional protection of free speech or
expression. Qbscenity is treating with sex in
a manner appealing to the carnal side of hunman

nature or having that tendency. Such a
treating with sex is offensive to nodesty and,
decency.

(1 0)Know edge, is not a part of the gquilty

act . The of fender’s know edge of the

obscenity of the book is not required under

the law and it is a case of strict liability."
Appl i cationof these principles does not seek to whittle
down the fundanmental ri ght of free speech and expression
beyond the linits permni ssibleunder our Constitution f or

perfo
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however high or cherished that right it does not go to
pervert or harm society and the line has to be drawn
sonewhere. As was observed in the same case
. The test which we evolve nust
obviously be of a general character but it
must admt of a just application fromcase to
case by indicating a line of demarcation not
necessarily sharp but sufficiently distinct to
di stingui sh between that which is obscene and
that which is not........... "
A simlar line has to be drawn in the case of every topic in
films considered unsuitable for _public exhibition or
specially to children
W nmay now illustrate our neaning how even the itens nen-
tioned in the directions may figure in filns subject either
to their artistic merit or their social value over-weighing
their offending character. The task of +the censor is
extrenmely  delicate and his duties cannot be the subject of
an exhaustive set of commands.
47 4
established by prior ratiocination. But direction is
necessary to himso that he does not sweep within the terns
of the directions vast areas of thought, speech and
expression of artistic quality and social purpose and
interest. our standards must be so framed that we are not
reduced to a | evel where the protection of the |east capable
and the nost depraved anpbngst us deternmines what the norally
heal t hy cannot view or read. The standards that we set for
our censors must make a substantial all owance in favour of
freedom thus |leaving a vast area for creative art to
interpret life and society with sone of its foibles along
with what is good. We nust not |ook wupon such human
rel ati onships as banned in toto and for ever from hunan
thought and nust give scope for talent to put them before
soci ety. The requirements of art and Iliterature include
within thensel ves- a conprehensive view of social life and
not only inits ideal formand the line is to be drawn where
the average man noral nan begins to feel enbarrassed or
di sgusted at a naked portrayal of life wthout the redeem ng
touch of art or genius or social value. |f the depraved
begins to see in these things nore than what an average
person would, in much the sane way, as it is wongly said, a
Frenchman sees a wonan’s legs in everything, it cannot be
hel ped. In our schene of things ideas having redeem ng
social or artistic value nust also have inportance and
protection for their growh. Sex and obscenity -are not
al ways synonymous and it is wong to classify sexas essen-

tially obscene or even indecent or inmoral. It should be
our concern, however, to prevent the use of sex designed to
play a coomerical role by naking its own appeal. This draws

in the censors scissors. Thus audiences in India- can be
expected to view with equaninity the story of Cedi pus son of
Latius who committed patricide and incest with his nother

VWen the seer Tiresias exposed him his sister Jocasta
conmi tted suicide by hanging herself and Cedi pus put out his
own eyes. No one after view ng these episodes would think
t hat patricide or incest with one's own not her is
perm ssible or suicide in such circunstances or tearing out
one’s own eyes is a natural consequence. And yet if one
goes by the letter of the directions the film cannot be
shown. Simlarly, scenes depicting leprosy as a thenme in a

story or in A docunentary are not necessarily outside the
protection. |If that were so Verrier Elwn's Phul mat of the
Hlls or the sane episode in Henryson's Testanent of
Cresseid (fromwhere Verrier Elwn borrowed the idea) would
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never see the light of the day. Again carnage and bl oodshed
may have historical value and the depiction of such scenes
as the sack of Delhi by Nadirshah may be permssible, if
handl ed delicately and as part of an artistic portrayal of
the confrontation with Mohammad Shah Rangila. [|f Nadir Shah
made gol gothas of skulls, nust we | eave them out of the
story :because people nust be nade to view a historica

thene wthout true history ? Rape in all its nakedness may
be obj ectionable but Vol -
47 5

taire’s Candide woul d’ be neaningl ess w thout Cunegonde’s
episode with the soldier and the story of Lucrece could
never be depicted on the screen

Therefore it is not the elenents of rape, |eprosy, sexua
immorality which should attract the censor’s scissors but
how the theme is handled by the producer. It nust, however,

be remenbered that the, cinematograph is a powerful nedium
and its appeal is different. The horrors of war as depicted
in the fanmous etchings of Goya do not horrify one so nuch as
the same scenes rendered in colour and with sound and
noverent , would do. W may view a docunentary on the erotic
tabl eaux fromour ancient tenples with equaninmty or read
the Kamasutra but adocunentary fromthemas a practical
sexual guide woul d be abhorrent.

W have said all this'to showthat the itenms nmentioned in
the directions are not by thensel ves defective. We have
adhered to the 43 points of T.P. O Connor framed in 1918 and
have nmade a conprehensive list of what may not be shown.
Parliament has left this task tothe Central Covernment and,
in our opinion, this could be done. But Parliament has not
| egi sl at ed enough, nor has the Central Governnment filled in
the gap Neither has separated the artistic and the 'sociably
val uabl e fromthat which is deliberately indecent, obscene,
horrifying or corrupting. They have not - indicated the need

of society and the freedom of the, individual. They | have
thought nore of the depraved and |l ess of the ordinary nora
man. |In their desire to keep filnms fromthe abnormal, they
have excluded the noral. They have attenpted to bring down

the public notion picture to the level of home novies.

It was for this purpose that this Court was —at pains to
poi nt out in Ranjit D Udeshi’s case(1) certain
consi derations for the guidance of censorship of books. We
think that those guides work as well here. Although we are,
not inclined to hold that the directions are defective in so
far as they go, we are, of opinion that directions to
enphasi ze the inportance of art to a val ue judgment by the
censors need to be included. Wether this is done by Par-
linment or by the Central CGovernnent it hardly matters. The
whole of the law and the regulations under it wll / have
always to be considered and if the further tests laid down
here are followed, the system of censorship ‘with the
procedural safeguards accepted by the Solicitor General wll
make censorship accord with our fundamental | aw.

We allow this petition as its purpose is nore than served by
the assurance of the Solicitor General and what we have
said, but in the circunstances we nake no order about costs.
Petition all owed.

R K. P.S.

(1)[1965] 1 S.C R 65
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