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The appellants ‘before us preferred a wit petition
under Article 226 of  the constitution of India before the
Hi gh Court of Delhi seeking for a direction to extend the
benefit of waiver of penalty arising under Section 271 (4A)
of the |Incone Tax Act. 1960(hereinafter referred to as "the
Act"). Pursuant to a schene, the second appellant, Firm nmade
an application on February 12, 1965 stating that they would
pl ace before the Income Tax Oficer ~a true statenent of
their financial assets, transactions and they were prepared
to file a statenment of the affairs as on march 31, 1965. The
statenent of affairs filed on 20th May. 1965 discl osed an
i ncone of about Rs. 28,000/- as the total accretion'to its
weal th over the eight years upto March 31. 1965. ultimately
after some negotiations between the Departnent officials and
the appellants, the appellants agreed to be assessed at Rs.
66, 56, 000/ - subject to the usual allowance for depreciation
etc. spread over eight assessnent years 1958-59 to 1959-60
were to be reopened inasnmuch as they were conplete by that
time. The Inspecting Assistant Conmi ssioner issued notices
to the appellants to initiate proceedi ngs under Section 271
(1)(c) of the Act for the non disclosure of (the income
relating to the aforesaid period. A penalty in a sumof Rs.
4,90, 365/- was i nposed on the appellants for the years 1958-
59 to 1964-65. Appeal preferred against the said order to
the I ncone Tax Appellate Tribunal net with failure.

During the pendency of the penalty proceedings an
application was filed under section 271 (4A) of the Act and
the Conmi ssioner of Incone Tax sent a report on the said
application on 23.3.1968 setting forth the circunstances to
reduce the penalty against the appellants in terns of
provi sions of Section 271(4A) of the Act. The Commi ssi oner
noticed that the said provision had envi saged di scl osure of
income made (f) voluntarily; (ii) in good faith; (iii) such
di scl osure being full and true; and (iv) is made prior to
the detection by the |[|.T.0 of the conceal ment in question
and held that these circunstances to attract waiver or
reducti on under Section 271(4a) stood satisfied. He referred
to various items such as Hundi loans and the amounts
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surrendered, accretion to wealth between different dates.
However a conmunication was sent by the Secretary of the
Central Board of Direct Taxes on 28th march. 1968 refusing
to reduce the penalty. Again another Iletter was sent on
April 18,1969 by the Conmm ssioner pursuant to a letter
received by himon 14th April, 1969 making a further report
on the matter, he set out the various details thereto as to
how the matter had been dealt wth by the various
authorities and the manner in which the appellants woul d be
entitled to the benefit wunder the provisions referred to
earlier. The Central Board of Direct Taxes has to approve
any action of the Conm ssioner to waive or reduce penalty in
cases when the sanme is above Rs.50,000/-. Hence in this case
reference was nade by the Comm ssioner of Inconme Tax to the
Board for approval of ~his action to reduce the penalty but
the Board refused to reduce the penalty as suggested by the
f ormer.

Wit petition was preferred before the H gh Court. In
the H gh Court two contentions were out forth; firstly, that
the inposition of the penalty on the appellants was
premat ure-inasmuch as the  application of the appellants
filed under Section 271(4A) ~of the Act for waiver of the
penalty was still pending disposal; secondly, that the
condition precedent ~ for the satisfaction of the Inconme Tax
officer that the assessee had conceal ed his inconme had not
been satisfied in view of the voluntary disclosure made. The
H gh Court found no substance in either of ‘the contentions
and dismssed the wit petition. The H gh Court took the
view that the levy of penalty under section 271 (1) (c) of
the Act was not in any way dependent on the provisions of
section 271(4A) of the Act and the question -of reduction
woul d arise only when the penalty is inposed. Therefore, it
was of the view that the penalty could be inposed under
Section 271(1) (C) of the Act when an assessee has conceal ed
particul ars of inconme of furnished inaccurate particulars of
such incone. The assessee in the present case had conceal ed
the incone, but later on disclosed the same’/ in the
statenents of returns which had been filed prior to the
introduction to the voluntary disclosure schene and that
ci rcunst ance woul d not nake any difference so far as'|evy of
penalty is concerned and dism ssed the wit petition. Hence,
these appeal s by special |eave.

Shri  Di pankar P. CQupta, | earned Seni or counse
submitted that Section 271(1) of the Act enables the
assessing officer to inpose penalty in three different sets
of circunmstances and in the present case, we are concerned
with the exercise of power under clause (c) thereof which
states that the assessee has concealed the particulars of
his income or furnished inaccurate particulars of /such
i ncome. provisions of Section 271(4A) enabl es t he
Comm ssioner in his discretion to reduce or wai ve the anount
of m nimum penalty inpossible under the provisions in cases
falling under C ause (c) of sub-section (1) also. Therefore,
he submitted that merely because a case of an assessee
attracted penalty under section 271(1) (c) of the Act would
not take away the discretion of the Conmi ssioner if certain
conditions are satisfied to which the Commissioner had
al ready adverted to in the Report nmade by himto the board
in seeking the previous approval for waiver or reduction of
the penalty. The Board in the present case had not
considered the matter in the manner required under |aw. He
submitted that the Board had indicated that the proposal for
reducing or waiving the penalty was not approved as in the
facts and circunstances of the case section 271(4A) of the
Act was not applicable. He subnmitted that it is not clear
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form the conmuni cati on sent by the Boar d to the
Conmi ssioner as to now Section 271(4A) of the Act was not
attracted to the facts of the case.

It will be necessary to explain the background in which
the penalty under Section 271(1)(c) vis-a-vis section
271(4A) of the Act was levied and those circunstances are
ascertainable from the order nmade by the Incone Tax
Appel l ate Tribunal to which we may advert to in sone detail
It was contended that the Tribunal could take into
consi deration Section 271(4A) of the Act in deterning the
penalty arising under Section 271(1)(c) of the Act. The
Tribunal noticed that in view of the fact that such a power
could be exercised only by the Commi ssioner and not by the
Tri bunal and the order nade by the Conm ssioner and not by
the Tribunal and the order nade by the Conmi ssioner thereto
being final, they could not exam ne the said contention. A
contention was raised before the Tribunal as to whether a
penal ty as provided under Section 271(1)(c) of the Act was

attracted at all - or not on the basis that in the
ci rcunst ances of the case there was no del i berate
conceal nent  of i ncone or furni-shed any i naccurate

particulars of its income and, therefore, the Departnent had
not discharged its burden.~ The Tribunal proceeded to hold
that the Inspecting Assistant Comm ssioner had based his
findings of concealment on the sole consideration that the
assessee had itself returned and assessed the higher figures
of incone than those adnmitted in its returns-originally. The
Tri bunal noticed that the argument addressed by the | earned
counsel for the appellants that in such a case there was no
conceal nent of income  was very plausible, but in the
circunstances of the case the conceal nent or furnishing of
i naccurate particulars by the assessee had been established.
The Tribunal also noticed that the “evidence led ‘and the
conclusions arrived at in the course of assessnent
proceedi ngs are not conclusive ~of the penalty proceedings.

[ater an it may cone to light that an item of incone had
been assessed wongly or that the assessee is /able to
furnish additional or new naterial, it my change the

factual position of the case. After noticing the returns
filed by the assessee and setting out a table as” to the
assessnment years, the date of filing of the return and the
income returned stated that the picture that energes  was
that the assessee had on the whole incurred a | oss of about
Rs. 10 lakhs, that is the capital with which he had started
on 1.4.1957. The assessee on 12.2.1965 filed declaration as
to the correct position which may be seen fromthe statenent
of financial affairs as on 31.3.1965. This declaration had
been nade by the assessee before the provisions of. the
Finance Bill 1965 regarding voluntary disclosure schenme was
introduced and it was also true that the assessee  acted
voluntarily in comng forward with this declaration-and that
inthe return for its cooperative attitude the assessee
expected to be let off lightly in regard to the penalty
proceedings and also in regard to paynent of tax. ~The
vol untary nature of the declaration was all the nore sincere
and was beyond doubt since the statement of affairs sent by
the assessee with its letter dated 20th of Miy. 1965
represented really the incone earned by the assesses during
the aforesaid period. It was also noticed by the Tribuna
that there was a confession nmade by the assessee voluntarily
and earnestly that it had not returned the full incone
earned by it in those years and had cone forward wth a
di scl osure of its escaped income. The disclosure m ght not
have revealed the full extent of assessee’s conceal nent as
the assessee was also disclosing its activities over a
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period of tine and expecting that the escaped i ncone woul d
be distributed over a period of ten years and would be
avoi di ng penal actions and possibilities of investigations
and searches with a further expectation of some concession
inregard to payment of tax. The Tribunal concluded that
after scrutinising the circunstances in which the disclosure
was nmade, it is inpossible to believe that at that stage the
assessee had any notives to disclose what was not its incone
really and hence penalty under Section Section 271(1) (c) of
the Act was attracted. if we bear this aspect in mnd, we
cannot say that the appellant had not disclosed its income
at all before scrutiny by assessing officer

A reading of the provisions of Section 271 (4A) (after
del etion of the said provisions by Taxation Laws (Anendnent)
Act, 1975 with effect ~from1.10.1975 such power s now
conferred upon the Commi ssioner wunder Section 273A of the
Act) will indicatethat it is a power coupled with a duty to
do justice and the comm ssioner is under statutory
obligation to exercise the power in favour of an assessee
which has fulfilled all the conditions of the provisions. In
deci di ng such —a matter, therefore, cannot take into account
factors or reasons which are invalid or extraneous to the
sai d provisions. The principle condition for grant of relief
under the said provision is that the assessee should have
voluntarily and in good faith nade full disclosure of his
i ncome prior to the detection of the sane and such
di scl osure could be nmade even otherw se than in the course
of a return by subnmitting a petition to the Conmi ssioner. In
the present case, we have already noticed that the assessee
had made the disclosure prior to the comng into force of
the voluntary di scl osure schene and 1 ong before the
Departnent could initiate any action in respect of the
cancel ed inconme. The levy of penalty under Section 271(1)

(c) by itself will not be a circunstance to take hi mout of
the purview of Section 271(4A) of the Act.
However, the | earned counsel for the Departnent

submitted that in the present case the records disclose that
the concealed incone had not been disclosed voluntarily or
in good faith prior to the initiation of the proceedings by
the Departnent. If this contention is —examined wth
reference to the findings recorded by the Tribunal to which
we have nade detailed reference, it becomes clear that the
sanme cannot be accepted w thout further scrutiny of the
matter. Whether such scrutiny had been nade by the Board in
this case is not clear from the endorsenent issued to the
Commi ssioner of Income Tax. The Commi ssioner of |ncone Tax
has expl ai ned each one of the circunmstances arising in the
case whether there has been conceal nent by the assessee and
its disclosure, the extent to which they were voluntary or
the sanme had been made prior to the detection of the sane by
the Departnment. Therefore, it does not appear that ‘the Board
had duly applied its mind or nade an order revealing its
m nd by maki ng a speaki ng order.

In the circunstances, we have no hesitation to quash
the order nade by the Board and direct the Board to restore
the proceedings to its file and exanmine the matter once
again in the light of what we have stated above. 1In the
result, the order made by the Hi gh Court which is under
appeal before us shall stand nodified in terms stated above.
The appeals are all owed. No costs.




