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PETI TI ONER:
K. CHANDRASEKHAR, MARI AM RASHEEDA, S. K SHARVA, S. NAMBI NAR

Vs.
RESPONDENT:
THE STATE OF KERALA & ORS.
DATE OF JUDGVENT: 29/ 04/ 1998
BENCH:

M K. MJKHERJEE, SYED SHAH MOHAMVED QUADRI

ACT:

HEADNOTE:

JUDGVENT:
W TH
CRI M NAL APPEAL NO. 490 OF 1997
W TH
CRI M NAL APPEAL NO. 491 OF 1997
WTH
CRI M NAL APPEAL NO. 492 OF 1997
W TH
CRI M NAL APPEAL NO. 493 OF 1997
W TH
CRI M NAL APPEAL NO. 494-497 OF 1997
W TH
CRI M NAL APPEAL NO (528 OF 1998
(ARISING QUT OF S.L.P. (CRL.) No. 593 of 1998.
JUDGMENT
M K. MJKHERIJEE, J.
Leave granted in Special Leave petition (Crl.) No. 593
of 1998.
2. These appeals have been heard together as they are
directed against one and the sane judgnment rendered by the
Kerala High Court. Facts leading to those appeals are as

under :
3. On Cctober 20, 1994, Shri S. Vijayan, an |Inspector of
Pol i ce, t hen attached to t he Speci al Br anch,

Thi ruvanant hapuram arrested and took into custody Mariyam
Rasheeda (appellant in Crininal Appeal No. 490 of 1997), who
came on a visit to India from Maldives, on the allegation
that even after the expiry of her visa she continued to stay
inlIndia in breach of paragraph 7 of the Foreigners Order,
1948. for the above breach a case under Section 14 of the
Foreigners Act, 1946 was registered against her by the
Vanchi yoor police Station (Crine No. 225 of 1994) the
i nvestigation taken up.

4. On Novenber 13, 1994, on the conplaint of Shri Vijayan
anot her case was registered by Vanchiyoor Police Station
(Crine No. 246 of 1994) against her ( Mariyam Rasheeda) and
Fouzi a Hassan [appellant in the Crimnal Appeal arising out
of SSL.P. (Crl.) No. 503 of 1998] for offences punishable
under Sections 3 and 4 of the Indian Oficials Secrets Act,
1923 ('10S  Act for short) on the allegation that in
collusion wth some | ndians and foreigners they had
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conmtted acts prejudicial to the safety and soverei gnty of
I ndi a.
5. Initially both the cases were investigated by Shr
Vijayan but later on a special team of State police
officials, headed by Shri C B. Mathew, Deputy Inspector
General (Crines ), and including Shri Vijayan, was
constituted to investigate into the same. In course of the
i nvestigation S. Nanbi narayanan (appellant in Crinina
appeal No. 493 of 1997), two senior scientists working with
the Indian Space Research Oganisation ('I.S RO’ for
short), a |abour contracter, K Chandrasekhar (appellant in
Crimnal Appeal No. 494 of 1997), an aut hori sed
representative of a Russiian Firmin India, besides the above
tow | adi es were arrested.
6. Wiile the investigation was in progress, Shri Mathew
sent a report to the Director Ceneral of Police, Kerala on
Novermber 30, 1994 station, that the special teamof State
Police Oficials  was not adequately equipped to conduct
ef fective investigation into the two cases and praying for
appropriate orders for getting the cases investigated by the
Central Bureau of Investigation( 'C'B.1.’ for short.
7. On receipt of the report, the Director General of
Police recomrended to the Governnent of Kerala to entrust
the investigation to the CB.I.; and accept in the above
recomendati on the Government of Kerala issued the follow ng
notification on Decenber 2, 1994,

" I'n pursuance of the provisions of

Section 6 of 'the Delhi Specia

Pol i ce Establishment Act , 1944

(Central Act 25 of 1946) the

Government of Kerala hereby accord

consent to the extension of powers

and jurisdiction of the nenbers of

t he Del hi Speci al police

Establishment in the Wole of the

State of Kerala for investigation

of Crime Nos. 225/94 and 246/ 94 of

Vanchi yoor Police Station

(By order of the Governor)
Sd/- C.P. Nair
Conmi ssi oner and Secretary
to Govt. (Home)
Expl anat ory Note

(This does not form part of the

notification be- is intended to

i ndicate its general purport).

Two cases in Crinme Nos. 225/94 and

246/ 94 have been registered in the

Vanchi yoor police Station under

Section 7; of t he foreigners

Orders, 1948 read with Section 14

of the foreigners Act, 1946 and

under Sections 3 and 4 of the

official Secrets Act, 1923 read

with Section 34 of |I.P.C involving

inter alia charges of espionage of

the accused, so far arrested, two

persons are nationals of Maldives.

The District General of Police has

now brought to the notice of the

Governnment that since the incidents

of this case spread over to the

other States of India and foreign

| ocati ons and al so considering the

special nature of the crines the
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above two cases may be transferred

to the Centr al Bur eau of

I nvestigation who are better

equi pped and al so have t he

advant age of being a Central Police

I nvestigating outfit. After

careful ly considering the request,

Governnent have decided that the

cases in Crime Nos. 225/94 and

246/ 94 of Vanchiyoor Police Station

may be transferred to the Centra

Bur eau of Investigation. Hence t he

notification.
8. Fol l owi ng the above notification, C.B.l. re-registered
the above cases as R C.NO 10/S/1994 and R C. No. 11/S/1994
respectively and took up -investigation. On conpletion of
investigation in the former the C.B.I. submtted charge-
sheet (challan) —against Mariyam Rasheeda on Decenber 4,
1994, which culmnated in an order of acquittal recorded in
her favour ~by the Chief Judicial Magistrate, Cochin on
Novermber 11, 1996. As regards the latter the C.B.1. filed
its report in final fromunder Section 173 (2) of the Code
of Criminal Procedure (' Code’ for short) on April 16, 1996
before the sanme Magistrate praying for discharge of all the
accused persons as, according to it, the allegations of
espi onage were not proved and they were false. The report
was accepted and the accused- appel | ant's were di scharged.

Thereafter on' June 27, 1996 the Governnent of Keral a
i ssued a notification wthdrawing t he consent earlier given
tothe CB.lI. to investigate Crime No. 246/94 ( RZC
No. 11/ S/ 1194). The said notification along with its
expl anatory note reads as under: -

" I'n pursuance of the provisions of

Section 6 of the Delhi Specia

Pol i ce Establishment Act, 1946  (

Central Act 25 of 1946),  the

Gover nirent of Keral a her eby

withdraw their consent accorded as

per notification No. 66329/ SSA

3/ 94/ Hone, dated the 2nd Decenber,

1994 for the jurisdiction of the

menbers of the Del hi Special Police

Establishnment in the Del hi Specia

Police Establishnent in the whole

of t he State of Kerala  of

investigating Crime No. 246/94 of

Vanchi yoor Police Station.

By order of the Governor

M MOHANKUVAR

Addi tional Chief Secretary

Expl anat ory Note

( This does not termpart of the

notification but is included to

indicate its general purpose)

The two cases in Crine Nos. 225 of

1994 and 246/94 registered in the

Vanchi yoor Police Station under

Section 7 of the Foreigners of the

1948 read wth Section 14 of the

Foreigners Act, 1946 and under

Section 3 and 4 of the officia

Secrets Act, 1923 and Section 34 of

| PC, invoking charges of espionage

had been transferred to CBlI for

i nvestigation consi deri ng t he
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special nature of the cases as per

the Governnent Notification No.

66329/ SSA 3/ 94/ Honme, dated the 2nd

Decenber, 1994 CR No. 246/94 of

Vanchi yoor Police Station has now

been referred as not proved, and a

closure report subnitted to the

Court by t he CBl . CGover nirent

Consider it necessary in public

interest to order a reinvestigation

of the case by a special team of

State Police Oficers. Hence this

notification."

This was followed by an amendatory notification issued
on July 8, 1996, which reads as under: -

" In the Explanatory Note to

notification No. 27707/SSA -3/96/

Hone, dated the  27th June, 1996

publ ished as Extra-ordi nary Gazette

No. 823 dated 6.7.1996.

(i) for the words referred as not

proved occurring in the second

sentence read ’'referred by the CB

as not proved and fal se:, and

(ii) for the wor ds "a re-

i nvesti gation of t he case”

occurring in the third sentence

read " further investigation of the

case".
10. Aggrieved by the notification wthdraw ng the consent
so as to enable a special teamof State Police Oficers to
further investigate into Crinme No. 246/94, the six accused -
appel | ants presented separate wit ~petitions before the
Kerala High Court in which the State of kerala, represented
by the Chief Secretary, the Secretary (Hone Departnent),
CGovernment of Kerala and C.B.l. were arrayed as respondent
Nos. 1,2 and 3 respectively. Later on. Shri Vijayan, and K
Nandi, an Advocate, got thensel ves inpleaded as respondents
in those wit petitions. During hearing of the petitions it
was, inter alia, contended on behalf of the ~accused-
appel lants that the CGovernnent of Kerala was not conpetent
to order further investigation by its Police Oficers-into
the allegations which had already been investigated into by
the C.B.I. Accordingly, they prayed for quashing of the
notification dated June 27, 1996, as -~anmended by the
notification dated July 8, 1996. In supporting the accused -
appellants , the C.B.I. first submitted that as the consent
gi ven under Section 6 of the Del hi Special Police
Establi shment Act (' Act’ for short) fell in the category of

conditional |egislation, the question of wthdrawal could
not and did not arise for the powers conferred thereunder
had exhaust ed t hensel ves with t he initiation of

Investigation by it. It next submtted that in case any
further evidence surfaced, the Governnment of Kerala could
only refer the sane to the C.B. 1. for it was al one conpetent
to further investigate into the matter. By its judgnent
dat ed Novenmber 27, 1996 the H gh Court of Kerala disnissed
the wit petitions on the ground that the matter of giving
or w thhol ding of consent under Section 6 of t he Act was an
executive active of the State Governnent and the said Act
was not a piece of conditional |egislation. According to the
H gh Court Section 21 of the General Causes Act, 1897
applied to the notification in question and, therefore, the
wi t hdrawal of the consent by Government of Kerala could not
be said to be invalid. Lastly, the Court observed that
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al t hough there was no statutory requirenent for the State
Police to obtain permssion fromthe Court concerned to
further investigate into the matter, it should obtain such
perm ssion in view of the judgnent of this Court in Ram La

Narang vs. State [1979 SCC (Crl.) 479). Summ ng up, the High
Court recorded the follow ng findings:-

(i) The inpugned notification being valid, the same cannot

be quashed; and

(ii) The State Governnment has no jurisdiction to file a
conpl aint before a Court in respect of any offence under
Sections 3, 4 and 5 of the Act in the case.

11. The above judgment of the Hi gh Court is under chall enge
in these appeals filed by the Director, C.B.I., the Union of
India and the Six discharged accused persons.

12. W have heard the  |earned counsel appearing for the
parties at length as al soappellant M. D. Sasi kumaran, who
argued his case hinmself, and gone through the relevant
mat eri al s on record.

13. Since it cannot be disputed - and it is not disputed
before us- ~that a prosecution for the offences alleged
agai nst the accused persons can be  instituted only by a
conplaint filed by or at the instance of the Centra

CGovernment in view of Section 13(3) of the .0 S Act - and
not the State Governnent  (as rightly; ~held by the High
Court) - the only /question that falls for our determ nation
in these appeals is / whether the other finding of the High
Court that the notification wthdrawi ng consent is valid,
can be sustained or not. To answer this question it will be
apposite to first refer to the preanble and the rel evant
provi sions of the Act.

14. The Act was enacted to constitute a special police
force in Delhi for the investigation of certain offences in
the union Territories and to nake provisions for the
superintendence and administration of the said force and for
the extension to other areas of the powers and jurisdiction
of the menbers of the said force in regard to the
i nvestigation of the said offences. Section 2 of the Act
entities the Central Governnent to Constitute such a police
force, notwithstanding anything in the Police Act, 1861, to
be called the Delhi Special Police Establishnent, for the
i nvestigation of offences notified under Section 3. The
menbers of the Said establishnent of or above rank of sub
I nspector are enpowered, subject to any order which the
Central CGovernnment nay make in this behalf, to exerci se any
of the powers of the officer in charge of-a police station
inthe areain which he is for the tine being, and when so
exerci sing such powers shall, subject to any such orders as
aforesaid, be deened to be an officer in charge of a police
station discharging the functions of such an officer within
the limts of his station. Section 3 enpowers the Centra
Government to specify the offence or offences or classes of
of fences which are to be investigated by the Del hi Specia
Police Establishment i.e. CB.l, by issuing notifications in
the Oficial Gazette. Under Section 5, the Centra
Government can extend the powers of the Del hi Special Police
Establi shment to any other part of the Country for the
i nvestigation of any offences or «classes of offences
specified in a notification issued under Section 3. Once
such an order is nmade under sub-section (1) of Section 5 the
menbers of the establishment shall be deened to be the

menbers of the police force of the extended area and will be
vested with powers, functions and privileges and be subject
to the liabilities of a police officer belonging to that

police force. Under sub-section (3) thereof the nmenbers of
the Del hi Special Police Establishnment of or above the rank
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of Sub Inspector shall also be deenmed to be an officer in
charge of that extended area while exercising such powers.
However, in view of Section 6, the powers and jurisdiction
conferred under Section 5 can be exercised in the extended
area only with the consent of the Government concerned.

15. M. Altaf Ahmad, the learned Additional Solicitor
General, appearing for the C. B.I. and the Union of India (
the appellants in Crimnal Appeal Nos. 494-497 of 1997),
submitted that the High Court failed to appreciate that
Section 21 of the General Causes Act had no manner of
application in the instant case. In expanding his subm ssion
M. Altaf Ahned argued that the Act being a piece of
conditional |egislation ‘the action taken or power exercised
under Section 6 thereof was not reversible and, consequently
the question of applying the provisions of Section 21 of the
General clauses Act, which pertains to action taken or power
exerci sed, which s reversible, could not arise. According
to M. ~Altaf Ahmad, the power conferred on the State
Government under Section 6 of the Act exhausted itself once
it was exercised by granting consent and nothing was |eft of
it and resultantly, when the investigation was undertaken by
C.B.I. pursuant thereto, by -invoking Section 5 of the Act,
it could not be rolled back by withdrawal, by the inpugned
notification. In other words, according to M. Altaf Ahnad,
the power under Section 6 of the Act having exhausted itself
not hi ng renmai ned for reversing the exercise of such a power.
16. M. Salve, appearing for S.K Sharam ( the appellant in
Crimnal Appeal No. 491 of 1997), first drew our attention
to a notification being No. 7/5/55- AVD dated Novenber 6,
1956 issued by the Government of |India inexercise of its
powers conferred by Section 3 of the Act, specifying the
of fences and cl asses of offences to be investigated by Del hi
Speci al police Establishnent (Wich include offences under
the 1.0 S. Act, 1923) and a letter dated Decenber 14, 1956
addressed by the Chief Secretary of Government of Kerala to
an Under Secretary of the Government of India. Intimating
that the Governnment of Kerala had accorded their consent for
the nenbers of the Delhi Special Police establishnment
exercising powers and jurisdiction within the State of
Kerala in respect of the offences specified in the above
notification, and submitted that the notification dated
Decenmber 2, 1994 granting consent ( and for that nmatter
wi thdrawal thereof) only for Investigating into No. 246/94
was redundant for by virtue of the earlier letter of genera

consent, the C B.I. was conmpetent to investigate into al

of fences nentioned in the notification dated Novenber 6,
1956 including the offences in question. Hi s mai n
subm ssi on, however, was that once a consent was given by a
State Governnent enpowering the C. B.I. to investigate into
an offence, the former could not wthdraw the sanme. In

support of this contention he relied upon the judgenent of
this Court in Kazi Lhendup Dorji vs. Central Bureau of
Investigation [ 1994 Supp (2) SCC 116]. His last subnission
was that the wthdrawal of the consent was clearly a
nmal afi de action on the part of the Government of Kerala. To
bring honme this contention, he relied upon certain facts and
ci rcunst ances appearing on record, to which we will refer at
the appropriate stage.

17. The learned counsel appearing for the other accused -
appel l ants, and appel l ant D. Sasi kumaran adopted and
reiterated the subm ssions nade by M. Altaf Ahnmad and M.
Sal ve.

18. In refuting the above contentions, M. Shanti Bhushan

the | earned counsel appearing for the State of Kerala al ong
with its Advocate General, subnitted that t he Act only
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enables C.B.I. to investigate into offences specified as
contenpl ated by Section 3, but does not in any way take away
the right of the State Police to investigate into those
of fences. He pointed out that the offences for which
notifications have been issued under Section 3 include
of fences under Sections 380 and 411 1.P.C. and submtted
that it would be absurd to suggest that the State Police was
denuded of its powers to investigate into those offences in
accordance with Chapter XIlI of the Code nerely because the
C.B.l. has been enpowered to investigate into those
of fences. In elaborating this contention he subnitted that
the power to investigate a cognizable case is conferred on
the officer-in-charge of a police station under Section 156
(1) of the Code (appearing in Chapter Xil) and in exercise
thereof he can investigate any such case which a Court
having jurisdiction over the local area within the lints of
such station would have power-to inquire into or try under
the provision of Chapter XlIl. he drew our attention to
Chapter XI'll (which relates to the jurisdiction of the
crimnal Courts ininquiries and trials) of the Code and
argued that Sections 177 to 184 appearing therein would show
that nore than one Court have territorial jurisdiction to
inquire into and try the same of fence. By way of
illustration he made a particular reference to Section 183
to contend that if /a murder was committed in a train all the
Courts, having territorial jurisdictionin the areas through
which the train was passing, would be conpetent to try the
of fence. That, according to him necessarily nmeant that each
one of the O ficers-in-charge of ‘the Police Stations through
whi ch the train passed woul d be conpetent to investigate the
of fence of nurder in view of the plain language of Section
156 (1) of the Code and none of them could claim any
exclusive jurisdiction to investigate. O course, he added,
if on the filling of charge-sheets on conpletion of their
respective investigations, Courts in different States took
cogni zance of that offence the High Court would have to
deci de under Section 186 of the( Code as to which of those
Courts would try the offence. He contended that Section 186
of the Code clearly denpbnstrates that while the l'aw does not
contenplate parall el trials for the same offence in
different Courts it does clearly envisage parallel _or
si mul taneous investigations of the Sanme offence by police
officials of different States. He reiterated that since the
| aw does not prohibit si mul taneous investigation by
different investigation agencies into the sane offence if
each one of them has been conferred powers of investigation

the i ssuance of an order under Section 5(1) of the Act al ong
with the consent of the State CGovernnent under Section 6
thereof would only nean that the officers of the C B.1. can
al so investigate into that of fence. To buttress his
contention he drew our attention to the judgnent- of t he
Court in A C Sharma v. Delhi Administration [(1973) 1 SCC
726]. In that case the following question cane wup for
consi deration (as formulated by this Court in paragraph 6 of
the judgnent: -

This short but inportant question

with far reaching effect, if the
appel l ant’s contention wer e to
prevail, requiring our decision is,

whet her with the setting up of the
Del hi special Police Establishment,
the Anti  Corruption Branch of the
Del hi Police had been conpletely
depri ved of its power to
investigate into the offences |ike
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the present or whether both the
DSPE and the Anti Corruption Branch
had power to investigation it being
a matter of Internal administrative
arrangenent for the appropriate
authorities to regul ate the
assi gnment  of i nvestigation of
cases according to the exigencies
of the situation."
19. After referring to the scheme of this Act and its
di fferent provisions the Court answered the sane as under: -

" The schenme of this Act does not
either expressly or . by necessary
i mplication divest t he regul ar
police authorities of their
jurisdiction, powers and conpetence
to investigate into offences under
any ot her conpetent law. As a
general rule, it would require
cl ear —and express | anguage to
ef fectively exclude as a matter of
law the power of investigation of
all the offences nmentioned in this
notification from the jurisdiction
and conpetence of the regul ar
police authorities conferred on
themby Cr.P.C and other |aws and
to vest this power exclusivelyin

the D.S.P.E. The D.S.P.E.~ Act
seens to be only permssive or
enpoweri ng, intended nerely to
enable the D.P.S E. also to
i nvestigate into the of f ences

speci fied as cont enpl at ed by

Section 3 wthout inpairing any

ot her law enpowering the regular

police authorities to investigate

of fences. "

(enphasi s suppli ed)

20. On the basis of the law so laid down, the |ast
subm ssion of M. Shanti Bhushan on this point was that the
power of C.B.1. to investigate into the offences in question
was not exclusive but concurrent with the State Police. In
di stinguishing the case of Kazi Lhendup Dorji (supra), nr.
Shanti Bhushan subnmitted that that was a case where the
consent was sought to be wthdrawn at a stage when the
i nvestigation was in progress, but in the instant case, as
the C.B.I. had already conpleted the investigation and
submitted its report in final formthe State Governnment was
fully justified in withdrawing the consent for nmaking a
proper investigation into the offence in question
21. In responding to the argument of the appellants based
on Section 21 of the General C auses Act he subnmitted that
the said Section was applicable to confernments of
adm nistrative power only and not to conferment of judicia
or quasi judicial powers and since grant of consent under
Section 6 of the Act was nerely an admnistrative power
wi t hdrawal thereof would be perm ssible under that section.
22. W are constrained to say that the entire argument M.
Shanti Bhushan centring round Section 156, read with Chapter
XIll, of the Code is fallacious; and the fallacy lies in the
basi ¢ prem se on which he sought to build his argunentations
edifice. In the present appeals, we are not concerned with
the question of initiation of parallel or simnmultaneous
i nvestigation by two different agencies, viz. CB.l. and
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state police in two separate cognizable cases registered at
two different places over on and the sane offence. W are
al so not concerned with the question whether both C.B.l. and
Keral a Pol i ce have/ had jurisdiction to initiate
investigation into the offences in questions [answer to
whi ch has already been given in the case of A .C Sharma
(supra)]. Indeed, the question that falls for our
determ nation is altogether different: and that is, when the
investigation into an offence is transferred and entrusted
to CB.I. for investigation pursuant to consent given under
Section 6 of the Act and the C.B.1. has not only started but
conpleted the investigation armed wth that consent and
submitted its report under Section 173(2) of the Code can be

state Government withdraw the consent and, if so, what is
the effect thereof.

23. To answer the above question it will be appropriate to
first refer to the case of Kazi Lhendup Dorji (supra) . In

that case by a letter dated October 20, 1976, addressed to
the Deputy Secretary to the Governnent of India ( Departnment
of Personnel and Adninistration Reforns), the Chi ef
Secretary to the CGovernment of Si kki mconveyed the consent
of its Governnent under Section 6 to the nmenbers of the
Del hi Special Police Establishnent in exercising powers and
jurisdiction in the entire State of Sikkim for the
i nvestigation of the of fences puni shable under various
provisions of the Indian Penal Code specified therein as
well as offences under the Prevention of Corruption Act,
1947. Thereafter on May 26, 1984 a case was registered by
the C.B.I. against Shri Narbahadur Bhandari, erstwhile Chief
m ni ster of Sikkim for offences punishable wunder Section
5(2) read with 5(1)(e) of the prevention of Corruption Act,
1947 on the allegation that while acting as the Chief
M nister and thus being a public servant, he had acquired
assets disproportionate to his known _sources of ' incomne.
Anot her case was thereafter registered by the CB.l. on
August 7, 1984 against Shri. Bhandari and others under
Section 5(2) read with (5)(1) (d) of the same Act. After
regi stering t hose t wo cases t he C.B.I. started
i nvestigation; and when the cases were under investigation
Shri Bhandari reassunmed the office of the Chief Mnister on
March 19, 1985. While he was holding that office a
notification was issued on January 7,1987 notifying that al

consents of or on behalf of the State Governnment earlier
gi ven under Section 6 of the Act for investigation  of

offence by C B.l. are withdrawn and stand cancelled wth
i mediate effect. As a consequence of that notification
C.B.I. suspended further action in the aforenmentioned two
cases against Shri Bhandari, Shri Dorji, who also happened

to be a former Chief Mnister of Sikkim then filed a wit
petition before this Court under Article 32 of the
Constitution of India contending that there was no provision
in the Act which empowered the State Governnent to withdraw
the consent which had been accorded and consequently, the
i mpugned notification dated January 7, 1987, w thdraw ng the
consent was in violation of the provisions of the Act. In
contesting the petition Shri Bhandari (who was arrayed as
Respondent No. 4 therein) contended, inter alia, that the
consent given under Section 6 of the Act could be rescinded
under Section 21 of the General Causes Act, 1897. 1In
allowing the petition this court held; -

" Comng to the conclusion urged by

Shri Jethmalani on nerits it may be

mentioned that Section 21 of the

General C auses Act does not confer

a power to issue an order having
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retrospective operation. Therefore,

even if we proceed on the basis

that Section 21 of the GCeneral

Clauses Act is applicable to an

order passed under Section 6 of the

Act, an order revoking an order

gi ving consent under Section 6 of

the Act can have only prospective

operation and would not affect

matters in which action has been

initiated prior to the issuance of

the order of revocation. The

i mpugned notification dated 7-1-

1987, has to be construed in this

light. If thus construed it would

nmean that investigation  which was

conmenced by CBI pri.or to

wi.thdrawal ~of consent wunder the

i mpugned notification dated 7-1-

1987, had to be conpleted and it

was hot affected by the said

wi thdrawal of consent. ~ In other

words, the CBI was conpetent to

conplete the investigation in the

cases registered by it against

Respondent 4 and other persons and

submit the report under Section 173

CrPCin the 'conmpetent Court. On

that view of the matter, It is not

necessary to go.into the question

whet her the provisions of Section

21 of the General C auses Act can

be invoked in relation to consent

gi ven under Section 6 of the Act."

(enphasi s suppli ed)

In view of the |law so laid down by a three Judge Bench
of this Court, it must be held that an investigation started
by C.B.I. with the consent of the State Governnent concerned
cannot be stopped m dway by wi thdrawi ng the consent.

24. Since, in the present case, unlike that of Kazi Lhendup
Dorji (supra), the consent was wi thdrawn after report under
Section 173(2) C. P.C was filed on conpletion of
i nvestigation as the State Government would like to further
investigate into the case, the question which still renains
to be answered is whether this distinguishing fact alters
the principle laid down therein. To answer this question it
will be necessary to refer to Section 173 of the Code which

so far as it is relevant for our present purposes, reads as
under : -

" Report of Police Oficer on
conpl etion of investigation. - (1)
Every investigation under this
Chapter shall be conpleted w thout
unnecessary del ay.

(2)(i) As soon as it is conpleted,
the officer in charge of the police
station shal | forward to a
magi strate enpower ed to t ake
cogni zance of the offence on a
police report, a report in the form
prescribed by the State Governnent,
stating -

(a) the nanmes of the parties,

(b) the nature of the information,;
(c) the names of the persons who
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appear to be acquainted wth the
circunst ances of the case
(d) whether any offence appears to

have been comitted and , if so, by
whom

(e) whether the accused has been
arrest ed;

(f) whether he has been rel eased on
his bond and, if so, whether with
or without sureties;

(g) whether he has been forwarded
i n custody under Section 170.

(ii) The of ficer shal | al so
conmuni cate, in such manner as may
be prescri bed by t he State
CGovernment , the action  taken by
himto the person, if any, by whom
the information relating to the
comm'ssi on of the offence was first

gi ven.

(3) xxx XXX XXX
(4) xxx XXX XXX
(5) xxx XXX XXX
(6) xxx XXX XXX
(7) xxx XXX XXX

(8) Nothing in this section shal

be deened to preclude further
i nvestigation' in respect of —an
of fence after ‘a report under sub-
section (2) has been forwarded to
the Magi strate and, where upon such
i nvestigation, t he of ficer in
charge if t he police station
obtains further evidence, oral or
documentary, he shall forward to
the Magistrate a further report or
reports regarding such evidence in

the form prescribed; and t he
provi sions of sub-sections (2) and
(6) shall, as far as may be, apply

in relation to such report or

report as they apply in relation to

a report forwarded under sub-

section (2)"
25. Froma plain reading of the above Section it is evident
that even after submission of police report under sub-
section (2) on conpletion of investigation, the police has a
right of ’'further’ investigation under sub-section 08) but
not "fresh investigation’ or ’'re-investigation'. That the
CGovernment of Kerala was al so conscious of this position is
evident from the fact that though initially it stated in
the Explanatory Note of their notification dated June 27,
1996 (quoted earlier) that the consent was being w thdrawn
in public interest to order a 're-investigation’ of the case
by a special team of State police officers, in the
anendatory notification quoted earlier it nmade it clear that
they wanted a 'further investigation of the case’ instead of

"re-investigation of the case’. The dictionary nmeaning of
"further’ (when used as an adjective) is 'additional’; nore;
suppl enental . ' Further’ investigation therefore is the

continuation of the earlier investigation and not a fresh
i nvestigation or reinvestigation to be started ab-initio
Wi ping out the earlier investigation altogether. In draw ng
this conclusion we have al so drawn inspiration fromthe fact
that sub-section (8) clearly envisages that on conpletion of
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further investigation the investigating agency has to
forward to the Magistrate a 'further’ report or reports -
and not fresh report or reports- regarding the ’'further’
evi dence obtained during such investigation. Once it is
accepted - and it has got to be accepted in view of the
judgrment in Kazi Lhendup Dorji (supra) - that an
I nvestigation wundertaken by CBlI pursuant to a consent
granted under Section 6 of the Act is to be conpleted,
not wi t hst andi ng wi t hdrawal of the consent, and that ’further
investigation' is a continuation of such investigation which
culmnates in a further police report under sub-section (8)
of Section 173, it necessarily neans that w thdrawal of
consent in the instant ‘case would not entitle the State
Police, to further investigate into the case. To put it
differently, if any further investigation is to be nmade it
is the C.B.I. alone which can do so, for it was entrusted to
i nvestigate into the case by the State Government.
Resul tantly, the notification issued withdraw ng the consent
to enable the State Police to further investigate into the
case is ‘patently invalid and unsustainable in law. In view
of this finding of ours we need not go into the questions,
whet her Section 21 of the CGeneral C auses Act and whet her
consent given for investigating into Crime No. 246/94 was
redundant in view of the general consent earlier given by
the State of Keral a.
26. Even if we were to hold that the State Government had
the requisite power and authority to -issue the inpugned
notification, still 'the same would be liable to be quashed
on the ground of nul afide exercise of power. Eloquent proof
thereof is furni shed by t he fol | owing facts and
ci rcunst ances as appearing on-the record: -
(i) while requesting the Director CGeneral of  Police,

Thi ruvanant hapuram to transfer the case to C.B.l. for

i nvestigation by his letter dated 30.11.94, Shr

Mat hew, the Deputy |nspector General of Police (who, as

noticed earlier, inpleaded hinself as a respondent in

the wit petitions filed by the accused - appellants in

the H gh Court) Stated as under: -

" (1) The incidents of this case

are spread over the three states of

Keral a, Tam | nadu and Kar nat aka and

foreign locations |ike Col ombo and

Mal e.

(2) There is reason to believe that

strategically inportant informtion

about the |1AF/ Arnmed Forces (R & D

Wng ) have been passed on by the

espi onage chain to unfriendly

countries. The conplicity of senior

mlitary personnel is very likely.

The State police may not be able to

guestion them conduct search in

their office, etc.

(3) There is information (not fully

aut henti cat ed) about the

i nvol vement of a senior officer

Due to the above nentioned reasons,

| do not think the Special Team now

in charge of the case could be able

to do full justice to the case

This is a fit case to be

transferred to the Central Bureau

of Investigation who are better

equi pped and al so have the

advant age of being a Central Police
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I nvestigating outfit."
(enphasi s suppli ed)

That on the basis of the above letter the Director
CGeneral of Police recomrended investigation by the CBl and
the Governnent of Kerala in its turn issued the notification
dat ed Decenber 2, 1994 (quoted earlier) would be evident
fromthe explanatory note appended thereto. |If the above
form dable inpedinents stood in the way of the State
Covernment to get the case properly investigated by its
police and inpelled it to hand over the investigation the

C.B.I. it is hardly conceivable that the State CGovernnent
woul d be able to pursue the investigation effectively as
those inpedinents would still be there. M. Shanti Bhushan ,

however, contended, relying upon the follow ng Statenent
made by Shri K. Dasan, an  Additional Secretary to the
Government of Kerala in his counter- affidavit (filed on
February 20, 1997 in Crim nal Appeal No. 489 of 1997): -

" Having regard-to the question of

public i nportance involved in this

matt'er the ~Government ordered that

further -investigation shoul d- be

taken by a Special team handed by

senior officials of Kerala state

pol i ce assisted by senior officials

of the Intelligence Bureau, RAW and

intelligence wing in the defence

organi sation of CGovt. of India."

That there would be no difficulty in carrying on an
effective and purposeful investigation wth the assistance
of the related organisations of the Central Governnent.
Having regard to the stand taken by the Central Governnent
that they are satisfied with the report of investigation of
the CB.I. we are not prepared to accept the above
statenent, in the absence of any  supporting affidavit on
behal f  of the Governnent of India or any of \those
organi sations; (ii) On a careful -perusal of the police
report submtted by the C B.I. on conpletion of the
i nvestigation (which runs through  nore than 100 pages) we
find that it has nade a detailed investigation from al
possi bl e angles before drawing the —conclusion that the
al | egati ons of espionage did not stand proved and were found
to be false. nr. Shanti Bhushan, however, drew our attention
to certain passages fromthat report to contend that C. B. |-
only "Investigated the Investigation (to use the words of
M. Shanti Bhushan), which had been carried on for |ess than
three weeks by the Kerala police and the Intelligence Bureau
of the Central CGovernment, inits (CB.l.’s) anxiety to
establish that the statenents of the accused - appellants
recorded by the Kerala Police and the Intelligence Bureau
could not be accepted as correct. He also drew out attention
to pages 7 to 15 of the counter affidavit filed by Shri T.P
Sen Kurmar, Deputy Inspector GCeneral of Police, Kerala ( In
Crimnal Appeal No. 491 of 1997) , wherein detail ed reasons
have been given for not accepting the police report
submitted by the C.B.1. and for the State Governnent’s
decision to wthdraw the consent. After having gone through
the relevant avernents nade in those pages we find that the
mai n endeavour of Shri  Sen Kumar has been to denonstrate
that the conclusions arrived at by the CB.I. from the
materials collected during investigation were wong and not
that the investigation was ill directed or that the
materials collected in course thereof were insufficient or
irrelevant. |If the State Governnent found that the
conclusions drawn by the CB.l. were not proper, the only
course left to the State Government, in our opinion, was to
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ask the Central Governnent to take a different view of the
materials collected during investigation and persuade it to
lodge a conplaint in accordance with Section 13 of t he
.0.S. Act. The contention of M. Shanti Bhushan that the
C.B.I. only ’'investigated into the investigation' is also
wi t hout any basis whatsoever for we find that keeping in
view the statenments nade by sone of the accused appellants,
the C.B.I. sought for the assistance of |INTERPOL and got a
nunber of persons exanmined by themin Srilanka and Ml di ves
[ besides a nunmber of witnesses in India, who were exani ned
by it (CB.l1.)]. Further, we find that the State Government
did not canvass any satisfactory ground justifying further
i nvestigation, while seeki ng pernission of the Chief
Judi cial Magistrate for that purpose
(iii) Though the investigation of the case centered

round espi onage activities in .S R O no conplaint was

made by it to that effect nor did it raise any

grievance on that score. 'On the contrary, from the

police report ~submtted by the CB.l. we find that

several scientists of this organisation were exam ned

and from the statements nmmde by those officers the

C.B.l. drew the follow ng concl usion: -

" The sum and -substance of the

aforesaid statenents is that 1SRO

does not have a system of

cl assi fyi ng drawi ngs/docunents. In

ot her words, | the docunent draw ng

are not marked as Top Secret,

Secret, confidential or classified

etc. Further, 1SRO follows an open

door policy in regard to the issue

of docunents to scientists. Since

ISRO, is a research oriented

organi sation, any scientist wanting

to study any document is free to go

to the Docunentation Cell/Library

and study the documents. As regards

the issue of documents to various

Di vi sions, the procedure was that

only the copies used to be issued

to the various divisions on indent

after duly entering the same in the

Docurent at i on | ssue Regi st ers.

during investigation, it has been

reveal ed that Fabrication Divn.

wher e accused sasi kumar an was

wor ki ng, various drawi ngs running

into 16,800 sheets were issued and

after hi s transfer to SAP

Ahmedabad on 7.11.1994, all the

copies of the drawings were found

to be intact. Nanbi Narayan being a

seni or scientist, though had access

to the drawi ngs, but at no stage

any drawi ngs/docunents were found

to have been issued to him they

have also stated it was usual for

scientists to t ake t he
docunent s/ drawi ngs required for any
nmeet i ngs/ di scussi ons to their

houses for study purposes. |In these
ci rcunst ances, the allegation that
Nanbai  Narayan and Sasi kumar an
m ght have passed on the docunents
toa third party, is found to be
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It further appears that at the instance of CB.l, a

commttee of senior Scientists was constituted to ascertain
whet her any classified docunents of the organisation were
stolen or found nmissing and their report shows that there
was no such m ssing docunents. There cannot, therefore, be
any scope for further Investigation in respect of purported
espi onage activities in that organisation in respect of
which only the Kerala police would have jurisdiction to
i nvesti gate;
(iv) The Governnent of India, by supporting the case of the
wit petitioners ( the accused - appellants) in the High
Court, and filing sone of these appeals in this Court and an
affidavit connection therewith has, in no uncertain ternmns,
made it abundantly clear that they are satisfied with the
i nvestigation conducted by the CB.1. and they strongly
oppose any attenpt on the part of the State Governnent to
further investigate into the natter by its police. Inspite
thereof the State Governnent has had been pursuing the
matter  zealously and strongly defending their action
knowi ng fully ~well that a prosecution can be |aunched by or
at the instance of Central Government only. Having known the
stand of the Government of India it was expected of the
CGovernment of Kerala to w thdraw the inmpugned notification,
for in the ultimate analysis any further investigation by it
woul d be an exercise /in futility; and
(v) Though, [as ' held by this Court in Januna v. State of
Bi har (A.1.R 1974 S.C. 1822)] the duty of the Investigating
Agency is not nerely to boister up a prosecution case with
such evidence as may enable the Court to record a conviction
but to bring out the real unvarnished truth, yet the kerala
CGovernment wants the instant case to be further investigated
by a team nonminated by it wth the avowed object of
establishing that the accused - appellants are guilty, even
after the investigating agency ~of its choice, the C/ B.I.
found that no case had been nmade out against them This wll
be evident fromthe followed passage fromthe order dated
Decenmber 13, 1996 passed by the Chief Judicial Magistrate,
Thi ruvanant hapuram while granting pernmission to the 'Kerala
Police to further investigate :-

" The report submitted by the

Director Gener al of Pol i ce

di scl osed the fact that the he has

got reliable information that the

concl usions arrived at by the

C.B.l. during investigation were

not correct. If the case is further

i nvestigated nore evidence can be

col l ected which would point towards

the quilt of the accused."

( enmphasis supplied)

and from the order of detention dated Septenber 6, 1997
passed agai nst the appellant Mariyam Rashida by M. Mhan
Kumar, Additional Chief Secretary, CGovernnent of Kerala. The
said order reads as under: -

" WHEREAS Smt. Mariyam Rasheeda who

is a Mal di vi an Nat i onal , a

foreigner, is an accused in Crine

No. 246/94 of Vanchiyoor Police

Station. Thiruvanant hapuram

WHEREAS in the judgnent dated 27-

12-1996 in OP. Nos. 27-12-96 in

O P. Nos. 127-7/96 , 14248/ 96,

15363/96 and 16358/96 the Hon’ble

Hi gh Court of Kerala said that the
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order of GCovernment of kerala to
conduct further investigation in
t he above crine case is valid.
WHEREAS t he Governnent of Kerala
have taken steps to obtain the
formal perm ssion of the Chief
Judi ci al Magi strat e,
Thi ruvanant hapur am to conduct
further investigation.
AND WHEREAS the Governnent of
Kerala are satisfied that there is
sufficient evidence to proceed
agai nst the said Mariyam Rasheeda
for the offence u/s 3 and 4 of the
official Secrets Act and for the
purpose of further investigation
her continued presence in.Indiais
absolutely necessary and that she
is likely to abscond and act in a
manner-prejudicial to the defence
of I'ndia and the security of India,
unl ess det ai ned.
NOW THEREFORE the Government of
Keral a hereby or der t hat the
aforesaid Smt. Mariyamrasheeda be
det ai ned under /section 3(1)(a) and
(b) of the National Security Act,
1980 ( Act No. ' 65 of 1980) in the
Central Prison, Viyyoor, Thrissur."
(enphasi s suppl i ed)
If before taking up further investigation an opinion
has al ready been fornmed regarding the guilt of the accused

and, that too, at a stage when the conm ssion of t he
of fence itself is yet to be proved, it is obviously that the
i nvestigation can not and wll not be fair and its outcome

appears to be a foregone conclusion

27. From the above facts and circunstance we are
constrained to say that the ‘issuance of the  inpugned
notification does not confort wth the known pattern of a
responsi ble Government bound by rule of law. this is
undoubtedly a matter of concern and consternation.” W say no
nor e.

28. On the conclusions as above we all ow these appeal s and
guash the impugned notification. W direct the Governnent of
Kerala to pay a sumof Rs. 1,00,000/- (Rupees-one lac) to
each of the six accused - appellants as costs.




