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This appeal on grant of special |eave to appeal under
Article 136 of the Constitution of Indiais mnoved by the
original plaintiff whose suit~ for specific~ performance of
the suit agreement cane to be decreed by the Trial Court but
got disnmissed by a learned Single Judge of the H gh Court
and which dismissal in turn was confirned by a Letters
Patent Bench of the Hygh Court. W wll refer to the
appel l ant as plaintiff and the respondents concerned as
def endants, for the sake of convenience, in the latter part
of this judgnment. W may also nention that pending this
appeal original defendant no.2 has sold the suit property to
one Yash Pal, son of Shri Hans Raj who is sought to be
joined as party respondent no.4 by I.-A No. 3 noved by the
plaintiff. Simlar application is noved by the said
pur chaser being I.A  No.4. Both these |.As are granted.
Consequently the subsequent purchaser has becone respondent
no.4 in this appeal. He will be treated as defendant no. 4.

A few relevant facts leading to this ~appeal are
required to be noted at the outset with a view to
appreciating the grievance of the plaintiff.

Background Facts

The suit house consisting of 5 roons, a verandah and
courtyard nmeasuring 7 marlas out of the entire property
consisting of 14 npmarlas situated at Mga town  earlier
falling within the district of Faridkot and now i ncluded in
the newly formed Mbga District in the State of ' Punjab
bel onged to defendant no.1 Jagdish Rai. The said property
was nortgaged by defendant no.1 in favour of one Rajinder
Singh by a registered usufructuary nortgage deed Ex. D3
dated 25th July 1973 for a sumof Rs. 5,000/-. Thereafter
defendant no.1 entered into the suit agreenent Ex.P-1 dated
28t h Septenmber 1973 in favour of the plaintiff. As per the
said suit agreement defendant no.1 agreed to sell his right,
title and interest in the suit property for a sumof Rs.
60.000/-. In the said agreement it was provided that
defendant no.1 wll execute the registration deed by 30th
Decenber 1973 in favour of the plaintiff. The said agreenent
recited that defendant no.1 was the sole owner of the house
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which was in his exclusive possession and that it was free
fromall encunbrances of Governnent agreenment dated 26th
Decenber 1973 defendant no.1 Jagdish Rai got the time for
execution of the sale deed under the suit agreenment extended
upto 30th June 1974. The said extension agreenent is Ex. P-
2. It was recited therein that under the agreenent of 28th
Septenber 1973 the date of execution of the registration of
the house was fixed upto 30th Decenber 1973. But because he
was unable to get the sale deed executed by 30th Decenber
1973 the date of the execution of the sale deed was extended
by rmutual agreement upto 30th June 1974. Thereafter
def endant no.1 Jagdish Rai entered into a sale deed for Rs.
20, 000/ - conveying his riight, title and interest in one half
of the suit property which in turn was a part of 14 narl as
and which was joint wth his brother, in favour of Jagir
Si ngh, son of Kapur Singh. The said sale deed is at Ex. D1
dat ed 23rd January 1974. The said sale deed recited that the
entire house consisted of 14 marlas. It was joint with his
brother and consequently one half share of defendant no.1
consisted of 7 marlas which was earlier nortgaged for Rs.
5,000/ -= CQut —of that one  half  share of defendant no.1
further one half thereof, that is, 1/4th of the entire house
to the extent of 3-1/2 marlas was being sold to Jagir Singh
for a sumof Rs. 20,000/-. The docunent recited that out of
Rs. 10,000/- earnest nmoney of Rs. 5,000/- was received by
def endant no.1 and the balance of Rs. 5,000/- was retained
by the purchaser for paying off the nortgagee and the
bal ance of Rs. 10,000/- would be received by defendant no.1
at the time of execution of -the docunment’' before Sub-
Regi strar, Mdga. Said Jagir ~Singh was joined as defendant
no.3 in the suit fromwhich the present proceedings arise.
Def endant no.3 Jagir Singh in turn sold the 1/4th share in
the entire house of 14 nmarlas, which he had purchased from
def endant no.1, by entering into sale deed in favour of
def endant no.2 on 27th March 1974 for a sumof Rs. 21,000/-.
Said docunment is Ex. D-4. Thus by the said sale deed
defendant no.2 purchased 1-1/2 ‘marlas out of the suit
property from defendant no.3. As noted earlier, the suit
agreenment is favour of the plaintiff covered 7 marlas being
1/2 share of defendant no.l1 in the entire house originally
consisting of 14 marlas. The remaining 3-1/2 marlas of the
suit property was subsequently purchased by defendant no.2
fromdefendant no.1l by a registered sale deed dated 02nd
April 1974 for a consideration of Rs. 30,000/-. Said
document is Ex.D-2. It was thereafter that the plaintiff
filed Cvil Suit No. 211 of 1974 in the court of Sub Judge,

1st Cass, Mga for specific performance of  the suit
agreement joining defendant no.1 Jagdish Rai  the origina

owner of the property of 7 marlas being his 1/2 interest in
the entire house. He joined defendant no.2 who had by then
becone the full owner of entire 7 marlas of defendant no.1' s
share in the suit house and which came to be conveyed to him
by two docurments Ex. D4 and D-2 respectively. As noted
earlier, the internediate purchaser of 1/4th share of
def endant no.1 adneasuring 3-1/2 narlas of the suit property
was joined as defendant no.3 and the present purchaser of
the entire right, title an d interest of defendant no.2 in
the suit property pending this appeal and who is joined as
respondent no.4 herein is to be treated as defendant no. 4.

In the aforesaid suit the plaintiff contended that he was
ready and willing to performhis part of the suit agreenent
and, therefore, defendant no.1 was bound to convey all 7
marlas of the suit property covered by the agreenent in
favour of the plaintiff by executing appropriate sale deed
and by putting the plaintiff in possession of the suit
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property. It was also contended that defendant no.2 and
defendant no.3 were not bonafide purchasers for value
wi t hout notice and, therefore, appropriate decree for
specific performance was required to be passed al so agai nst
them especially against defendant no.2 who was by the tine
of the suit representing the entire interest of defendant
no.1l in the suit property which was passed on to him
pursuant to the aforesaid internediate transactions of sale
prior to the suit. It was alternatively prayed that a decree
for Rs. 10,000/- as danmges be passed in favour of the
plaintiff and agai nst the defendant.

The suit was contested by the defendants. Defendant
no.2 being a mnor was represented by his guardi an Ki shan
Chand, his father who contested the suit on his behal f. The
| earned Trial Judge after framing issues and recording
evi dence cane to the conclusion that defendant no.1 had
agreed to sell the house in dispute to the plaintiff on the
terns given in the agreement Ex.P-1, that the plaintiff was
ready and’ willing to performhis part of the agreenent and
that defendant no.2 was not a bona fide purchaser of the
suit property for value without  notice and that the
plaintiff was entitled to specific performance of the
agreement. The learned Trial Judge, therefore, decreed the
plaintiff’s suit for specific performance of the agreenent
agai nst defendant /'nos.1 and 2. In addition to the aforesaid
decree for specific performance defendant  no.1 was also
called upon to pay to the plaintiff Rs.”10,000/- as danages
as stipulated in the agreement Ex.  P-1, as according to the
| earned Trial Judge defendant no.1 had gone back upon the
agreement and had not executed the sale deed according to
the ternms of the agreenment. Defendant no.1l was also asked to
bear the cost of the suit.

The aforesaid decree passed by the Trial Court in
favour of the plaintiff on 21st Cctober 1976 resulted in two
appeal s before the H gh Court of Punjab and Haryana at
Chandi garh. One appeal was moved by defendant no.1 while
anot her conpani on appeal was noved by defendant no.2. The
| earned Single Judge of the Hi gh Court noted in paragraph 3
of his judgment that the nmain controversy between the
parties in these appeals was as to whether Lalit” Mhan
def endant no.2, was a bona fide purchaser without notice or
not and whether the plaintiff was entitled to the relief for
specific performance of the agreenent to sell or not. The
findings of the Trial Court on other issues in favour of the
plaintiff were not challenged by the appellants-in the H gh
Court. So far as the aforesaid point for determ nation was
concerned the | earned Single Judge of the H gh Court came to
the conclusion on re-appreciation of the evidence  that
defendant no.2 was a bona fide purchaser for val ue without
noti ce and hence specific perfornmance could not be granted
agai nst him However, the decree for damages of Rs. 10, 000/ -
as passed by the Trial Court against defendant no.1l was
required to be confirmed. Accordingly both the appeals were
al  owed. Judgment and decree of the Trial Court were set
aside and the plaintiff’s suit was decreed agai nst def endant
no.1l Jadgish Rai for recovery of Rs. 10,000/- as danages
only. Interest was awarded to the plaintiff on the aforesaid
amount at 6% p.a. fromthe date of the decree of the Tria
Court till its realisation. The aforesaid decision was
rendered by the learned Single Judge of the High Court on
31st COctober 1985. The plaintiff carried the mtter in
Letters Patent Appeal before a Division Bench of the High
Court. The Division Bench of the Hi gh Court by its order
dated 03rd April 1986 held that no case for interference was
made out by the plaintiff and hence appeal was di sm ssed.
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That is how the dissatisfied plaintiff has filed the present
appeal on grant of special |eave by this Court.

Ri val Contentions

Lear ned seni or counsel Shri Rajinder Sachar appearing
for the plaintiff vehemently contended that the burden of
proof was very heavy on defendant no.2 for show ng that he
was a bona fide purchaser for value wi thout notice and that
burden was not legally discharged by him That the evidence
on record clearly indicated that with a viewto frustrate
the plaintiff’'s agreenent and in full know thereof defendant
no.2 had entered into the transactions of sale in his favour
and, therefore, the solitary contention canvassed in appea
by these contesting defendants shoul d have been answered by
the learned Single Judge against the defendants and in
favour of the plaintiff and the decree passed by the Tria

Court ought to have been  confirmed. |In support of his
contentions Shri Sachar took us through the relevant
docunentary and oral evidence on record of this case to
which we 'will make a reference hereinafter. He also invited
out attention to one decision of this Court and two
deci sions-of Privy Council to which also we wll mke a

reference at an appropriate stage in the latter part of this
j udgenent .

Refuting these  contentions Shri MVL. Verma, |earned
seni or counsel appearing for the newy added respondent
def endant no.4, who in substance is the only contesting
party at the present stage as he is the owner of the suit
property havi ng pur chased the same pendi ng t hese
pr oceedi ngs, submtted t hat hi's predecessor-int er est
defendant no.2 was rightly held as bona fide purchaser for
val ue without notice by the learned Singl e Judge of the Hi gh
Court and that finding was rightly upheld by the D vision
Bench of the High Court. That the finding is based on pure
appreci ati on of evidence and is not perverse or uncalled for
and hence in exercise of our powers under Article 136 of the
Constitution of India we nay not “interfere with the said
pure finding of fact. He further submtted that he has
purchased this property pending this appeal when'there was
no injunction against the original defendants especially
def endant no. 2 restraining him from dealing wth his
property or disposing it off. He, however, fairly stated
that as the transaction is pending this —appeal on - the
principle of 1st penance he would be liable to answer the
claimof the plaintiff and to satisfy the claim of the
plaintiff if ultimtely plaintiff succeeds on nerits.
However, Shri Verma submitted that defendant no.4 has
purchased the property by parting with hard earned noney of
Rs. 1,20,00/- and odd in 1993. That according to. him
situation in Punjab at that tine was very uncertain due to
terrorism That defendant no.4 had purchased the property in
qguestion after making inquiries fromthe present “appell ant
who agreed that he had no interest in the property as the
l[itigation had already taken 20 years. This subm ssion was
made on the basis of the averments made in paragraph 6 of
I.A No.4 noved by himfor being joined as party in this
appeal invoking provisions of O XXII R 10. Code of G vi
Procedure. Shri Verma subnmitted that though the copy of this
I.A was served on the |earned counsel for the appellant no
counter has been filed. He next subnmitted, placing reliance
on relevant aspects of t he evidence both docunentary and
oral to which eh invited our attention, that in any case
def endant no.4’s predecessor-in-interest defendant no.2 was
clearly shown to be a bona fide purchaser for value w thout
notice of the plaintiff’'s agreenent. That the | earned Single
Judge of the High Court had held on appreciation of evidence
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that defendant no.2's father was a sitting tenant and as he
had purchased t he suit property in two instalnents there
was no occasion for himto enter into this transaction if he
had known about the suit agreement. He lastly contended that
in any case this being equity jurisdiction the plaintiff who
isin avery affluent condition as seen fromthe evidence
and having nunber of inmovable properties in the town while
defendant no.4 is having the only suit house for his
resi dential purposes which he 1is occupying since nore than
five years, this Court may not exercise powers under Article
136 of the Constitution of India for upsetting the decision
of the H gh Court in favour of his predecessor-in-interest
def endant no.2. Shri Sachar, |earned senior counsel for the
plaintiff in rejoinder reiterated his contentions in support
of the appeal
Poi nts for determ nation
In the |light of the aforesaid rival contentions the
foll owing points arise for our consideration :
Whet her the decision of the learned Single Judge of the
High Court as confirmed by its Division Bench in
Letters Patent Appeal to the effect that defendant no.2
was a bona fide purchaser for value w thout notice, is
erroneous and liable to be set aside.

2. Even if the finding on Point No. 1 is against the
contesting defendants whether the plaintiff is entitled
to a decree for specific performance in the facts and
ci rcunst ances' of the case

3. VWhat final order ?

We shall deal w th these points seriatim

Point No. 1
The aforesaid resune of facts makes it very clear that

the real question in controversy between the parties which

now survives for consideration is whether defendant no.4's
predecessor-in-interest defendant ~no.2 was a bona fide
purchaser for value wi thout notice of the suit agreenent. If
the answer to this questionis in the affirmative nothing
further would survive in this appeal

In order to appreciate the rival contentions centering
round this Ilinmited controversy it is necessary to note the

well settled Iegal position governing the same. Section 19

of the Specific Relief Act, 1963 |ays down that, *except as

ot herwi se provided by this Chapter, specific performance of

a contract nay be enforced against - (a) either party

thereto; (b) any other person claimng under himby a title

ari sing subsequently to the contract, except a transfer for
value who has paid his nmoney in good faith and  wthout
notice of the original contract;’. W are not concerned with
ot her sub-clauses of Section 19. It is not (in dispute
between the contesting parties that defendant. no.2 was
partly claimng through defendant no.1 who is a party to the
suit agreenment and was partly through defendant no.3 who in
his turn was claimng through defendant no.1 who was
admttedly party to the suit agreenent. As ultimately the
entire suit property came to be vested in defendant no.2
prior to the date of the suit, the npot question exam ned by
the Trial Court as well as by the Appellate Court as to
whet her defendant no.2 was a transferee for value w thout
notice of the original <contract requires resolution in the
light of the evidence on record. It is well settled that the
initial burden to show that the subsequent purchaser of suit
property covered by earlier suit agreenent was a bona fide
purchaser for value without notice of the suit agreenent
squarely rests on the shoul ders of such subsequent
transferee. In the case of Bhup Narain Singh v. Gokul Chand
Mahraj and Others [Air 1934 PC 68] the Privy Council relying
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upon earlier Section 27 of the Specific Relief Act of 1877
which is in Pari Materia with Section 19(1)(b) of the
present Act, nmde the follow ng pertinent observations at
page 70 of the Report in this connection

"Section 27 lays down a genera

rule that the original contract may

be specifically enforced against a

subsequent transferee, but allows

an exception to that general rule,

not to the transferor, buto the

transferee, and therefore it is for

the transferee to establish the

circunstances which wll allow him

to retain the benefit of a transfer

whi ch prima facie, he h ad no right

to get :"

However, it has to be kept in view that once evidence
is led by both “the sides the question of initial onus of

proof pales into insignificance and t he Court will have do
deci de the question in controversy in the light of the
evi dence on record. Even this aspect of the nmatter is well
settled by a decision of Privy Council in the case of

Mohamad Asl am Khan and QOhers v. Neraze Shah [AIR 1932 PC
228] wherein it was observed with reference to the very same
guestion arising under Section 27(b) of the earlier Specific
Relief Act of 1877 that ‘it is not necessary to enter upon a
di scussion in the case is before the Court and it has no
difficulty arriving ‘at a conclusion  in respect thereof.
VWere a transferee has know edge of such facts which would
put him on inquiry which if prosecuted would have discl osed
a previous agreenent, such transferee is not a transferee
wi thout notice of the original contract wi thin the neaning
or the exception in Section 27(b).’

Under these ci rcunst ances, ~ therefore, it | becones
necessary for us to quickly glance through the relevant
evidence on record both oral and -documentary, which was
considered by the Trial Court.in the first instance and
which was re-considered by the first Appellate Court of
| earned Single Judge of the High Court subsequently in the
appeal s noved by the contesting defendants. W have al ready
noted the sequence of events reflated by the relevant
docunents on record dealing with the suit property fromtime
totinme. W have to keep in view the salient fact that
defendant no.1's one half interest in the suit property
consi sting of 7 marlas was already subjected to a
usufructuary nortgage in favour of Rajinder Singh as per Ex.
D3 dared 26th July 1973. Wen this registered usufructurary
nortgage deed was executed by defendant no.1 in favour of
the nortgagee the suit agreenment had not seen the |light of
the day. The said nortgage docunent clearly recites that
def endant no.1 had nortgaged one half share in the entire
suit house of 14 marlas, meaning thereby, entire 7 nmarlas
whi ch subsequently got covered by the suit agreenment in
favour of the plaintiff. The usufructuary nortgage was for a
consideration of Rs. 5,000/-/. It is interesting to note
that though the suit property was subjected to usufructuary
nortgage and it was clearly recited in the nortgage deed
that possession was handed over to the nortgagee fromthe
date of the document, when we turn to the suit agreement Ex.
P-1 we find that the very same nortgagor Jagdish Rai
defendant no.1 while entering into the suit agreenment in
favour of the plaintiff and agreeing to sell his right,
title and interest in the suit property for Rs. 60, 000/ -,
had the cheek to nention that the house was free from al
encunbrances and nortgages and he was the sole owner of the
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house which was in his exclusive possession. It s,
therefore, clear that in order to lure the plaintiff to
agree to purchase the house for a consideration of Rs.
60, 000/ - defendant no.1l nade a wong statement in the said
agreement. Shri  Sachar, |earned senior counsel for the
plaintiff was right in his submission that the suit
agreenment never infornmed the plaintiff that the suit house
was al ready burdened by way of usufructuary nortgage in
favour of Rajinder Singh only two nonths back. He was al so
ri ght when he contended that a recital was made therein that
def endant no.1 was in exclusive possession thereof, meaning
thereby, the fact that the very sane suit property was under
usufructuary nortgage w'th the nortgagee Rajinder Singh was
suppressed from the plaintiff by defendant no.1l. Be that as
it may, Shri Sachar submitted that he does not dispute the
burden of said nortgage on  the suit property and was
prepared to stand by the suit agreenent even subject to the

burden of \ the said nortgage. However, that will not be the
end of | the matter. It becomes alnobst at once clear that
recital . in~ the agreenent to sell to the effect that

def endant no. 1 was in exclusive possession at the tinme of
the suit agreenent in favour of the plaintiff was clearly a
false recital. So far as the plaintiff is concerned he al so
cannot get away from the fact that on the very sane suit
property which was agreed to be sold to himunder the suit
agreenment there was a burden of usufructuary nortgage as per
Ex. D3 which was a registered docunment and which would
obviously visit the plaintiff wth the notice of such
encunbrances. It is this agreenent which cane to be extended
by mutual consent because defendant no.1 was not in a
position to execute the sale deed by 30th Decenber 1973 and
consequently the tine for execution off the sale deed was
ext ended upto 30th June 1974 as seen from Ex. P-2.

It isinthe light of the aforesaid events that we have
to see as to what happened -after Ex.P-2 was executed. The
docunentary evi dence shows that defendant no.1 who had got
time upto 30th June 1974 to execute the sale deed and get
the bal ance of nmoney fromthe plaintiff pursuant to the suit
agreenment appeared to be in great financial need and wanted
early noney. That resulted in his entering into two
transacti ons by which he sold the very same suit property of
7 marlas in tw instalments. Firstly he sold 3-1/2 nmarlas
for Rs. 20,000/- by Ex. D1 in favour of defendant no.3
Jagir Singh. This defendant no.3 by earning a profit of Rs.
1,000/- sold the very sanme 3-1/2 narlas purchased by him
from def endant no.1 to defendant no.2 on 27th March 1974, as
seen from Ex. D-4. Defendant no.1 on his part sold the
remaining 3-1/2 marlas consisting of the other 1/4th
interest in the suit property, which had remained w th him
to defendant no.2 by sale deed Ex. D-2 for Rs. 30,000/- on
02nd April 1974. Thus it appears that before the tinme limt
of 30th June 1974 for executing the sale deed as per the
suit agreement Ex. P-1 read with Ex. P-2 expired defendant
no.1l who appeared to be in great need of noney sold off in
two instalments the very sane suit property for a tota
amount of Rs. 50,000/- thus, suffering a loss of Rs.
10,000/- in the bargain. The |learned Single Judge of the
H gh Court rightly placed strong reliance on this
circunmstance to show that as defendant no.1 had sold the
property in two instalnents which ultimately came in the
hands of defendant no.2 as the full owner who had parted
with the total consideration of Rs. 51,000/-. In the process
def endant no.1 suffered a loss of Rs. 10,000/-. Had
def endant no.1 stood by the suit agreenent he woul d have got
Rs. 50,000/-, instead he sold the property earlier in two
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instal mnents getting only Rs. 50,000/-. Learned senior
counsel Shri  Sachar for the plaintiff submtted that it is
easy to visualise that the sale price nentioned in the
docunent may not reflect the real anount and there nmay be
sorme under-hand dealing between the parties. It is
difficult to appreciate this contention for the sinple
reason that to none of the wtnesses exanined in the case
was such a case put up. Even that apart, such contention was
never canvassed before any of the courts bel ow. Therefore,
such a contention based on pure inmagination or supposition
of the |earned senior counsel not backed up by any evidence
on record cannot be countenanced. W nust, therefore,
proceed on the basis that defendant no.1 after having
entered into suit agreement in favour of the plaintiff in
Sept enber 1973 and having got the tinme for execution of the
sal e deed thereunder extended wupto 3-th June 1974 was in
such a great need of noney that-he had tp part with the suit
property in two instalments by selling it off having
suffered a loss of ~ Rs. 10,000/- in the bargain. Wen such
was the dire necessity and need of defendant no.1l it is
obvi ous that he would see to it that no whisper about the
suit agreenent woul d -~ eve be nade to the prospective
purchaser-parties to "Ex. D2w and D-1. It becone at once
probable to visualise that if defendant no.1 had ever
whi spered about the suit agr eenment t he prospective
purchasers woul d have backed out being scared of the future
litigation which they would have been required to undergo.
Therefore on the broad test of probabilities iin the light of
the aforesaid events duly reflected by the relevant
docunents on record it becones clear that the first
purchased from def endant no. 1, nanely, Jagir Singh defendant
no.3 as per Ex. D1 and also defendant no.2 who purchased
the other half of the suit property fromdefendant no.1 as
per Ex. D2 entered into these sale transaction wth
def endant no.1 w thout knowi ng that the suit property which
they were purchasing was subject to any subsisting prior

agreenment to sell in favour of the plaintiff. The concl usion
to which the | earned Single Judge of the H gh Court reached
as aforesaid remain well sustained on the touchstone of

probabilities on the record of the <case and calls for no
interference in the present proceedings.

But |l eaving aside this docunentary evidence which has
the aforesaid tell-tale effect let us newturn to the ora
evidence with a view to finding out whether the appreciation
there of by the |learned Single Judge of the H gh Court and
as confirmed by the Division Bench of the High Court in
Letters Patent Appeal suffers fromany gross error which
requires to be rectified in the present proceedings. In
order to prove the execution of the suit agreenent plaintiff
witness no.1 Nahur Chand, Advocate was exanmined by the
plaintiff. As there is not dispute regarding the execution
of the suit agreement the evidence of the said witness is
not of much relevance so far as the present dispute is
concerned. The second w tness exam ned by the plaintiff was
Anmrit Lal son of Sadhu Ram P.W2. He was an attesting
witness to the suit agreenent. Evidence of this wtness al so
falls in line with the evidence of P.W1 and concerns the
execution of the suit agreenent. Therefore, it is equally
irrelevant for deciding the present controversy. Bharat
Mttal, P.W3 is a witness for proving the extension of the
period for execution of the sale deed as per Ex. P-2. In his
cross-exam nation it has been brought about that there was a
di spute between defendant no.1 and his brother regarding the
property in dispute and as such the date for execution of
the sale deed was extended. The evidence of this w tness
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shows that defendant no.1 was not in a position to execute
the sale deed in favour of the plaintiff pursuant to the
suit agreement within the tine limt. i.e., Decenber 1973
because of the dispute with his brother as his brother was
having 1/2 undivided share in the entire house of 14 marl as
cut of which defendant no.1 was having ownership of 7 marlas
whi ch was covered by the suit agreement Ex. P-1. Evidence of
this witness, therefore, justifies the subsequent conduct of
defendant no.1 in trying to dispose off the suit property
and get ready nobney as soon as possible so that he could
di spose off his 1/2 wundivided interest in the property and
wal k away wth the cash consideration of at |east Rs.
50, 000/ - even after suffering a loss of Rs. 10,000/- may not
waiting to conmply with the suit agreenent till June 1974.
Subsi sting dispute between defendant no.1 and his brother
m ght have pronpted defendant no.1 to hurriedly sell off his
undi vided interest in the suit property without waiting till
30th June 1974. P.W4 Shri Jagan Nath, Advocate was an
attesting witness to the extension docunent Ex. P-2. 1In
cross-examnation the witness stated t hat Kishan Chand,
guardi an of mnor defendant no.2 was not present at the tine
of the execution of agreenment Ex.P-2. He had no talk with
Ki shan Chand regarding the execution of agreenment Ex. P-2.
This supports the case -of defendant no.2 s guardi ng Ki shan
Chand that he never Kknew about the suit  agreenent or its
extension Ex.P-2. Plaintiff’'s next w tness is Surinder Kumar
P.W5 who was scribe of suit agreenent Ex.P-1. In his cross-
exam nation he stated that he did not renenber if Kishan
Chand, guardian of mnor defendant no.2 was present at the
time of execution of agreement Ex. P-1. He could not say if
h e had any tal k regarding the execution of agreenent Ex. P-
1 with Kishan Chand. The evidence of P.W5 runs parallel to
t he evidence of P.W4 and clearly indicates that guardian
of defendant no.2 was not in know of either the suit
agreement Ex. P-1 or the extension agreement Ex. P-2.
Evi dence of P.W6 Prem Kishan does not throw any |ight on
this noot question. Plaintiff hinself was exanm ned as P. W7.
In his exam nation-in-chief he nowhere stated about
def endant no.2 through his guardian having any know edge
about the suit agreenent. Shri Sachar, learned senior
counsel for the plaintiff in this connection subnitted that
as initial burden to prove this issue was on defendant no.2

plaintiff could lead only rebuttal evidence in this
connection after defendant no.2's evidence was | ed on this
aspect. W will refer to the rebuttal evidence |ater on

Suffice it to say that when the plaintiff came to the
witness box as P.W7 in the first instance nowhere in his
exam nation-in-chief he even whispered about (the |latter
transactions by defendant no.1 in favour of defendant nos.2
and 3 to have been entered into by themw th know edge of
plaintiff’'s agreement though he had joined defendant nos.2
and 4 in the suit on that basis. In this connection it is
interesting to refer to paragraph 3 of the plaint which
reads as under :

"8. Plaintiff has | earnt t hat

def endant No. 1 has transferred the

house to Shri Lalit s/o Kishan

Chand of Mobga Mandi 1/2 share and

one Jagir Singh 1/2 share. Then

Jagir Singh transferred 1/2 share

purchased by himin favour of Shr

Lalit Mohan s/o Kishan Chand of

Moga Mandi defendant No.2. These

transactions have been effected

Wi t hout consideration wth notice
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of the agreenent of sale in favour

of plaintiff. Mor eover t hese

transactions are fraudulent. Shr

Lalit Mohan is minor, Kishan Chand

father of Lalit Mohan was in the

run for the purchase of the house

in dispute but he failed and now

def endants and Kishan Chand have

conspired to harmthe plaintiff."

Despite this clear case put up by the plaintiff in his
pl aint when he entered the witness box as P.W7 he did not
think it fit even to whisper about the transaction of
defendant nos.2 and 3 being entered into with know edge of
suit agreenent to sell in favour of the plaintiff. In cross-
exam nation plaintiff stated that the house was |ying vacant
at the tinme of the execution of the agreement and that
def endant no.1. This statenent. of plaintiff in his cross-
examnation is patently false for the sinple reason that
def endant ~ no.1 had already entered into a registered
usufructuary nortgage deed two nonths prior to the suit
agreenment -and - consequently the house woul d never have been
vacant at the tinme of the execution of the agreenment to sel
as it woul d have been” in possession of either the
usuf ructuary nortgagee or any tenant on his behalf. But in
any case it would/ never be lying vacant at the tinme of the
execution of the suit agreenent. It must, therefore, be held
that plaintiff tried to make a totally false case in his
cross-examination on' this aspect and did not appear to have
any regard for truth. It is in that light that we have to
appreci ate what he stated inthe last four lines of his
cross-exam nati on when -he deposed that he did not even talk
to anybody regardi ng the transaction in-dispute. |In Decenber
1973 when he had a talk with Kishan Chand only two persons
were present at that tine. The said statenent of his to say
the least is totally laconic once having said that he did
not remenber if he had any tal k with anyubody regarding the
transaction in dispute, it is difficult to appreciate howin
the next breath he could say that he had a talk wi'th Ki shan
Chand. It is also pertinent to note that he had not courage
to mention that the said talk pertained to the suit
agreement. But even that apart in Decenber, 1973 when the
extension agreenent Ex. P-2 was entered into defendant
no.2's father was not present as clearly admtted by P. W4
Jagan Nath in his cross-exam nation to which we have nade a
reference earlier. Thus the plaintiff's aforesaid version
regarding the talk with Kishan Chand as revealed fromthe

last lines of his cross-exam nation stands conpletely
falsified by his own wtness Jagan Nath P.W4 and al so by
hi s own | aconic statement aforesaid. It is also obvious

that his version of the plaintiff does not stand the test of
probability for the sinple reason that iif that  were so
def endant no.2 through his guardian woul d not have entered
into two suit transactions pieceneal as reflected by the
docunents to which we have mmde a reference earlier
especially when it was in the interest of defendant no.1 not
to divulge about the suit agreenment to these prospective
purchasers as that woul d have sabotaged his efforts to sel

off his property and to encash his interest in the suit
property even by suffering a |loss of Rs, 10,000/-, as noted
earlier. Defendant no.1 was examned as DOW1. In his cross-
exam nation he stated that a partition suit was pending
between him his brother and his father and that was
conprom sed on 2nd or 3rd January 1974. |t appears that only
thereafter that he sold off a part of the suit property to
Jagir Singh and thereafter another part to defendant no.2
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D.22.1 Vidya Prakash son of Dev Raj was an attesting wtness
to sale deed Ex. D2 by which defendant no.1 sold his
remaining 1/2 interest in the suit property to defendant
no.2 for Rs. 30,000/-. Wtness stated that at the time of
the docunent Kishan Chand was in the possession of the
house. Wtness denied t he suggestion that he was tendering
fal se evidence on account of his relationship with Kishan
Chand. Wtness Jagtar Singh D.2.W2. was an attesting
witness to Ex.D-1. As these transactions are not in dispute
we need not dilate one evidence of these w tnesses. Kishan
Chand was examined as D.2.W5. He is the guardian of
def endant no.2. On the _question about his know edge of the
suit agreenent he stated in his exam nation-in-chief that he
was not aware of any transaction between he plaintiff and
def endant no.1. Jagan Nath,  plaintiff or any person never
talked to himabout agreenent of sale in favour of the
plaintiff. This statenment of his in his exam nation-in-chief
is not ~at all challenged in the cross-exan nation on behal f
of the plaintiff. He had stated in his exam nation-in-chi ef
that he ‘had taken the house in dispute before sale as a
tenant. Earlier he took “the house from defendant no.1
Jagdish Rai and later he stated paying rent to nortgagee
Raji nder Singh. It has to be kept in viewthat Rajinder
Singh was the nortgagee  in possession under usufructuary
nortgage Ex. D-3 as noted earlier. Therefore, his version
that earlier he was a tenant of -defendant no.1 and
thereafter started payi ng rent to the nortgagee in
possessi on Rajinder 'Singh stands well corroborated by the
regi stered Mortgage Deed Ex. D-3. 1n this cross-exan nation
it was brought out that no rent note was executed by himin
favour of Jagdish Rai, Jagir Singh defendant  no.3 or
Raj i nder Singh, the nortgage in possession. But ' he re-
af firmed that he wused to pay Rs. 500/- as rent, but the
paynment of rent was not entered in his account' books.
Learned senior counsel Shri Sachar vehemently contended in
the light of this evidence that this wtness cannot be
bel i eved about his alleged tenancy of the suit property as
he had nothing to showthat he h ad paid rent of Rs. 60/-
per month to any o f the aforesaid persons. There 'was no
docunentary evidence in this connection. It h-as to b e kept
in view that his house was said to be occupied by the
wi tness Kishan Chand as a residential premses. He was not
carrying on any business in the said prem ses. No such case
is put up by even the plaintiff. Therefore, nerely because
he had not entered the paynent of Rs. 50/- in-his account
books it would not be clinching circunstance for disproving
defendant no.2's father’s tenancy. On the <contrary in his
cross-exam nation he reiterated that he used to pay Rs. 50/-
to Rajinder Singh as the house was under nortgage w th him
As noted earlier, this part of his statenent is /fully
corroborated by the clinching docunmentary evidence of
usufructuary nortgage Ex. D2 in favour of Rajinder Singh
whi ch had seen the Iight of the day nonths prior to the suit
agreement in favour of the plaintiff. Qur attention -was
invited by Shri Sachar, I|earned senior counsel for the
plaintiff, to the further evidence in cross-exam nation of
wi tness Kishan Chand to the effect that it is correct that
he was anxious to purchase the house prior tot he agreenent
but he did not know when the agreenent was executed. It is
difficult to appreciate how the said statement contra-
indicates his theory of being a tenant of the suit house or
that it visits himwith the know edge of the suit agreenent.
Wen he h ad clearly stated that he did not know when that
agreement tool place, his statenent that he was anxious to
purchase the house prior to the agreement only shows that he
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was anxi ous to purchase even prior to the date on which the
suit agreenent cane to be executed. That has reference to
the time of execution of such agreenent and has nothing to
do with the know edge about the suit agreenent with
def endant no.2's guardian, as tried to be suggested by Shr

Sachar for the plaintiff. 1In the Ilight of this evidence

therefore, learned Single Judge was right in his viewthat
defendant no.2's father was a sitting tenant of the suit
houses and because he was anxious to purchase the house he
purchased the sane in two instalments, as seen earlier. Shr

Sachar, |learned senior counsel for the plaintiff in this
connection submitted that if defendant no.2 was held to be a
sitting tenant of the house it would be obvious, as held by
the Trial Court, that he would come to know about the suit
agreenment as the plaintiff ‘had stated that he had visited
the suit house at the time of the execution of the suit
agreenment. It is difficult to appreciate this contention for
t he sinple reason that when the plaintiff stated in his
deposition as~ P.W7 that he had visited the house which was
lying vacant at the tine of the execution of the agreenent,
his said versionis found to be a false one, as discussed
earlier. It is well established on record that as the suit
house was not vacant by the time suit agreement was executed
as it was already ~under usufructuary nortgage of Rajinder
Singh, plaintiff’s/version that when he visited the house it
was vacant has to be held to be a concocted one.
Consequently it nust be held that witness Ki shan Chand was
ri ght when he contended that he was a sitting tenant of the
house who was paying rent earlier to defendant no.1 and
thereafter to the usufructuary -nortgage Rajinder Singh and
that the statement of the plaintiff that he visited the
house at the time of suit agreenent was not believable.
Consequently there was no occasion for -defendant ' no.2's
father to ever conme in contact with the plaintiff prior to
his sale transaction. On the contrary his version that he
had no talk wth the plaintiff regarding the said
transaction not did he talk about the same prior to his
purchase as deposed to in his examnation-in-chief had
remai ned unchal | enged in hi s cross-exam nation and,
therefore, this version of his was rightly accepted by the
| earned Appellate Judge. Wwen we turn to the rebutta

evidence of plaintiff PW7 we find that he has tried to
nmake out a new case which was not deposed to by himeven
earlier. In his rebuttal evidence he stated that the day he
went to see the house in dispute it was Jagdi sh-Rai who had
the keys with himand had shown the house after opening the
door. This version of his is completely falsified by the
fact that the house was in possession of  usufructuary
nortgagee or his tenant defendant no.2 and the keys thereof
coul d never have been with defendant no.1. It, therefore,
becones clear that the witness had no regard for truth. His
further evidence in rebuttal that he talked three times with
Ki shan Chand about having entered into agreement wth
defendant no.1 regarding purchase of house is clearly
falsified by the fact that earlier when he entered the box
he never whispered about the sane. Not only that but in
cross-exam nation at the stage of rebuttal evidence he
stated that he did not remenber about his having talk with
his in the plaint nor in his earlier deposition he had ever
stated to that effect. It is difficult to appreciate how he
mssed to state this vital aspect of the matter to his
advocate earlier when he got his plaint drafted and al so at
the stage of his earlier evidence on oath. It, therefore,
becomes clear that at the stage of rebuttal he tried to make
out a new case which was neither pleaded by himnor deposed
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to earlier and it was clearly an afterthought and a fal se
version. In the light of the aforesaid oral evidence,
therefore, the conclusion reached by the Ilearned Single
Judge of the H gh Court that defendant no.2 through his
guardi an was a bona fide purchaser for value w thout notice
of the suit agreenent, stands well established. The
docunentary as well as oral evidence | eave no room for doubt
that the aforesaid findings are well sustained on the record
of the case and call for no interference in the present
appeal

Learned senior counsel Shri Sachar for the plaintiff,
however, was right when he contended that the | earned Single
Judge of the H gh Court was in error when he took the view
that because Kishan Chand was a sitting tenant he had a
better right to purchase the property. Such a right of pre-
enption obviously was not - even pleaded by defendant no. 2,
nor was it supported by learned senior counsel Shri Verma
for the contesting defendant, defendant no.4. Learned senior
counsel Shri ~Sachar was also right when he contended that
the | earned Single Judge was in error when he took the view
that because the time for execution of the sale deed had
expired on 30th Decenber 1973 there was nothing wong in
defendant no.1 selling off~ the property in January, 1974
onwards. Shri Verma, |earned seni or. counsel for the
respondents fairly/ stated that the said reasoning of the
H gh Court cannot be sustained in the light of Ex. P-2
extending the time upto 30th June 1974. But ‘the said errors
denonstrated by |earned senior counsel Shri Sachar for the
plaintiff from the judgment of the |earned Single Judge of
the H gh Court cannot shake the main foundation of the
finding reached by the |earned. Appellate Judge, nanely,
that defendant no.2's father Kishan Chand was a bona fide
pur chaser of the suit house without “notice of suit
agr eenent .

Learned senior counsel for~ the appellant also invited
out attention to the witten statement of defendant no. 1,
especially para thereof, wherein it is stated that plaintiff
had committed breach of contract, market h ad come down and
due to the fact that there was an._ agreenent between the
plaintiff third persons were not wlling to pay the market
value. As a matter of fact defendant no.1l suffered a | oss of
Rs. 10,000/- on account of breach of contract on behalf of
the plaintiff. Learned senior counsel for the appellant on
the basis of these avernents of defendant no.1 in his
witten statement, submitted that when defendant no.1
hinself had cone with a case that third parties were not
willing to pay nmarket value because of the agreement of
defendant no.1 with the plaintiff it would be obvious that a
third party |ike defendant no.2 nust have know edge about
the agreenent. It is difficult to appreci ate this
contention. \Watever defendant no.1 night have stated in the
witten statenent, at the stage of his evidence before the
court when defendant no.1 exam ned hinself as D.W1 no such
case was put to himon behalf of the plaintiff. Not did he
state to that effect in his evidence. Not only that simlar
case was not even put to defendant no.2' s guardi an Ki shan
Chand when he was examned as D.2. W5. Therefore, the bald
assertion of defendant no.1 in the witten statenent nerely
remai ned as such. It was next contended that when def endant
no.1l sold a part of the suit property for Rs. 20,000/- to
Jagir Singh as per Ex. D-1 on 23rd January 1974 it was nobst
unnatural for Jagir Singh to sell the very sane property
within two nonths on 27th March 1974 as per Ex. D4 to
def endant no.2 by getting a profit only of Rs. 1,000/- and,
therefore, all these docunents appear to be a part of a
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conmon conspiracy to frustrate the plaintiff’s agreenent. W
fail to appreciate how this contention can at all be
advanced by |earned senior counsel for the appellant to
foi st know edge of plaintiff’'s agreement with defendant no.1
on defendant no.2. Wether Jagir Singh was justified in
selling within two nmonths the property purchased by him by
getting profit only of Rs. 1,000/- or not, is a circunstance
whi ch has no bearing on this npot question. On the contrary
it suggests that at the relevant tinme when defendant no.2
was a sitting tenant Jagir Singh might have been persuaded
to sell off the property purchased by himby getting profit
of only Rs. 1,000/-. That also indicates that the price of
property mght not have got higher escalation in those days
and the real estate nmarket appeared to have renmi ned al npst
steady. To say the least it is an equivocal circunstance
whi ch cannot concl usively establish that defendant no.2 had
know edge of plaintiff’ s agreenment when he entered into this
transaction with Jagir Singh. It is of <course true, as
rightly pointed out by learned senior counsel for the
appel | ant'_Shri  Sachar, that the tine |limt for execution of
the sale docunent as per plaintiff's agreenent with
def endant no.1 which was to expire on 30th Decenber 1973 was
extended at the request of the vendor defendant no.1 upto
June 1974. But that” would not necessarily show that when
def endant no.1 entered into sale deed in favour of defendant
no. 2 as per docunment Ex. D-2 dated 02nd April 1974 def endant
no. 2 nust have got know edge about the plaintiff’'s agreenent
by that time. Nor would it show t hat defendant no.1 when he
sold the half of its.interest in the suit property to Jagir
Singh as per Ex. D1 on 23rd January 1974 he would have
conveyed to Jagir Singh that there was already an agreenent
entered into by defendant no.1 with the plaintiff. On the
contrary, as seen earlier, it is probable that he would
never convey this fact either to Jagir Singh or to defendant
no.2 as then they would get scared and would not like to
enter into sale transactions and pay consideration noney to
defendant no.1 pursuant to ‘those two sale docunents.
Consequently even on the touchstone of broad probabilities
it is difficult to appreciate how it could be said that
def endant no. 2 nust have got know edge of the suit agreenent
when he purchased part of the suit property from defendant
no.1l or that his vendor Jagir Singh had knowl edge about the
suit agreenent when defendant no.1 sold his half interest in
the suit property to said Jagir Singh

Before parting wth the di scussion on thi's point, we
may refer to a decision of this court in the case of Dr.
CGovi ndas and another v. Snt. Shantibai and others [IAR 1972
SC 1520]. In paragraph 14 of the Report Sikri, CJ., while
appreciating the evidence in the said case has made the
foll owi ng observations :

"It will be noticed that the

evidence is contradictory and we

have to decide whose version is

nor e accept abl e. The | ear ned

counsel for the appel | ant s

contended that the onus of proof

was very light on the appellants

and they had discharged it by

entering t he w tness box and

stating that they had no know edge.

W are unable to agree with him

that in the circumstances of this

case the onus was light on the

appel l ants. The circunstances that

tell heavily against the version of
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the appellants are these. First,

all the parties are residents or

have shops in the sane vicinity and

in places Ilike this it is not

probabl e that the appellants of the

agreement (Souda Chitthhi) of the

plaintiff. Secondly, the haste with

which the sale deed in favour of

the appellants was executed was

unusual . It is nore wusual for an

agreement to be executed in such

cases rather than arrive at an ora

agreenment on one day an d have the

sal e deed executed the next day and

regi stered the follow ng day. For

some reason the appellants were in

a hurry to get the deed registered.

VWhat was the reason? In view of al

the circunstances we are inclined

to accept the evidence  of Ham Raj

Chouhan, and corroborated by Hayat,

that Gover dhandas knew of t he

execution of the agreenent with the

plaintiff on March 1, 1960."

It is difficult to appreciate how the aforesaid
observations of this Court can be of any avail to the
| earned senior counsel for the plaintiff in peculiar facts
of this case to which were have nade a detailed reference
earlier. In the aforesaid case because the 'parties were
resi dents and having shops in the sane vicinity it was found
not probable that the appellant could not cone to know about
the execution of the agreenent. It was al so observed that
the appellant was in great hurry to sell wthout an
agreenment to sell. In the light of the said evidence before
this Court the conclusion was reached that evidence of Hem
Raj Chouhan and corroborated by Hayat that the appellant
knew of the execution of the agreenent had to be accepted.
This Court also placed reliance on the further evidence in
that case as noted in paragraph 15 of the Report that the
appel l ants were seen neasuring that shops and the property
in dispute and their denial that they did not neasure the
property in dispute was futile. It becone at once clear that
the aforesaid decision was rendered by this Court on its own
peculiar facts and cannot be of any universal application
As we have noted earlier the facts of this case are entirely
different and the telltale circunstances energi ng on record
of this case clinchingly point out against the plaintiff and
in favour of defendant no.2 so far as this point is
concerned. Point No.1 is accordingly answered in the
negative against the plaintiff appellant and in favour of
the respondents, especially respondent no. 4.

Poi nt No. 2

In view of our finding on Point No.1 against the
plaintiff this point does not survive for consideration

Point No. 3

Before parting wth this appeal it my be nentioned
that Shri Verma, |earned senior counsel for defendant no.4
in order to buy peace and to put an end to this litigation
fairly stated on behalf of defendant no.4 that even though
plaintiff has been awarded danages of Rs. 10, 000/- agai nst
defendant no.1 by the |earned Single Judge and whi ch decree
has been confirmed by the Division Bench of the H gh Court,
defendant no.4 would not mind in paying an amount of Rs.
1,00,000/- to the plaintiff to avoid heart-burning, if any,
for the plaintiff. W appreciate this fair stand taken by
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| earned senior counsel for defendant no.4 and accordingly
whil e disposing of this appeal and confirm ng the judgenent
and order passed by the learned Single Judge and the
Di vi sion Bench of the Hi gh Court, grant additional benefit
to plaintiff-appellant by way of fair concession from
defendant no.4 to the effect that defendant no.4 shall pay
an amount of Rs. 1,00,000/- to the plaintiff towards ful
and final satisfaction of his claim for danmages in the
present case in lieu of decree for specific performance.
This will be in addition to the decree of Rs. 10,000/- of
damages with interest already awarded to the plaintiff.
Appeal stands dism ssed subject to the nodification that the
plaintiff’s suit wll also stand decreed to the extent of R
s. 1,00,000/- against defendant no.4. Appeal disposed of
accordingly. In the facts and circunstances of the case
there will be no order as to costs.




