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ACT:

HEADNOTE

JUDGVENT:

JUDGEMENT
SRI NI VASAN, J.
. Relevant facts,

The appellant in the earlier appeal of 1988 is a public
limted conpany engaged in the manufacture of Vanaspathi. It
entered into two agreenents wth Andhra Pradesh State
El ectricity Board hereinafter referred to ~as ‘Board on
1.9.1970 and 27.8.1973 for supply of H gh-tension power. In
January, 1976 the officers of the Board inspected the
factory prenmises and noticed pilferage of energy. The power
supply was i medi ately disconnected and a provisiona
assessnent of the loss was nmde at Rs. 61,28,535/-. A
prosecution was |aunched under Section 379 |.P.C. ‘read with
Section 39 of the Indian Electricity Act, 1910, hereinafter
referred to as the Electricity Act in the court of the Chief
Metropol itan Magi strate, Hyderabad. The Board also initiated
proceedi ngs calling upon the appel l'ant-—to file its
objections to the provisional assessnent. The appellant
deni ed the all egati ons nade by the Board. After enquiry, the
final assessnment was made fixing the lost-at Rs. 55,511.81
Ps. The order was chall enged by the appellant in appeal but
in vain. The appellant filed a suit in the court of
Addi tional Chief Judge, Cty Civil Court (Tenp), Hyderabad
for a declaration that it was not liable to pay any anount
as penal danages and prayed for a direction for refund of
the anbunt of Rs. 22.50 | akhs collected by the Board during
the pendency of the assessnent proceedi ngs and for perpetua
i njunction restraining t he def endant s therein from
di sconnecting the power supply.

2. The suit was contested by the Board. Several issues
were raised including one relating to the jurisdiction of
the civil court. The trial court held that it had
jurisdiction to try the suit but negatived all the

contentions of the plaintiff and dismssed the suit. On
appeal, a Division Bench of Andhra Pradesh Hi gh Court
rejected the pleas of the appellant and dism ssed the sane.
The High Court held that the terns and conditions of supply
on the basis of which the agreenments were entered between
the appellant and the Board did not in any way contravene
the provisions of either the " Electricity Act or the
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Electricity (Supply) Act. It was also found that anple
opportunity was given to the appellant before the fina
order of assessnment was nmde and that the enquiry held by
the officers of the Board was in no way vitiated. Aggrieved
by the said decision of the Hgh Court the appellant
preferred the said appeal on obtaining Special Leave of this
court.

3. The questions which were decided by the High Court in
the aforesaid proceedi ngs were raised again in Wit
Petitions under Article 226 of the Constitution of India by
some industrial wundertakings which had also entered into
agreements with the Board for supply of electricity. Wen
proceedings were initiated by the Board against those
i ndustrial undertakings on the ground of pilferage of
el ectrical energy and supply was disconnected pending
enqui ry, those undertakings filed Wit Petitions challenging
the validity of such proceedings. In one of the wit
petitions, an appeal was filed against an Interlocutory
Order refusing to grant interimrelief to the petitioner
therein. When that appeal was adnitted by a Division Bench
the matter was placed before a Ful'l Bench for disposal as
the Division Bench opined that the view taken by the
Division Bench in the Civil Appeal referred to earlier was
likely to be in confliect with the "possible viewthat the
contractual obligation upon the consunmer of electricity that
in case of a dispute as to the consunption, the adjudication
shall be by the officers of the Board shall ‘be deviative of
Article 14 of the Constitution of India". Thus all the wit
petitions and the wit appeal s against interlocutory orders
were heard by a Full Bench of three Judges and di sposed of
by a comobn judgnent dated 12.9.1997.

4, The Full Bench opined that the creation of the
adj udi catory process by a contractual~ obligation in
condition no. 39 of the 'Terns and Conditions of Supply’ of
electricity was wholly vitiated® The Full Bench observed

that though there is no bar  against the Board to recover
conpensation for the |loss caused to it even when a consuner
is prosecuted for the sane offence under the ‘Act, the
enquiry into the estimate of the l'oss shoul d be nade by an
i ndependent and properly constituted body. Utinmately the
Ful | Bench concluded its order as follows:
"In Vi ew of the above
di scussion, we have no hesitation
to hold that condition 39 of the
conditions framed by the Board, to
the extent it prescribes t he
procedure for adjudication of the
di spute relating to pilferage or
mal practice of energy and for fina
assessnent of t he addi ti ona
charges, is ultravires of Section
24, 26 (6) and CL.1V(3) of schedule
of the Act of 1910 and Sect. 49 of
Act of 1948, and is wholly vitiated
as being arbitrary and viol ative of
Article 14 of the Constitution and
is accordingly struck down.
However, the contention of the
| earned Advocate GCeneral that the
Board is empowered to regulate the
supply of energy including the
power of disconnection, on a prinma
facie satisfaction or suspicion of
a conduct anounting to mal practice
or energy on ground of including
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mal practice of pilferage of energy.

The conditions in the agreenents in

Appendix |1l & IV also contain

stipulation of di sconnection of

supply on suspicion of violation of

conditions. Thus, if an allegation

is made of mml practice or pilferage

against the consunmer an d if the

consuner denied the allegation and

makes an application to t he

El ectrical |Inspector, hol ds on

prelimnary facts, that he has no

jurisdiction in the matter, then

the Board is enpowered to take such

step as it my _deem proper and

appropriate includi ng-disconnection

of supply on- certain conditions.

Thi's action of " the Board, is

however, subject to the scrutiny by

a court of law'.
5. It is against the said judgnent of the Full Bench the
Board has filed the Civil Appeals Nos. 7139-7144 of 1997.
Al the appeals have been heard together as the contentions
are common. For the sake of convenience, the parties wll
be hereafter referredto as the Board on the one hand and
the consuners on the other

6. The chief argunent advanced on _behalf of the consumers
is that condition nunber 39 in the ‘Terns and Conditions of
Supply’ of electricity which are purely contractual is

ultravires the provisions of ~the Indian Electricity Act,
1910 hereinafter referred to as the ‘Electricity Act’ and
Electricity (Supply) Act, 1948 hereinafter referred to as
the ‘Supply Act’. Alternatively, it is contended that even
if the terms are statutory in nature, the condition is not
valid. Thirdly, it is argued that the said condition is
violative of Article 14 of the Construction of India. Per
contra, it is contended on behalf of the Board that it is
performing a statutory obligation to supply electricity and
has been enpowered by the provisions of Section 49 of the
Supply Act to inmpose such terns and conditions as it thinks
fit. The conditions which have been so inposed  including
condition nunber 39 are statutory in character and are in no
way contrary to the provisions of either of the enactnents:
The conditions are also quite reasonable and cannot in-any
sense be ternmed arbitrary and violative of the provisions of
Article 14 of the Constitution of India.

1. RELEVANT STATUTORY PROVI SI ONS

7. Before adverting to the rival contentions, it is
necessary to refer to certain provisions in the two
enactnments nanmely Electricity Act and the Supply Act. An
Electricity Act was passed originally in 1903 but it was

repealed by the Electricity Act whi ch amended 'the | aw
relating to the supply and use of electrical energy. The
said Act was not a conplete Code on the subject. It was
apparently found to be i nadequat e for coor di nati ng

devel opnent of electricity on regional basis. Hence, the
Supply Act was enact ed in 1948 to provi de for
rationalisation of the production and supply of electricity
and generally for taking measures conducive to electricity
and generally for taking nmeasures conducive to electricity
devel opnent. Wiile the earlier Act deals with the supply and
use of electric energy and the rights an d obligations of
the licensees, the later Act deals with statutory power and
functions of the Central Electricity Authority, State
Electricity Boards and Generating conpanies. Section 70(1)
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of the later Act provisions in so far as there is any
i nconsi stency therewith in the provisions of the earlier Act
or any Rul es nmade thereunder or any instrunment having effect
by virtue of the said Act or Rules. The proviso to sub-
section (1) clarifies that nothing in the later Act shall be
doenmed to prevent the State CGovernment fromgranting, after
consultation with the Board, a |icence not inconsistent with
the provisions of the earlier Act to any person in respect
of such area and on such terns and conditions as the State
CGovernment may think fit. Sub-s.(2) nakes it clear that save
as otherwise provided in the later Act, the provisions of
the Act shall be in addition to and not in derogation of the
earlier Act.
8. Section 26 of the Supply Act is to the offer that the
Board shall in respect of the whole State have all the
powers and obligations of the |licensee under the Electricity
Act and the later ~ Act shall be deermed to be the |icence of
the Board for the purpose of the earlier Act. The first
proviso to the Section 3 to 11, sub-ss. (2) and (3) of
Section 21, Section 22, sub-section (i) to (v), clause (vii)
and clauses (ix) to (xii) of the Schedule to the Electricity
Act relating to the duties and obligations of a |icensee.
The second proviso states that the provisions of clause (vi)
to the Schedule to the earlier Act shall apply to the Board
in respect of that area only where distribution nmains have
been laid by the Board and the supply of energy through any
of them had comenced.
9. In view of the' provisions of Section 26 of the Supply
Act our attention has been drawn by the | earned counsel for
the consumers to some only of the provisions of the
Electricity Act. Section 20 -sets out the power of the
licensee or any person duly authorised by the licensee to
enter the premises to which energy has been supplied and
renove fittings, etc. in certain circunstances and the
procedure therefore. Sub-sections (1) and (4) of Section 21
are in the followng ternms :
"Section 21(1). A licensee

shall not be entitled to prescribe

any special formof appliance for

utilizing energy supplied by himor

save as provided (in any conditions

made under sub-s. (2 or) by

Section 23, sub-s. (2), or by

Section 26, sub-s.(7), in any way

to control or interfere with the

use of such energy :

provided that no person nay adopt

any form of appliance, or use the

energy supplied to him so as to

unduly or inproperly to (interfere

with -
(a) the safety or efficient working
of licensee electric supply lines

or other works ; or

(b) the supply of energy by the
i censee to any other person).....
"(4) \here any di fference or
dispute arises as to whether a

i censee has prescri bed any
appl i cance or control | ed or
interfered any appl i cance or

controlled or interfered with the
use of energy in contravention of
sub-section (1), the nmatter shal

be either referred to an Electrica
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I nspector and decided by him or,
if the licensee or consuner so
desires, det er mi ned by
arbitration."”

Section 24(1) and (2) read as
follows : -

"(1) Where any person neglects to
pay any charge for energy or any
(sum other than a charge for
energy,) due fromhim to a energy
to him the Ilicensee nmay, after
giving not |ess than seven clear
days notice in witing to such
person and without prejudice to his
right to recover ~such . charge or
other sub nmy suit, cut. off the
supply and for that purpose cut or
di sconnect any electric supply-Iline
or other ~works, being the property

of . 'the | icensee, through which
energy nay be supplied, -and may
di scontinue the supply until such

charge or other sum together wth
any expenses incurred by him in
cutting off and re-connecting the
supply, are paid, but no |onger

(2) Where any difference or dispute
(which by or  under this Act “is
required to be ‘determined by an
El ectrical |Inspector, has been
referred to the Inspector) before
as aforesaid has been given by the

licenses, the licensee shall not
exercise the powers conferred by
this section wuntil the _Inspector

has given his decision
PROVI DED t hat the prohi'bition
contained in this sub-section shal
not apply in any case in which the
licensee has made a request . in
witing to the consunmer for a
deposi t with the (Electrica
I nspector) of the anobunt of the
i censee’s charges or other sunms in
di spute t he deposi t of t he
licensee’s further charges for or
for energy as they accrue, and t he
consumer has failed to comply with
such request.)
Section 26(6) is in the follow ng
terns :

"Wher e any di fference or
di spute arises as to whether any
nmeter referred to in sub-section
(1) is or is not correct, the
matter shall be decided, upon t he
application of either party, by an
El ectrical Inspector; an d where
the meter has, in the opinion of
such I nspector shall estimate the
amount of the energy supplied to
the consumer or the electrica
quantity contained in the supply,
during such tinme, not exceeding six
nont hs, as the neter shall not, in
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the opi nion of such I nspector, have

been correct; but save as
aforesaid, the register of the
nmeter shall, in the absence of

fraud, be conclusive proof of such
amount or quantity :
PROVI DED that before either a

Iicensee or a consuner applies to

the Electrical |Inspector applies to

the Electrical Inspector under this

sub-section, he shall give to the

other party not Iless than seven

days, notice of hisintention so to

do".
10. Learned counsel has also draw our attention to Section
35 and 36 of the said Act as well as Rules 4 to 6 of the
Indian Electricity Rules franed under the Act. Section 35
deals with the ~constitution of the Advisory Board and
Section 36 deals with the  appointnent of Electrica
I nspector. Rules 4 to 6 provide for the qualifications of
I nspectors etc. We are not extracting those provisions as
they are wunnecessary in this case. In the course of
arguments our attention has also been drawn to Rule 27 which
provi des for Model conditions or supply as contained in
Annexure VI.
11. Apart from the above, strong reliance is placed on
Clause VI of the  Schedule to the Act which deals wth
requisition for supply to owners or occupiers of any
prem ses situate wthin the area of supply of a licensee.
Sub-cl ause (1) and sub-clause (3) of Cause VI read as
follows : -

VI. Requisition for supply to

owners or occupiers in vicinity

(1) \ere, (after di stri bution

mai ns have been | aid down under the

provi sions of Clause IV or C ause V

and the supply of energy  through

those mains or any of them has

conmenced.) a requisition is. nmade

by the owner or occupier of  any

prem ses situate wthin (the area

of supply) requiring the 1licensee
to supply the energy for such
prem ses the |icensee shall, within

one month fromthe nmaking of the
requi sition, (or within such | onger
peri od as t he (Electrica
I nspector) may allow) supply, and,
save in so far as he is prevented
fromdoing so by cyclones, floods,
storns or other occurrence beyond
his control continue to supply,
energy in accordance wth t he
requi sition.

(3) Were any difference or dispute
arises as to the anount of energy
to be taken or guaranteed as
aforesaid, or as to the cost of any
service-line or as to t he
sufficiency of the security offered
by any owner of occupier, (or as to
the position of the nmeter board) or
as to the inproper uses of energy,
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12.

or as to any alleged defect in any
Wi res, fittings, wor ks or
apparatus, or as to the amount of
the expenses incurred under the
third proviso to sub-cl.(1), the
matter shall be referred to and
(Electrical Inspector) and decided
by him

Turning to the provisions of the Supply Act,
the Sections which we have referred to earlier
may be made to Sections 18 and 19. Wiile Section 18 sets out
the general duties of t he Board, Section 19 sets out the

powers of the Board. Section 49 is

provision in this case and it reads as follows :

"Section 49. Provision for the sale
of electricity by the Board to
persons ot her than licensees.-- (1)
Subject to the provisions of this
Act and or regulations, if any,
made in this behal f, the Board may
supply electricity to any person

not being a |licensee ~upon such
terns and conditions as the Board
thinks fit and may for the

pur poses of such supply frane

uniformtariffs.

(2) In fixing the uniformtariffs,

the Board shall have regard to al

or any or the follow ng factors,

nanel y-
(a) the nature of the supply
and the purposes for which it
i s required;
(b) t he co-ordinat ed
devel opnent of the supply and
di stribution of el ectricity
within the State in the nost
afficient and economni ca
nmanner, with particul ar
reference to such devel oprent
in areas not for the tine
bei ng served or adequately
served by the |icensee;
(c) the simplification and
st andardi sati on of methods and
rates of charges for such

suppl i es;

(d) the ext ensi on and
cheapeni ng of supplies of
electricity of sparsely

devel oped areas.

(3) Nothing in t he f or egoi ng
provisions of this section shal
derogate from the power of the
Board, if it considers it necessary
or expendi ent to fix different
tariffs for the supply of
electricity of any person not being
a licensee, having regard to the
geogr aphi cal position of any area,
the nature of the supply and
pur pose for whi ch supply is
required and any other relevant
factors.

(4) In fixing the tariff and terns

apart from
reference
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and conditions for the supply of

electricity, the Board shall not
show undue preference to any
person".

13. Section 78 enables the Governnent to frame Rules to
give effect to the provisions of the Act. Section 79
enpowers the Board to make regul ation not inconsistent with
the Act and the Rules made thereunder to provide for all or
any of the matters set out therein. On of them is "(i)
principles governing the supply to electricity by the Board
to persons other than |icensees under Section 49". Section
79A provides that every rule made by the State CGovernnent
under Section 78 and every regulation nmade by the Board
under Section 79 shall be laid as soon as may be before the
State Legislature.
Il. RELEVANT CLAUSES OF THE TERMS AND CONDI TI ONS OF SUPPLY
14. Cause 39 which is” the main target of attack defines
various nual practices -provides for enquiries by designated
officials, Causes 39.4, 39.5.,°39.6 read as follows : -

Clause 39.4 Oficers authorised to

i nspect —and deal wth cases  of

mal practice and pilferage of energy

are as indicated bel ow:

Sl .No. Particulars Oficer or officers authorised
To inspect 'the  To disconnect and issue To nake
prem ses and provi si onal assessnent final ass.
nmake provision notice to the consuner appel | ate
-al assessnent aut hority

2. H T. Service ADE. DE ADE S. E CE
i ncl udi ng & S. E i nchar ge
temporary
supply

"d ause 39.5 VWher e on the
i nspection of consumer’s
installations or prem ses or (on the
basis of other information or data
there is scope for suspecting that
a consuner is guilty of "supply of
electricity to any service, which

i s disconnected by the Board" of
"pilferage of energy", the officer
authorised in this benefit by the
Board may wi t hout prejudice of
Board’ s ot her rights, casue
consurmer to be forthwith
di sconnected w t hout any notice and
report the mattera to the Fina

assessing authority. In the case of
the mal practices other than the one
nmenti oned above, supply shall be
di sconnected only in the event of
failure on the part of the consuner
to pay half of the estimted anount
within the period stipulated in the
previ si onal assessnent notice."

"Cl ause 39.6 Provisional assessnent
on the 1o0ss sustained by the Board
and paynent:

The inspecting officer shal
nake a provisional estimate of the
loss incurred by the Board by the
reason of the mal practice or
pilferage of energy committed by
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t he consuner whi ch shal | be
assessed as nentioned herein bel ow
and intimted to the Assistant
Di vi si onal Engi neer concerned. The

A. D. E. concer ned shal | ensure
di sconnection of such servi ces
forthwith in t he case of

nmal practice with ref erence to
supply of electricity to any
di sconnected service or pilferage
of energy. The Assistant Divisiona

Engi neer shall then serve the
consurmer with a notice of
provi si onal assessment in t he

prescribed form _Such notice shal
nmention, interalia.
(a) the matters noticed during

t he i nspection of he
consuner’s prem ses and
instal lations.

(b) t he reasons for

di sconnection al ready effected
or propose to be effected and

(c) a provisional estimte of
the losss sustained by the

Boar d conput ed in t he
prescri bed manner.
He shall informthe consumer to pay

hal f of the provisionally assessed
amount, pending the enquiry to be
conduct ed by the concer ned
authority into the case, to secure
restoration of supply where supply
has been disconnected or to-avoid
di sconti nuance of supply where such
payment is made the consuner’s

service shall not b e disconnected
on this ground pendi ng t he
enqui ry".

15. The provisional assessnent of —the |loss referred to in
Clause 39.6 shall nade on the principles set out in clause
39.7.1 and 39.7.2. It is provided that assessnment shall be
made for the estinmated period of nmalpractice subject to a
maxi mum of one year prior to the date of inspection. C ause
39.8.1 and 39.8.2 provide for provisional assessment notice
in the case of nmal practices other than supply of electricity
to di sconnected prenises and di sconnecti on of service on the
consumer’s failure to pay the provisionally assessed anpunt.
16. Clause 39.9 is in the following terns :

Clause 39.9.1 After the provisiona

assessment notice is servaed upon

the consuner as mentioned in clause

39.3 thereof the officer authorised

inthis behalf by the Board (see

statenent referred to in clause

39.4 above) shall issue a show

cause notice in t he forms

prescribed therefore advising the

consumer to file his representation

if any, wthin 30 days from the

recei pt of the notice.

Clause 39.9.2 The said officer of

the Board shall, after the expiry

of the aforesaid notice period,

enquire into the matter and after
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giving reasonable opportunity to
the consuner and t aki ng into
account all rel evant facts and
circunst ances shall deci de whet her
t he consurer has conmitted
mal practice or pilferage of energy
and if so satisfied proceed to
assess to the best of his judgnent,
the 1 oss sustained by the Board on
account of such nual practice or
pi |l ferage of ener gy by t he
consumer. The consumer may be
represented by an advocate at the
time of personal hearing provided
t he consunmner files pr oper
vakal at nama

Cl ause 39.9.3 The final assessing
authority shall then pass an order
setting out his conclusions and the
reasons thereof and communicate a
copy -of the order to the consuner
and demand the anpbunt if any due
fromthe consumer on the basis of
such order after giving credit to
the anmounts paid by him

Clause 39.9.4 Paynent of anmount of
final assessnent. The consuirer
shall pay tothe Board within 30
days of the  receipt of* fina

assessnment or der, t he anmpunt s
demanded t herei n".
17. Against the order of final assessnment an appeal lies to

the designated authority. The appellant nay be represented
by an advocate before the appellate authority 'at the
hearing. The appellate authority shall give his reasons for
his conclusion except in cases where the appeal is allowed
intoto. Cause 39.10.6 provides that the order on appea
shall be final subject to clause 39.11 and be not liable to
be questioned in any court of lawclause 39.11 is 'in the
followi ng terns

Clause 39.11 The Chairman or his

nom nce (the nom nee being any

nmenber of the Board) nay suo noto

at any time call for and exam ne

the record of any order passed or

proceedi ngs recorded by the final)

assessment authority or appellate

authority for the pur pose of

satisfying hinself regarding the

propriety of legality of such order

of proceeding and nay pass such

order in reference thereto, as he

may think fit. No orders adverse to

the consuner shal | be passed

wi t hout gi vi ng notice and

opportunity for nmaking a witten

representation to the consuner. The

order passed by the Chairnman or his

nom nee shall be final and not

liable to be questioned in any

court of law. The consunmer shal

have no right to i nvoke this

provi si on".
18. C ause 46 reads thus :-

"Interpretation: These
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19.

conditions shall be read and
construed as being subject in al

respects to the provisions of the
I ndi an Electricity Act, 1910,
Indian Electricity Rules, 1956 and
the Electricity (Supply) Act, 1948
in force and as anended fromtinme
totine and to the provisions of
any ot her law relating to the
supply of electricity for the tinme
being in force and nothing herein
above contained in these conditions
shal | abridge or prejudice the
rights of the Board and t he
consumer under any Central Act or

State Act or rul es made
t her eunder".
Appendi x-1 11" contains the form of
rel evant cl auses read as follows :

APPENDI X - Il Form~ of HT.
Agr eenent

"Agreenment executed this day
of ....... 19 by ......... f or
t hensel ves/ hinsel f/itself and for
their/ hi s/ her assi gns and

successors in favour of the Andhra
Pradesh State Electricity Board a
statutory corporation constituted
under section 5 .0of the Electricity
(Suppl y) Act , 1948 and its
successors and assigns herein after
cal l ed the Board
2. SUPPLY OF POVER

I/We the above nentioned have
requested the Board to~ Supply
Electricity at H gh Tension for the
purpose of .......... and the Andhra
Pradesh State El ectricity Board
agreed to afford such conditions
notified by themfromtime to timne
under section 49 of the Electricity
(Supply) Act, 1943 and those herein
after nentioned.
3. LOAD/ MAXI MUM DENMAND

I/We agree to take from the
Andhra Pradesh State Electricity
Board Electric Power for a maxi mum

| oad not exceeding...... KVA whi ch
shall b e taken to be ny/our
contracted demand for our exclusive
use for t he pur poses above
nment i oned, at our
M || s/ Factory/ prem ses si tuated
at. ... My/ our
contracted | oad shal
be.............. Hp not effect any

change in the maxi mum denand or
contracted | oad.
4. RE-SALE OF ELECTRI C POAER

I /W undertake t hat ; [/ W
shall not sell electrical energy
obt ai ned under this agr eenment
wi thout the sanction in witing of
t he Board.
5. OBLIGATION TO COWPLY WTH

H T. agreenent.

The
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REQUI REMENT OF ACTS AND TERMS AND
CONDI TI ONS OF SUPPLY:

I/We further undert ake to
conply with all the requirenments of
the Indian Electricity Act, 1910,
the Electricity (Supply) Act, 1948
the Rul es thereunder, provisions of
the tariffs scale of M scellaneous
and CGener al char ges and t he
Mascel | aneous and General charges
and the terms and conditions of
supply prescribed by the Board from
time to time and agree

| /W hereby agree that if /W

amare found indulging in their of

energy or any mal practice in

respect of use of electrical energy

| /W shall” pay additional ~charges

as may be levied by the Board. |/We

also agree that in such an event

the Board shall in addition to | evy

of the additional charge have right

to di sconnect supply of electricity

to ny/our premnises for such period

as may be decided by the Board.

Si gnat ure of Consuner".
|V NATURE OF AGREEMENT - STATUTORY OF CONTRACTUAL
20. W have already seen that Section 49 of the Supply Act
enpowers the Board to prescribe such terms and conditions as
it thinks fit for supplying electricity to any person ot her
than a |icensee. The section enpowers the Board also to
frame uniform tariffs for such supply. Under Section 79(j)
the Board could have made regul ation therefore but
admttedly no regulation has so far been nmade by the Board.
The Terms and Conditions of Supply were notified in H P
Ms. No. 690 dated 17.9.1975 in . exercise of the 'powers
conferred by Section 49 of the Supply Act. They canme into
effect from 20.10.1975. They were made applicable to al
consuners availing supply of Electricity fromthe Board. The
section in the Act does not require the Board to enter into
a contract w th individual consumer. Even in the absence of
an individual contract, the Terns and Conditions of Supply
notified by the Board will be applicable to the consumer and
he will be bound by them Probably in order to avoid any
possible plea by the consuner that he had no know edge of
the Ternms and Conditions of Supply, agreements in witing
are entered with each consuner. That will not make the terns
purely contractual. The Board in performance of a statutory
duty supplied energy on certain specific ternms and
conditions franed in exercise of a statutory ' power.
Undoubtedly the ternms and conditions are statutory in
character and they cannot be said to be purely contractual
21. In Punjab State Electricity Board Versus Bassi Cold
Storage, Kharar and Another 1994 Supp (2) S.C.C. 124, this
court held that the conditions of supply are akin to
subordi nate | egi sl ati on.
22. In Bihar State Electricity Board and Qhers Versus
Par meshwar Kunar Agarwala and Qhers (1996) 4 S.C. C. 686,
the court held that they are part of statutory terns and
conditions. In para 16 of the judgnent the court said
"Before we advert to the
ef fect produced by a conbi ned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 19

reading of the four clauses, it
deserves to be pointed out that the
terns and condi tions have

sacrosanctity, in that Rule 27 of
the Indian Electricity Rules, 1956,
franed by the Central Electricity
Board in exercise of power under
Section 37 of 1910 Act has, read
with Annexure VI thereof, provided

the nodel conditions of supply
which are required to be adopted by
the State Boards. It is on the
basi s of this statutorily
prescri bed nodel, with suitable

variations, that _energy had been

supplied by the Board to the

consuners. The nodel conditions can

be ' said to be akinto the npde

St andi ng Orders prescri bed by

I ndustri al Enpl oynent (St andi ng

Orders) Act, 1947, whi ch, when

terms and conditions of service

bet ween the employer and enpl oyees

and they govern the relationship

between the parties, as held in

Worknmen V. Firestone Tyre & Rubber

Co. of India (P) Ltd., SCC at p.832

(1973) 1 S.C.C. 813. Ve are

inclined to think that simlar is

the effect of terns and conditions,

on which a State Board supplies

energy to the consuners".
23. Learned counsel for the consuners has referred to Shr
Vidya Ram M sra Versus Managi ng Committee, Shri Jai Narain
College (1972) 1 SCC 623. In_that case Statute 151 framed
under the Lucknow University  Act, 1920 provided that the
terms and conditions of service of a teacher /nust be
incorporated in the contract to be entered into between the
teacher concerned and t he college. Hence the  court held
that the terns and conditions mentioned in Statute 151 had
proprio vigore no force of law. That decision has no
rel evance here.
24. The ruling in Executive Committee of Vaish Degree
Col l ege. Shamli and others Versus Lakshm Narain and others
(1976) 2 SCC 58 cited by | earned counsel has no
applicability as the court found on the facts that the
Executive Comrittee was not a statutory body.
25. W are wunable to uphold the view expressed by the Ful
Bench in the judgnent wunder appeal that the terns and
conditions of supply are purely contractual. In our opinion
the Terns and Conditions of Supply are statutory in
character.
V. The Supply Act
26. It is contended that Cause 39 of the Terns -and
Conditions of Supply falls outside the power conferred on
the Board in Sec. 49 of the Supply Act. According to |earned
counsel the power of the Board to inpose such ternms and
conditions as it thinks fit, is expressly made subject to
the other provisions of the Act which neans that the Board
can inmpose only such conditions as may be found in an
agreenment between other ordinary |icensees and consumners.
The contention is that the Board can neither define
‘“mal practices’ nor prescribe an adjudicatory machinery for
assessing and Ilevying penal danages. Such nmatters are,
according to counsel, essential l|egislative functions. Wich
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cannot be del egated to t he Board.

27. W are wunable to accept the contention. Section 49
enpowers the Board to supply electricity on ‘such terns and
conditions as it thinks fit’'. It may also frame uniform
tariffs. W have found that the terms and conditions of
supply are statutory in character. They can be invalidated
only if they are in conflict with any provision of the Act
or the Constitution. Learned counsel have not shown to us
any provision in the Supply Act with which Clause 39 is in
conflict. In so far as the Supply Act is concerned, argunent
hovers around Section 49 only. The only Iimtation in that
Section is that the terns and conditions of supply should b
e subject to the provisions of the Act. O ause 39 does not
violate any provision in the Supply Act. It is the statutory
duty of the Board to arrange for the supply of electricity
throughout the State and for transm ssion and distribution
of the sanme in the nost efficient and econom cal nanner. For
that purpose it has necessarily got to prevent unauthorised
user, pilferage or nmalpractices by the consuners. Hence the
necessary safeguards have to be provided as part of the

conditions of ~supply so that the consunmers will be bound by
them Wile on the one hand, the Board has to recoup the
| oss suffered by such pilferage or other mal practices., it

has al so on the other got to stop immediately the
continuation thereof. “Hence the ternms and conditions of
supply have to provide for conpensation-as well as imediate
di sconnection. For ascertaining the loss and fixing the
conpensation, uniform procedure has to be franed and a
machi nery constituted. Clause 39 is only doing that. Every
consumer is made fully aware of ‘the said ternms and he signs
the contract only on that basis. He gives an undertaking in
that contract that if he is found indulging in any
mal practice etc. he shall pay additional charges as nmay be
levied by the Board and that t he Board have the right to
di sconnect supply of electricity to his prenises for such
period as may be deci ded by the Board.

28. Learned counsel for the (consumers has drawn our
attention to Powel|l Versus May (1946) Al E.R 444 wherein a
bye-1 aw nmade by the local country council was struck down as
ultra vires the powers of the council as it was repugnant to
the provisions of certain statutes.  The ruling has no
application here.

29. Strong reliance is placed on the decision of the
Queen’s Bench Division in Conm ssioners of Custons and
Exci se Versus Cure & Deeley Ltd. (1961) 3 All E/R 641. The
Conmi ssioners of Custonms and Excise were enpowered by
Section 33 (1) of Finance Act 1940 to nmke regulations
providing for any matter for which provision 'appears to
them necessary" for the purpose of "giving effect to" the
statutory provisions relating to purchase tax "and of
enabling them to discharge their functions thereunder". The
Conmi ssi oners nade the Purchase Tax Regulations | 1945.
Regul ation 12 provided that if any person failed to furnish
areturn as required by the regulation the Conm ssioners
m ght determne the amount of tax appearing to themto b e
due and demand paynment thereof which shall be deened to be
the proper tax. The Court held that the said Regulation 12
was ultra vires on three grounds : (i) It was no part of the
functions assigned to the Conmi ssioners to take on
thenselves the powers of a H gh Court Judge and decide
i ssues of fact and | aw as between the Crown and the subject;
(ii) It renders the subject liable to pay such tax as the
Comm ssioners believed to be due, whereas the charging
section inpose a liability to pay such tax as in lawis due"
(iii) It was capabl e of excluding the subject fromaccess to
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the courts and of defeating pending proceedings.

30. The ruling does not help the consunmers in this case.
The inmpugned C ause 39 does not suffer from the vices
nmenti oned above. No doubt, C ause 39.10.6 provides that the
order on appeal shall be final subject to Cause 39.11 and
not liable to be questioned in any Court of Law. But |earned
seni or counsel for the Board, M. Shanti Bhushan, has fairly
conceded that the orders are subject to judicial review and
the jurisdiction of Courts cannot be taken away by that
Clause. It is to be noted that the trial court and the High
Court and the H gh Court have in this case upheld the
jurisdiction of the civil <court to entertain the suit an d
consider the wvalidity of  the orders passed by he Board
agai nst the consuners.

31. Reliance is placed on ‘the decision in Indian Express
Newspaper (Bonbay) pvt. Ltd.  and others etc. etc. versus
Union of India & others etc.etc. (1985) 1 S.C.C. 641 to
support-the argunent that Clause 39 is in breach of the
principle of -delegated Legislation. According to |earned
counsel - the terns and conditions of supply may tantanount to
a subordinate legislationbut it nust yield to the plenary
| egi slation and that the Supply Act never intended to confer
powers on the Board to frane such terms and conditions of
supply including the power to adjudicate a dispute between
itself and the consunmer and assess the danages. W have
al ready adverted to the provisions of = Section 49 of the
Supply Act and pointed out that the power conferred on the
Board is not circunscribed by any limtation other than that
it should not contravene the provisions of the Act. W are
of the opinion that Section 39 is not violative of any
provi si ons of the enactnent.

32. In Jiyajeerao Cotton MIls Ltd. & Anr, Versus Madhya
Pradesh Electricity Board & Another 1989 Supp. (2) S.C.C. 52
the court held that the Board has powers- under Section 49(1)
and (3) to levy higher charges for excess consunption of
electricity and it is not essential for the Board to nmake
regul ations indicating the basis for such | evy before nmaking
t he demand.

33. Qur attention has been drawn to Agricultural ~Market
Commi ttee Versus Shalimar Chenicals Wrks Ltd. (1977) 5
Supp. S.C.C. 516 in which it has been held that a del egate
whi | e making subsidiary rules or regul ations cannot w den or
restrict the scope or t he Act or the policy or principle:
The proposition has no application in the present case as we
have found that the Board has not in any way violated any of
the provisions of the Act by franming the terms and
conditions of supply including C ause 39. Hence we reject
the contention that Clause 39 is ultra vires the provisions
of the Supply Act.

VI. The Electricity Act

34. It is vehemently argued that provisions in.Clause 39
run counter to the relevant provisions of the Electricity
Act. In particular, it is said that Cause 39.1 covers the
same field as that of ss.21 (4) and 26 (6)(b) and C ause
VI(3) of the Schedule in the said Act. According to |earned
counsel nmal practice and pilferage defined in C .39 would be
covered by the aforesaid provisions of that Act and the
authority to decide the sane is the Electrical |Inspector
appoi nted by the Government and not he officers of the
Board. It is also argued that Cause 39.2 and 39.3 are
contrary to Sec.20 of the Act and Clause 39.4 is contrary to
Sec. 36 of the Act read with Rules 4 to 6 of the Indian
Electricity Rules. According to | earned counsel, the entire
clause 39 is violative of the provisions of Clause VI(l) in
the Schedule to the Electricity Act as the latter enjoins on
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the Board to continue the supply of electricity ‘save in so
far as prevented by cyclone, floods, storns and other
occurrences beyond its control. In short, the contention of
the |l earned counsel for the consuners is that the procedure
prescribed in the Electricity Act and the Rul es would apply
to all situations arising between he Board and the consumner
and the sane should be followed. According to himd ause 39
is invalid and unenforceable in as nuch as it deviated from
the provisions of the Electricity Act and the Rul es.

35. W are unable to accept any of the aforesaid
contentions. W have carefully perused the provisions of the
Electricity Act and we find that those provisons provide for
a different situation. Clause 39 wll cone into play
whenever there is nalpractice or pilferage on the part of
the consumer or a fraud played by the consuner. The
El ectrical Inspector ~has no jurisdiction to deal with those
matters. He can be approached only w hen there is a
defective neter ~or any defect in wies, fittings, works or
apparatus. As regards, Cl. (VI) of the Schedule to the
El ectricity Act, it is not applicable wunless distribution
mai ns have been laid down under the provisions of C ause
(I'V) or dause (V) and the ~supply of energy through those
mains of any of them has  commenced. The provisions of
Section 26 of the Supply Act exclude the applicability of
Clauses (1) to (V) of the schedule tot he Board. Hence C
(VI) of the schedule cannot by itself apply and that is why
the second proviso to Section 26 clarifies the position that
the provisions of dause (VI) of the Schedul e shall apply to
the Board in respect of that area only where distribution
mai ns have been laid by the Board and the supply of energy
through any of them has comrenced. The records before us do
not disclose any pleading on the part of the consuners that
the requirenent of the second proviso to Section 26 have
been satisfied. No question has been raised in that regard
before the trial court. No doubt, the Full Bench of the Hi gh
Court has placed reliance on O ause (VI) of the Schedul e and
the grounds raised in the Special Leave Petition filed by
the Board do not refer to the sane. But in the absence of a
specific pleading to t hat effect it cannot be presuned that
Clause (VI) of the Schedul e woul d apply. Even assum ng that
clause applied, it wll not alter the situation. The
difference or dispute referred to in sub-cl.(3) of C .(V)
will not cover fraudulent nmlpractice or pilferage. A
perusal of the said sub/clause nmakes it evident that the
matter shall be referred to an Electrical Inspector only in
cases of defects nentioned therein and not otherw se. W
have no hesitation to reject the contention of |earned
counsel for the consuners and hold t hat he provisions in
cl ause 39 do not contravene the provisions of the
El ectricity Act.

36. In State of U P. and others Versus Hi ndustan Al um ni um
Corpn. and others (1979) 3 S.C.C. 229 the Court consi dered
the expression "regulating" in Section 22 (b) of the

Electricity Act and observed that the word "regul ate" does
not include prohibition. The ruling has no relevance
whatever in the present case. In Andhra Pradesh Carbides
Ltd. and another versus Andhra Pradesh State Electricity
Board, Hyderabad and others AIR 1986 Andhra Pradesh 37 a
Singl e Judge of the Andhra Pradesh Hi gh Court held t hat
regul ati ons made under the Supply Act shall not be covered
by Section 70 thereof and that Section 49 read with Section
70 of the said Act does not enpower the provisions of
Section 24 of the Electricity Act. The ruling has no bearing
in the present case as we have found that C ause 39 of the
Terms and Conditions of Supply do not contravene the
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provi sions of either Act.

37. In MP.E.B. and others versus Sm. Basantibai 1988 (1)
S.CR89 this Court held that a dispute regarding the
conmi ssion of fraud in tanpering with the nmeter and breaking
the body-seal is one outside the ambit of Section (26(6) of
the Eectricity Act an El ectrical Inspector has no
jurisdiction to decide such cases of fraud. This Court has
clearly pointed out that under Section 26(6) if the dispute
is as to whether the meter is or is not correct, it is to be
decided by the Electrical Inspector. W are entirely in
agreement with that judgment.

38. In Minicipal Corporation of Del hi versus Ajanta Iron &
Steel Conpany (Pvt.) Ltd.. (1990) 2 S.C.C. 659 this court
found that there was a provision in the agreenent between he
Del hi Electric Supply ~Undertaking and the consuner for
service of notice as a pre-requisite for disconnection

Hence this Court upheldthe decree for nmandatory injunction
directing restoration of supply of electricity discontinued
during the pendency of the suit. without issue of such
noti ce.

39. In MP. Electricity Board,  Jabal pur and ot hers Versus
Har sh Wood Products and Another (1996) 4 S.C.C. 522 the
Court held that Section 24 of the Electricity Act would
apply to a case of regular supply made and prior demand of
paynment of electricity charges and it 'does not apply to
denmand to detection of pilferage. The court upheld the
validity of simlar conditions of supply of -electricity and
held that on a prina facie conclusion of power-theft reached
by the authorities, it was not  necessary to give further
hearing to the consuner_ and the action taken by the Board
di sconnecting the supply was not violative of Article 20 (1)
and 14 of the Constitution and the principles of natural
justice. W are in agreenent wth the view expressed
t herein.

40. In Belwal Spinning MIls & Os, Versus UP.  State
El ectricity Board and another (1977) 6 S.C.C. 740 the Court
dealt with the provisions of Sections 26(6) and 26(7) of the
Electricity Act alongwith Section. 20 thereof. A perusal of
the judgnent shows that the Bench was of the view that the
provisions of Section 26 would apply only when the dispute
related to the correctness of the nmeter. That ruling also
supports the contention of the Board in this case.

VIl. Article 14, Constitution of India.

41. \What rermains to be considered is whether Clause 3 is
violative of Article 14 of the Constitution of I'ndia. Under
this head, the argunment of |earned counsel for consuners is
that the provisions in the clause are wholly unreasonable
and against the principles of Natural Justice. According to
them the clause enables the officers to disconnect’ the
service on a suspicion of nmalpractice and the consuner has
to pay 50%of the provisional assessnent anount before
getting it restored. It is also contended that the officials
of the Board are enabled to judge its own cause and the
doctrine of bias wll apply. In support of these
contentions, our attention is drawn to :

1. J. Mohapatra and Co. and Another versus State of Oissa
and Another (1984) 4 S.C. C. 103.

2. State of Karnataka versus Shree Raneshwara Rice MIIs,
Thirthahal I'i, (1987( 2 S.C.C. 160.

3. Krishna Bus Service Pvt. Ltd. versus State of Haryana
and OGthers, (1985) 3 S.C.C 711

4, Rattan Lal Sharma versus Managing Commttee, Dr. Hari
Ram (CO education) Higher Secondary School and Ohers,
(1993) 4 s.C.C 10.

5. LIC of India and Another versus Consumer Education &
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Research Centre and QGthers, (1995) 5 S.C. C. 482.

None of the ruling wll apply in this case. W have

already referred to the judgnent of this court in MP.
El ectricity Board, Jabalpur and others versus Harshwood
Products Case (1996) 4 S.C.C. 522 wherein it was held that
when power theft was found by the officials, immediate
di sconnection of the supply was not violative of Article 14
of the Constitution and principles of Natural Justice would
not apply.
42. In Petal Par shottandas Vannal i das, versus Qujarat
Electricity Board and another, AR 1987 Cujarat 188, a
Di vision Bench of Gujarat H gh Court considered simlar
conditions and upheld their validity. The Bench said

"Thus, it is clear that the Board

has formul ated such a condition in

order to safeguard its  interest.

Such a condition is there for the

purpose of checking, apart from

ot her thi ngs, the theft of

electricity. It is not a case of

any defective neter, but it is a

case of theft of electricity by the

consumer concerned. As a matter of

fact, in this case it is alleged

that the petitioner, by inserting a

plastic strip, was able to stop the

running of the nmeter and thereby,

comm tted theft of electricity. The

condition clearly states as to the

procedure that has to be ~adopted

for the purpose of questioning the

departnmental action in | evyi ng

penal charges. It has also been

made clear in the condition as tot

he limt to which the Departnent

can go for the purpose of assessing

the theft of electricity. (In no

case the Departnent can go beyond a

period of six nonths, according to

this condition. 1In Condition  No.

34, we are able to see that manner

of assessment al so has been

specified. It all these steps are

taken by t he Depart ment , t he

condition itself states that the

consunmer has a renedy by filing an

appeal to the appropriate authority

within a specified time. Thus, a

conjoint reading of this Condition

and the purpose for which it is

i ntended, clearly nmmkes out that

such a condition is not arbitrary

or unreasonable, but wthin the

powers of the Board and, in our

opinion, it does not offend any of

the Articles of the Constitution.

The argunment as if the inposition

of penal assessment before filing

an appeal is harsh and nakes the

appeal illusory cannot be

appreci ated. The penal assessnent,

as we have stated already, is

restricted to a linmted period.

Such an assessnent was nmade after

the Departnment itself was satisfied
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with regard to the theft or

electricity conmitted by t he

consurmer concer ned. Hence, it

cannot be said that the appea

provi ded under Condition No. 34 is

an illusory one".
We agree with the above opinion
43. The principle ‘Nenmp Judex in Cause Sua’ will not apply
inthis case as the officers have no personal its with the
consunmers. A s pointed out by |earned senior counsel for the
Board, they are simlar to Income Tax or Sales Tax
Oficials. There is nothing wong in their adjudicating the
matter especially when the consuners many be represented by
an advocate and the fornmula for nmaki ng provi si ona
assessnment is fixed in the clause itself. As argument has
been advanced that the Board has recently deleted the
provi si on enabling the consuner-to be represented by a power
of attorney agent. it is contended that the consumer is
t hereby deprived of 'the assistance of an expect which may be
required in~ technical natters. W do not agree. Wen the
consuner is represented by a lawer, he can certainly get
such assistance as may be needed froma technical expert. It
is stated by the Board' s learned counsel that the provision
was deleted as there was frequent msuse of the sane.
What ever may be the reason for deleting the provision, the
existing part of the clause enables the consuner to be
represented by an advocate. That is sufficient safeguard for
t he consuner.
44. Learned counsel. for the consumer contends that the
agreement with the Board is in the standard form and signing
of the same by the consunmer -~ wll not prevent. him from
guestioning it. He places reliance oncertain observations
in Pawan Alloys & Casting Pvt. Ltd., Meerut versus U P
State Electricity Board and Others (1997) 7 S.C. C. 251. The
guestion in that case arose on the w thdrawal of devel opnent
rebate to the new industries for ~a period of three years.
The court held that the principle of prom ssory /estoppe
applied on the facts and circunstances of the case and by
entering into the standard agreenent containing provision
for revision of "rate schedule" from time to tinme, the
consumer had not given up his claimfor the rebate fora
period of three years as per the promse held out by the
Board. That case has no bearing here.
VI11. CONCLUSI ON
45. In the result, we uphold the judgnent and decree of the
H gh Court in C.C.C A No. 38 of 1982 and disnmiss Givi
Appeal No. 2558 of 1988. W allow Civil Appeal Nos. 7139 to
7144 of 1997 and set aside the judgnent of the Full Bench of
the Hi gh Court. The Wit Petitions and Wit Appeals shall be
di sposed by the Hgh Court in the light of this judgment.
The parties will bear their respective costs.




