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This appeal is froma judgnent and order dated 3.8.1988
of the H gh Court of Gauhati setting aside the appointnent
of the appel l ant as  officer~ on speciall Duty in the
Secretariat of the Assam Legislative Assenbly pursuant to an
advertisenment dated 18.6.1985.

The post of an officer on Special Duty (O S.D.) in the
rank of joint Secretary in the Assamlegislative Assenbly
Secretariat was created in Novenmber, 1983. One P.N. Hazarika
who was serving as Deputy Secretaryin the Assam Legi sl ative
Assenbly Secretariat was pronbted to the post of O S. D so
created. The post, however, fell wvacant in 1985 when
Hazari ka was promoted as the Secretary of the Assam
Legi sl ati ve Assenbly secretari at.

On 18.6.1985 an advertisenent was issued by the Assam
Legi sl ative Assenbly Secretariat inviting —applications for
the post of OS.D. inthe rank of joint secretary. The
following qualifications were prescribed for this post in
the advertisenent: -

" Candi date nust be an Advocate of

Hi gh Court or a pleader of a

District court who has practised as

such for at least 7 years or a

judicial officer qualified to be

appoi nt ed as a District or
Addi ti onal District Judge.
Preference will be given to those

who possess practical experience of

Legi sl ative procedure, Drafting of

Bills, Rules, Regulations etc."
The appellant applied for the said post pursuant to this
advertisenment. A qualifying exam nation and viva voce were
hel d. The appellant was selected and appointed to the post
of O S.D. on 17th of Septenber, 1985. The post of O S.D. was
re-designated as the post of joint Secretary on 30th of
Sept enber, 1986.

Respondent no.5 filed a wit petition in the H gh Court
of Sauhati challenging the selection and appoi ntment of the
appel l ant to the post of O S.D. and asking for various other
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reliefs. This wit petition to the extent that it chall enged
the appointnent of the appellant, has been allowed by the
Hgh court. It has set aside the appointnent of the
appel lant as O S.D. on the ground that the appellant did not
possess the necessary qualifications for the post.

The appellant joined judicial service of the State of
Assam as a judicial Magistrate Gade Il1l. He had conpleted 8
years of service as judicial Mgistrate Gade |Il when he
was sent on deputation to the Assam Legal Service as Deputy
Secretary and Legal Renenbrance in the Assam Legal Service
with a lien on his post as judicial Magistrate Gade IIl in
the Assam judicial Service, when are set out above for the
post of O S.D. require that the applicant nust be a judicial
Oficer qualified to be appointed as a District or
Addi tional district Judge or he should be an advocate of a
H gh Court or a pleader of a District Court who has
practised as such-for _at least 7 years. The appellant had
not practised as an advocate or pleader for 7 year. W have
to exam ne whether he was a judicial officer qualified to be
appoi nted as a District Judge. The appellant was hol ding the
Substantive post of Judicial Magistrate Gade Il in the
Assam Judi cial Service and was on deputation in a Grade |11
post in the Assam Legal Service. Under the Assam Judi ci al
Service Rules, 1967, the posts of District Judge and
Additional District Judge are Gade | post in the Assam
Judicial Service. Under Rule 5 sub-rule (4)(a) appointnent
to a post in Gade | shall be made either by pronotion from

Grade |i  or by direct recruitnent- from the Bar on the
recommendati on of the H gh Court.” under sub-rule (4)(b)
appoi ntnent to a post - in Gade |l shall be by pronotion from
Grade Il or by direct recruitnment fromthe Bar on the
recomendati on of the Hi gh Court. Under Rul e 6 appointnents
to posts in Gade | and Il by pronotion fromthe next grade
below shall be on nerit and ability, seniority  being

considered only when nerit ~and ability are approximtely
equal . The appel l ant  who held the post of judicial

magi strate which is a Gade [Il post was, therefore,
eligible for appointnent to a Grade |l post provided he net
the requisite criteria for pronotion. He was not eligible
for appointnent to Gade | post of District Judge or
Additional District Judge. He had first to secure pronotion
to a Gade Il post before he could become eligible  for
pronmotion to a Gade | post. The appellant, therefore, was

not a judicial officer qualified to be appointed as a
District or Additional District Judge. It is the case of the
appel l ant that since he had put in 8 years of service in
Gade Il he was eligible for promtion to. Gade Il and
thereafter to Gade |I. W fail to see howthis helps the
appellant. In order that he should be qualified to be
appointed as a District or Additional District Judge he
shoul d be holding at least a post in Gade Il.

It is next contended by the appellant that in 1986
Assam |legislative Assenbly secretariat Rules cane into
effect. under these Rules qualifications were prescribed,
inter alia, for the post of joint Secretary in the Assam
Legi sl ative Assenbly Secretariat. In Schedule |i of these
Rules the mninum qualifications prescribed for direct
recruitnment to the post of joint Secretary are seven years’
standing practice at the Bar or "person qualified to be
appointed to Assamjudicial Service Grade-1 and G ade- |1
and the Assam Legal Service Gade- Il and Grade-I11". The
appel | ant contends that since he was holding a G ade-I11
post in the Assam Legal Service on deputation, he had the
necessary qualification for being appoi nted as Joint
Secretary. The Assam Legi sl ative Assenbly Secretariat Rul es,
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1986, however, cane into force only on 28.10.1986, much
after the appointment of the appellant. W fail to see how
the qualifications prescribed subsequently can help the
appel l ant. The respondents have also contended that these
qualifications were inserted by the appellant hinmself in the
Draft Rules in order to validate his own appointnent. Be
that as it may, the subsequent Rules cannot affect the
qualifications prescribed for the post of O S. D Under the
advertisenent of 18th of June, 1985. The appellant was
appoi nted pursuant to this advertisenent. He had to neet the
qualifications prescribed. The appellant has drawn our
attention to Rule 38 of the Assam Legislative assenbly
Secretariat Rules 1986, under which all orders nmade or
action taken before these Rules came into force shall be
deened to have been nmde or taken as if these were made or
taken under these rules. rule 38 can apply only to orders
lawfully made or action lawfully taken before these Rul es
came into force. It cannot validate an action which was not
| awful 'at /i nception

The High Court has, therefore, rightly come to the
concl usi on that the appellant did not possess the prescribed
qualifications at the tine when he was appointed in 1985 as
officer on Special Duty. W are inforned that the appell ant
has since been reverted to Assam Judicial Service in a G ade
1l post and has thereafter also been pronpted to a G ade |
post .

In the prem ses, the appeal is dism ssed with costs.




