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JUDGMENT

The foll owi ng judgnment of the Court was delivered:
D. P. Wadhwa, J.

Comm ssi oner of |ncome Tax, - Bhubaneshwar and Uni on of
India, Mnistry of Finance have filed this appeal agai nst
the judgnent dated Cctober 24, 1994 of the Orissa H gh Court
which the Hi gh Court dismssed their revision and affirmed
the order of the subordinate court rejecting the plea of the
Revenue that a suit for partition filed by the first
respondent was not maintainable in view of the bar of in
Section 293 of the |Income Tax Act, 1961 - (for short, the
“Act’).

Respondent No.1, as the plaintiff, filed a suit for
partition against 7 defendants, defendants 6 and 7 being
respectively Union of India through Finance Secretary and
Conmi ssi oner of Incone Tax, Oissa, now the appellant before
us. Defendants 1 and 2 are step-brothers and defendants 3 to
5 are step-sisters of the plaintiff. Plaintiff said that she
was the daughter of Bansidhar Agarwal fromhis first wife,
whil e defendants 1 to 5 were the children of Bansidhar
Agarwal from his second wife. Defendant No. 1 is Babula
whose residential and business premses were subjected to
search and seizure assets including certain gold ornanments,
subj ect matter of the suit filed by the plaintiff, were
seized. In the suit the plaintiff had prayed for partition
of those very gold ornanents. Plaintiff said that her nother
died in 1938 and that at that tine she was possessed of 200
tolas of gold ornanents which was her stridhan. Her nother
nmade a w |l bequeathing gold ornanents to the plaintiff and
other children of Bansidhar form his second wfe in
proportion to nunmber of daughters of each of such children
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to neet the dowy denmand and nmarriage requirenents of their
daughters. These ornanents were kept in the custody of
father of the plaintiff who died on February 10, 1990. After
his death the ornaments cane in the custody of Babula
Agarwal , the first defendant. The famly decided to
partition the ornaments. At that time there were 14 grand-
daughters who were the daughters of the plaintiff and
defendants 1 to 5. Since the plaintiff had 5 daughters she
was entitled to 5/14th share in the ornanments. But before
the partition could take place, Income Tax Oficer raided
the house of the first defendant on March 23, 1990 and
sei zed those gold ornaments which weighed 2128 gns. al ong
with other assets. Plaintiff said that she filed a petition
before the Incone Tax Oficer for return of the ornanments
but he refused. The plaintiff then issued a notice to the
Comm ssioner of Income Tax, Oissa, defendant No.7, who, it
is alleged, assured her~ that justice would be done to her
claimand had stated  that her case would be disposed of
within three nonths. Nothing happened in spite of the
rem nders and no decision was taken. This gave cause of
action to the plaintiff. ~“She served a notice under Section
80 of Code of Civil Procedure on Defendants 6 and 7 and
thereafter filed the suit.

Fromthe facts, it is quite obvious that the plaintiff
woul d not have filed the suit for partition as there was no
dispute to her claim by other relatives but for the fact
that gold ornanments were then in the custody of the Income
Tax Departnent. Noti ces of the “suit were served on
Def endants 6 and 7. They filed an application in the Court
on August 7, 1992 challenging the very nmaintainability of
the suit in view of Section-293 of the Act. The Section is
as under

"293. Bar of suits in civil courts.

No suit shall be brought in any

civil court to set aside or nodify

any proceeding taken or order made

under this Act, and no prosecution

suit or other proceeding shall lie

agai nst the Gover nment  or any

of ficer of the Governnent for

anything in good faith done or

intended to be done wunder this

Act . "

As to why the suit was not mmaintainable, reference was
nmade to the operations conducted under Section 132 of the
Act and the order passed in those proceedi ngs under the Act.
Under the authorisation issued by the Director of 1ncone Tax
(I'nvestigation), Hyderabad under sub-section (1) of Section
132, search and seizure operations were conducted in the
resi dence-cum busi ness prenises of Babulal and also at the
busi ness prem ses of a conpany of which he was the Mnagi ng
Director. Two bank lockers in the name of plaintiff would
not have filed the suit for partition as there was no
dispute to her claim by other relatives but for the fact
that gold ornaments were then in the custody of the |ncone
Tax Departnent. Noti ces of the suit were served on
Def endants 6 and 7. They filed an application in the Court
on August 7, 1992 challenging the very naintainability of
the suit in view of Section 293 of the Act. The Section is

as under
"293. Bar of suits in civil
courts. No suit shall be brought in
any civil court to set aside or

nodi fy any proceedi ng taken or
order made under this Act, and no
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prosecuti on, sui t or ot her
proceedi ngs shall 1ie against the

Covernment or any officer of the

CGovernment for anything in good

faith done or intended to be done

under this Act."

As to why the suit was not maintainable. reference was
nade to the operations conducted under Section 132 of the
Act and the order passed in those proceedi ngs under the Act.
Under the authorisation issued by the Director of Incone Tax
(I'nvestigation), Hyderabad under sub-section (1) of Section
132, search and seizure operations were conducted in the
resi dence-cum busi ness prenises of Babulal and also at the
busi ness prem ses of a conpany of which he was the Managi ng
Director. Two bank lockers in the name of Babulal and his
brother Grdharilal in the “Andhra Bank were al so searched.
These search operation were carried on from March 23, 1990
to March 26, 1990. Case, Jewellery, dianmond ornanents,
silver coins -and ingots were found and sei zed. Statenent of
Babul al - was recorded under sub-section (4) of Section 132 of
the Act. In respect to cash and jewellery Babulal adnmitted
havi ng conceal ed i ncome of Rs.” 7,00, 000/- which according to
himwas the value of the gold ornanents found in excess of
515 tolas which had been disclosed by him and his famly
menbers in his wealth-tax return. He offered an additiona
inconme of Rs. 3,50,000/- in his nanme and the sane anount in
the name of his brother on account of undisclosed investnent
in acquisition of gold ornaments.” During the course of
i nvestigation, Babul al al so gave witten subm ssi on
Regarding gold ornanents, his stand now was that gold
ornanents wei ghing 2128 gns. belonged to Mani Devi who was
the first wife of his father and as per her wished, his
father was the custodian of this jewellery on behalf of the
plaintiff who was the only daughter of his father fromhis
first wife and also on behalf of the children to be gotten
after remarriage of his father. H s contention was that this
jewel l ery had been kept by his father who was now no | onger
alive. After conpletion of the investigation, the I'ncone Tax
O ficer passed an order wunder Section 132(5) of the Act
holding that total liabilities on account of tax, -interest
and penalty of Babulal cane to Rs, 56,079/- as agai nst which
val ue of the assets seized during the course of search and
sei zure operation which included the gold ornanents in
guestion to be retained with the Departnent. The Incone Tax
O ficer disbelieved the version of the Babulal that gold
ornanents in question were owned by his step-nother and how
she wished to distribute the sanme anobng her daughter and
other children that may be born to the second w fe of her

husband. According to Babulal, as per his second version
the gold ornaments remained in the custody of his father
from1938 till 1990, when he died wthout these havi ng been

utilised as per the wshes of his step-nother, 'natura
nmother of the plaintiff. The assets retained by the order
under sub-section (5) of Section 132 are to be dealt with in
accordance with the provisions of Section 132B of the Act.

An order was passed under sub-section (5) of Section
132 of the Act can be objected to under sub-section (11)
thereof to the Commi ssioner of |Incone Tax. W may set out
Section 132, in the relevant part, as under

"132. Search and seizure.- (1)..

(2)

(3) ...

(4) The authorised officer nmay,

during the course of the search or

sei zure, exam ne on oath any person
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who is found to be in possession or
control of any books of account,
docunent s, noney, bul l'i on
jewel lery or other valuable article
or thing and any statenent nade by
such person during such exam nation
may thereafter be used in evidence
in any proceeding under the Indian
Inconme tax Act, 1992 (11 of 1922),
or under this Act.
Expl anation : For the renoval of
doubts, it is hereby declared that
the exam nati on of any person under
this sub-section nay be not nerely
in respect of any books of account,
ot her documents or assets found as
a result of the search, but also in
respect of all matters rel evant for
the purposes of any proceeding
under the Indian Inconme-tax Act,
1922 (11 of 1922), _of under this
Act .
(4A) Where any books ~of account,
ot her docunents, noney, bullion
jewel l ery or other valuable article
or thing are or is found in the
possession or control of any person
in the course of a search, it may
be Presuned- -

(i) that such books of account,
ot her docunent s, noney,
bullion, jewellery or other
val uable article or t hi'ng
bel ong or bel ongs to - such
per son;

(ii) that the contents of ~such
books of account and( other
documents are true; and

(iii) that the signature and every
ot her part of such books of
account and other docunents
whi ch purporting to be he
handwiting of any particular
person or which nmay reasonably
be assuned to have been signed
by, or to be in t he
handwiting of, any particul ar
person, are in that person’s
handwiting of, any particular
person, are in that person’s
handwiting, and in the case
of a docunent st anped,
executed or attested, that it
was duly stanped and executed
or attested by the person by
whomit purports to have been
so executed or attested.

(5) \Were any noney, bul I'i on

jewel l ery or other valuable article

or thing hereafter in this section
and in sections 132A and 132B
referred to as the assets is seized
under sub-section (1) or sub-
section (1A), the I ncome-t ax
Oficer, after af f ordi ng a
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reasonabl e opportunity to the
person concerned of being heard and
maki ng such enquiry as may be
prescri bed, shal I, wi t hin one
hundred and twenty days of the
sei zure, make an order, wth the
previous approval of the Deputy

Comm ssi oner . --

(i) estimating the undi scl osed
i ncone (including the incone
fromthe undisclosed property
ina sumary manner to the
best of his judgnment on the
basis of such naterials as are
available with him

(ii) calculating the-anount of tax
on the incone so estimted in
accordance with the provisions
of the LIndian Incone-tax Act,
1922 (11 of 1922), or ‘this
Act;

(iia) determning the ~amunt of
i nterest payabl e and t he
amount of ‘penalty inposable in
accordance with the provisions
of the |Indian Incone-tax Act,
1922 (11 of 1922), or this
Act, as 'if the order had been

t he or der of r egul ar
assessnent ;

(iii) specifying the anount that
will be required to satisfy
any existing liability under

this Act and any one or nore
of the Acts specified in
clause (a) of sub-section (1)
of section 230A in respect of

whi ch such per son is in
default or is deemed to be in
defaul t,

and retain in his custody such
assets or part thereof as are in
his opinion, sufficient to satisfy
the aggregate of t he anmount s
referred to in clauses (ii),, (iia)
and (iii) and forthwith rel ease the
remai ning portion, if any, of the
assets to the person from whose
custody they were seized

Provided that it, after taking into
account the materials available
with him the materials available
with him the Incone-tax Oficer is
of the viewthat it is not possible
to ascertain to which particular
previ ous year or years such incone
or any part thereof relates, he my
cal cul ate the tax on such incone of
part, as the case my be, as if
such incone or part were the tota
i ncome chargeable to tax at the
rates in force in the financia
year in which the assets were
seized and may also deternine the
interest or penal ty, i f any,
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payabl e or inposable accordingly :
Provided further that where a
per son has pai d or nade
sati sfactory arrangenent s for
paynment of all the amounts referred
toin clause (ii), (iia) and (iii)
or any part thereof, the Incone-tax
Oficer nmay, with the previous
approval of the Chief Conmi ssioner
or Conmi ssioner, release the assets
or such part thereof as he may deem
fit in the circunmstances of the
case.

(6) The assets retained under sub-
section (5 my be dealt with in
accordance with the provisions of
section 132B

(7) If the'lncome-tax Oficer is
satisfied that the seized assets or
any ‘part thereof were held by such
person, for or on behalf ~of —any
ot her per son, the I ncome-t ax
Oficer may proceed  under sub-
section (5) agai nst such other
person and all the provisions of

this section shal | appl y
accordi ngly.
XXX XXX XXX

(11) If any person objects for any

reason to an order made under sub-

section, he may, within thirty days
of the date of such order, make an
application to t he Chi ef

Conmi ssi oner or Conmi ssi-oner

stating therein the reasons for

such objection and requesting for
appropriate relief in the matter.
132B. Application of retai ned
assets- -

(1) The assets retained under sub-

section (5) of section 132 may be

dealt with in the foll owi ng nmanner
nanely : -

(i) The amount of the existing
liability referred to in
clause (iii) of the said sub-
section and the anmount of the
liability det er m ned on
conpl etion of the regul ar
assessnent or reassessnent for
al | t he assessment years
rel evant to the previous years
to which the incone referred
to in clause ((i) of that sub-
section relates including any
penalty |evied or interest
payable in connection wth
such assessnent or
reassessnent and in respect of
which he is in default or is
deened to be in default may be
recovered out of such assets.

(ii) If the assets consist solely
of nmoney, or partly of noney
and partly of other assets,
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the Assessing Oficer nay
apply such noney in t he

di scharge of the Iliabilities
referred to in clause (i) and
t he assessee shal | be

di scharged of such liability
to the extent of the nobney so
appl i ed.

(iii) The assets other than noney
may also be applied for the
di scharge of any such
liability referred to in
cl ause (1) as remai ns
undi scharged and for this
pur pose such ~assets shall be
deened to -be under . distraint
as if such _~di straint was
effected by the Assessi ng
Oficer of, as the case my
be, Tax Recovery Oficer under
authorisation from the Chief
Commi ssi oner under sub-section
(5) of section 226 and the
Assessing O ficer or, as the
case may be, Tax Recovery
O ficer may recover the anopunt
of such liabilities by the
sal e of ‘such assets and such

sal e shal |l be effected in the
manner |aid down in'the Third
Schedul e.
(2) Not hing contained in sub-
section (1) shall preclude the
recovery of t he anmount of

liabilities aforesaid by any other
node | ain down in this Act.

(3) Any assets or proceeds thereof
which remain after the liabilities
referred in clause (i) of  sub-
section (1) are discharged shall be
forthwith made over or paid to the
persons from whose custody the
assets were seized

(4)(a) The Central Governnent shal
pay sinple interest at the rate of
fifteen per cent per annumon the
amount by which the aggregate of
noney retained under section 132
and of the proceeds, if any, of the
assets sold towards the discharge
of the existing liability referred
toin clause (iii) of sub-section
(5) of that section exceeds the
aggregate of the amounts required
to neet the labilities referred to
in clause (i) of sub-section (1) of
this section.

(b) Such interest shall run from
the date inmediately follow ng the
expiry of the period of six nonths
fromthe date of the order wunder
sub-section (5) of section 132 to
the date of the regular assessnent
of reassessment referred to in
clause (i) of sub-section (1) or
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as the case may be, to the date of

| ast of such assessnments or

reassessnents.”

In view of the proceedi ngs conducted under Section 132
of the Act and order having been passed under sub-section
(5) of Section 132 thereof and seized assets including the
gold ornanents, subject matter of the suit ordered to be
retai ned, the Revenue objected to the maintainability of the
suit and said that it was clearly barred by Section 293 of
the Act and a civil court had no jurisdiction to try such a
suit under Section 9 of the Code of Civil Procedure. Section
9 of the Code inparts jurisdiction on a civil court to try
of suits of the civil nature excepting suit of which their
cogni zance is either expressly or inpliedly barred.

The Subordi nate Judge framed and tried the preliminary
issue on the maintainability of the suit. He observed that
Section 293 of the Act could not be a blanket bar for all
types of civil suit brought for redress against infringenment
of a legal right for which no remedy was prescribed under
the Act. '‘According to him the claimof the plaintiff as set
out in the suit had not been adjudicated by defendant No.7
and on that account |legal right of the plaintiff stood
viol ated and she suffered legal injury which entitled her to
judicial process to file a suit. Thus, according to the
| ear ned Subordi nate Judge, there is no renedy in the Act for
redressal of the grievance of the plaintiff and the relief
which the plaintiff claimed in the suit could not be granted
to her in the Act. He, therefore, held the suit to be
mai nt ai nabl e. Comm ssioner of Income Tax and Uni on of India
aggrieved of this order filed arevision inthe Orissa H gh
Court. The |earned Single Judge upheld the order of the
Subor di nate Judge and di sm ssed the revision. H gh Court did
note the fact that the plaintiff filed a petition before the
Income Tax O ficer for returning the seized gold ornanents
but the prayer was refused and that thereafter she issued a
notice to the Comm ssioner of Incone Tax and when that
yielded no result, she filed the suit for partition of the
suit properties. Hi gh Court also noticed that the / order
passed under sub-section (5) of Section 132 of the Act was
not appeal ed against and had becone final and further that
the assessment proceedings were still pending before the
Deputy Comm ssioner, |Incone Tax (Assessnent). Hi gh Court
referred to a decision of this Court in Dul habhai vs. State
of Madhya Pradesh [(1968) 3 SCR 662 - AR 1969 SC 78]
wherein seven principles were |laid down regarding exclusion
of jurisdiction of a civil court. According to the High
Court, the suit filed by the plaintiff was not to set aside
or nodify the order passed by the Income Tax O ficer under
Section 132(5) of the Act and had she filed suit for that
pur pose, the plaint could have been rejected at the
threshold in the face of the bar contained in Section 293 of
the Act. A perusal of entire provision of Section 132 would
show that it did not give finality to any order passed under
sub-section (5) thereof, though the order could be varied or
nodi fied by the Chief Conm ssioner or Comm ssioner, as the
case may be, but even that order did not give finality under
the Act. Hi gh Court said that

"it has to be borne in mind that

section 132 of the Act relates to

the pre-assessnment stage. |n order

to oust the jurisdiction of the

civil court in the case at hand one

has to exam ne whether the Income

tax Officer wunder sub-section (11)

of Section 132 would be able to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

gr ant t he relief cl ai med by
opposite party No.1l that the seized
gold ornanents are subject to
partition, it being the stridhan

property of her not her who
bequeathed the sane in a wll. As
the matter, | am of the view,

neither the Income-tax O ficer nor

the naned authority under sub-

section (11) of section 132 would

be able to grant the aforesaid

relief. Opposite Party No.1l is not

an assessee and she is a third

party so far as the proceeding

initiated against opposite party

No. 2 under Section 132 of the Act

i s concerned.”

H.gh Court al so held that although Section 132 provided
for a remedy by way of challenge before the naned authority
under sub-section (11) of Section 132 of the Act, plaintiff
could not - redress her grievance because the relief of
partition claimed by her in the suit could not be granted by
the statutory machi nery provided in the Act.

W do not think that the Hi gh Court approached the
guestion in its proper perspective. It failed to consider
the effect of the decree if passed in the suit on the order
under Section 132(5) of the Act or other proceedi ngs under
Section 132B of the Act. Wen Section 293 originally stood,
it provided that "no  suit shall” be brought in any civi
court to set aside or nodify any assessment or order made
under this Act". The word "assessnent" was omtted and the
words "proceeding taken" were inserted in its place. This
nmade t he section nore conprehensive in nature. Direct effect
of the decree in the suit would be that the gold ornanents,
subject matter of this suit, would be taken out of the order
of the Incone Tax Oficer under Section 132 (5) of the Act
and would not be available to be applied in proceedings
under Section 132B of the Act. It is immterial if the
proceedi ng under Section 132 gives no finality to the order
passed under Section 132 (5) of 132(11) of the Act. It is
not the case of the Revenue that Incone Tax Authority can
grant decree for partition. It is not also material for the
decision of the case if the will now set up by the plaintiff
was genuine or not. The question that felt squarely for
consideration was the right or the plaintiff as a third
party in the proceedi ngs under Section 132 of the Act. If we
anal yse the section, the follow ng steps are visualise

"(1) search is conducted under the

aut hori sation of t he named
aut hority;

(2) seizure of the assets, books of
accounts, docurent s etc. in

pur suance t her et o;

(3) to examine on oath any person
during the course of search or
sei zure operations who is found to
be in possession or control of any
of the assets, books of account,
docunents etc.;

(4) statenents so recorded can be
used in evidence in any proceeding
under the Act;

(5) there is a presunption that
assets, books of account or
docunents found in control of any
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person in the course of search
belong to him and that the

contents of books of account and

docunent s are true and t hat

si gnatures, books of account and

docunents which purported to be in

the witing of any particul ar

person are signed or in the hand-

witing of that particular person

(6) after affording a reasonable

opportunity of being heard and

after maki ng enquiry as prescri bed,

the Incone Tax Oficer is to pass

an order keeping in view the

requi rements of sub-section (5) of

Section 132 of the Act;

(7) if the Incone Tax Oficer

passes order for retention of

asset's, these ~are to be dealt with

i n.accordance with Section 132B

(8) if the Income-tax O ficer- is

satisfied that the seized assets or

any part thereof belongs to any

ot her per son, the I ncome-t ax

Oficer nmay proceed under sub-

section (5) agai nst any such

person; and

(9) if any person objects for any

reason to the order made under sub-

section (5), he can approach the

Chi ef Commi ssi oner — or Commi ssi oner

for redressal of his grievance.

A perusal of the order passed under Section ' 132(5)
woul d show that the Income-tax Oficer was not satisfied
that the subject gold ornaments bel onged to any other person
and not to Babulal. It was, therefore, not necessary for him
to proceed under sub-section (7) (of Section 132 of 'the Act.
However, the plaintiff was well aware of the proceedings
under Section 132 and she did approach the  Incone-tax
Oficer, as aforesaid, who rejected her petition. In any
case, she could have approached the Chief Commissioner or
Conmi ssi oner under sub-section (11), if-—she had  any
objection for any reason to the order nade under sub-section
(5) of Section 132 of the Act. W do not think sub-section
(11) is confined to only that person who was subjected to
search and seizure operation and against whom the order
under sub-section 132(5) was passed. The words "any person”
appearing in sub-section (11) of Section 132 of the Act are
significant and even a third party can nmade an application
to the Chief Comm ssioner or Commi ssioner giving reasons for
his objection to the order and seeking appropriate relief in
the matter. This remedy the plaintiff did not avail. When
the plaintiff was unable to get the release of the seized
gol d ornanents, allegedly belonging to her nother, under the
provi sions of the Act, she could not be filling a partition
suit indirectly get a decree to have a finding that the gold
ornanents belonged to her nother and that she had right to
claimher share therein. |f she succeeds in her claimthis
will have direct effect of getting that order of the Income-
tax O ficer under Section 132(5) of the Act set aside or
nodified to that extent. This Section 293 does not permt.
The decree if passed in a suit would not only effect 5/14th
share of the plaintiff which she was seeking on partition of
the gol d ornanents, but al so whole of the ornaments wei ghing
2128 gms woul d get effected and taken out of the order under
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sub-section (5) of Section 132 of the Act. M, Vellapalli,
who at out request, appeared anmicus curiae submtted that
one had to see if the suit was filed before or after the
concl usion of the assessnent proceedings. He said it was a
suit for title and not, in any way, for setting aside the
order passed by the Income-tax officer, even though as a
consequence of an ultinate decree, it mght affect the
working of that order. He said formof the suit was to be
seen if it is maintainable or not and that the jurisdiction
of the civil court is decided as to how suit is framed.
According to M. Vellapalli, purpose of of Income-tax
proceedings is to determine the tax liability of the
assessee and if liability 1is created, then to recover that
and assets are to be retained but that was not an issue
before the civil court. He also referred to Schedule 2 of
the Act to contend that the Act did not altogether bar a
civil suit. It is difficult to accept such subm ssions. W
think Section 293 is  quite specific and does not admt of
any anbiguity if ultimately a suit is to result in a decree
or order ‘" which sets aside or nodifies any proceeding taken
or order -made under the  Act,” that suit would not be
mai nt ai nable. W are not concerned with the frame of the
suit as such but tosee the ultinmate result to which the
suit as such but to see the ultimate " result to which the
suit would | ead’ to. In the present case, both the
Comm ssioner of Income-tax and Union of India have been
i npl eaded as defendants. On pleadings of the parties, an
issue will have to be franed on the validity of proceedings
under Section 132 of = the Act which cannot be permitted in
view of the bar contained in Section 293 of the Act.

In Ral ei gh Investnment Co., Ltd. vs. Governor-General in
Council [(1947) 15 ITR 332 (PC), a suit was filed by Raleigh
I nvest nent Conpany Ltd. claim ng repaynent of Rs. 4, 35,
295/-, part of a larger sumpaid by it under an assessnent
of Incone-tax made upon it. The basis of this claimwas that
in the conputation of assessable incone, effect had been
given to a provision of the Ilncone-tax Act, 1992 which in
the subm ssion of the plaintiff was ultra vires the
| egislature and that the assessment was, therefore, wong.
One of the contention raised was that the suit was barred by
reason of Section 67 of the Income Tax Act, 1922. Section 67
contai ned bar of suits in civil court. Section 67 provided
as under

"67. Bar of suits in Gvil Court.-

No suit shall be brought in any

Cvil Court to set aside or nodify

any assessnent nmade under this Act,

and no prosecution suit or other

proceeding shall |ie against any

officer of the Government for

anything in good faith done or

intended to be done wunder this

Act . "
The Court held that though in formthe relief clainmeddid
not profess to nodify or set aside the assessment, in

substance the suit was directed excl usively to a
nodi fication of the assessnent and was barred by Section 67
of the Indian Incone-tax Act. In Kamala MIIs Ltd. vs. State
of Bombay [(1965) 56 I TR 643 (SC)], plaintiff, the appell ant
filed a suit claimng to recover certain anpbunt paid as
sales tax on the ground that it had been illegally Ievied
against it. One of the questions for consideration was if
Section 20 of the Bonbay Sal es Tax Act, 1946 contai ned a bar
agai nst the suit. Section 20 is as under

"Save as is provided in section 23,
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no assessment made and no order

passed under this Act of the

rules made t her eunder by t he

Conmi ssi oner of any per son

appoi nted under section 3 to assist

himshall b e called into question

inany civil court, and save as is

provided in sections 21 and 22, no

appeal or application for revision

shal | lie agai nst any such

assessment or order."

It was contended by the plaintiff that Section 20 had
no application because the order of assessnent which the
plaintiff sought to challenge had been nade by the rel evant
Sales Tax Authorities without jurisdiction. This Court
repelled this argunment and said that an assessnent based on
an erroneous finding about the character of the transaction
was not~ an assessment made without jurisdiction and was not
outside the purview of Section 20 and that words in that
section were w de enough to take within its sweep even
erroneous-orders of assessnent ~and would be entitled to
claimprotection against the institution of a civil suit.
The court then observed

"The jurisdiction of a civil court

can be excluded “even w thout an

express provision. In every case,
the question about the excl usion of
the jurisdiction of «civil courts

ei ther expressly or by necessary

i mplication nmust . be considered in

the light of the words used in the

statutory provision on which the

plea is statutory provision on

which the pleas is rested, the

schene of the rel evant provisions,

their object and their purpose.™

In State of Bonmbay (Now Gujarat) vs. Jagnohandas & Anr.
[(1966) 60 |ITR 206 206], the respondent-plaintiff had filed
a suit against the State of Bonbay for recovery of a certain
amount which it alleged it h ad paid as advance tax on
various dates, while submitting returns for a ~particular
period. It also clainmed interest. The State raised objection
that the suit was barred by Section 13 and 20 of the Bonbay
Sal es Tax Act, 1946. This Court held that as no assessment
had been nmade under the Act was called in question.in the
suit Section 20 of the Act did not bar the suit. This Court
al so negatived the contention of the defendant that when a
regi stered dealer filed a return and cal cul ated and paid tax
on the basis of the return, he, in fact, nmade an assessnent
and, therefore, brought himself wthin Section 20 of the
Act. The Court said :

"W are unable to read the word

‘assessnent’ in section 20 to

include a nere filing of return and

paynment by a registered dealer. In

our opinion, the word "assessnent"

has reference to assessnents nmade

under section 11, and 11A of the

Bonbay Sal es Tax Act , 1946.

Therefore, we nust overrule the

contention of the |earned Solicitor

CGeneral that section 20 expressly

bars the present suit."

It is not necessary for us to consider the scope of
Section 13 referred to above as that is not relevant to the
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i ssue raised before us.

In Rangammal & Ors. vs. Union of India & Os. [(1963)
48 I TR 598 (Mad)], the appellants-plaintiffs had brought a
suit for a declaration that property described in the plaint
should not be either sold or <could be sold if at all only
subject to a charge in favour of the sixth plaintiff for
realisation of incone tax arrears due from their elder
brother and for a pernmanent injunction restraining the
Uni on of India and the Collector of Coinbatore from bringing
those properties to sale for realisation of the income-tax
arrears due. It was the contention of the plaintiffs that
the brothers were having their independent business and were
not having joint famly businesses. However, the Incone-tax
authorities treated all the businesses as joint famly
busi ness and the status of the assessee was taken as
Undi vi ded H ndu Family. In order to realise the arrears of
i ncome-tax, the properties, subject matter of the suit, were
brought to sale. At that stage, the suit was filed. Earlier
it appeared that the plaintiffs had filed a suit for
partition of joint famly estate and a prelimnary decree
was passed and then final ~decree where sonme of the
properties mentioned in the plaint in the present suit were
allotted to mnor plaintiffs. One of the question raised was
whet her the suit as such was barred by Section 67 of the
I ncome-tax Act, 1922. ‘A Division Bench of the Madras Hi gh
Court, after exam ning the background of the case, observed
that it was true  that prayer in the plaint was not couched
interms which would bar the operation of section 67 of the
I nconme-tax Act because the prayer was for declaration that
the properties in question were not |liableto be proceeded
against for the satisfaction of the denmand due under the
assessment. The Court said that nmerely by casting the prayer
in the forma declaration, the substance of the prayer could
not b e hidden. The Court held that the substance here was
that the share of the minors in thejoint famly property
was not liable for the incone-tax arrears because the tax
was assessed on businesses which were not joint famly
busi nesses. The court, thus, held that Section 67 of the
Act was a bar to the maintainability of the suit ‘even'though
the declaration asked for did not in_ terms referred to
cancel | ation of the assessnent nade by the tax authorities:

Principles of law are, therefore, well settled where a
civil court wll not assune jurisdiction. In Dul habhai etc.
vs. State of Madhya Pradesh & Anr. [(1968) 3 SCR 662 - AR
1969 SC 78], this Court laid 7 principles for the courts to
see if the suit was barred under Section 9 of the Code or
not. It 1is not necessary to set out all the 7 principles as
we find that the present suit would be barred under. the
second principle laid by this Court which we reproduce as
under

"Where there is an express bar of

the jurisdiction of the court, an

exam nation of the scheme of the

particular Act to find the adequacy

or the sufficiency of the renedies

provi ded may be relevant but is not

deci si ve to sustain t he

jurisdiction of the civil court.

VWere there is no express excl usion

the exam nation of the renedi es and

the schene of the particular Act to

find out the intendment becones

necessary and the result of the

inquiry may be decisive. In the

|atter case, it is necessary to
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see if the statute creates a

special right or a liability and

provides for the determ nation of

the right of liability and further

l ays down that all questions about

the said right and liability shal

be determined by the tribunals so

constituted, and whether renedies

normal |y associated with actions in

civil courts are prescribed by the

said statute or not."

We have seen above that the scope of Section 293 of the
Act has been wi dened now even to include any proceeding
under the Act and it is mnot nerely confined nerely to set
aside or nodify any order. Fromof suit is not relevant. It
is the substance which is to be seen. Wen the statute
prescribed certain procedure and proceedi ngs thereunder are
held and order passed, it is difficult to accept a
contention that proceeding and order can be nodified or set
aside in‘acivil suit filed by a third party. Section 293 is
specific and does not admt filing of a suit which has the
effect of even indirectly setting aside or nodifying any
proceedi ng taken under the Act or order nmade thereunder. In
the present case, search and seizure were effected as per
the provisions of the Act, assets and docunents seized and
statenment of Babulal’' recorded under ~sub-section (4) of
Section 132 of the Act wherein he adnitted that the gold was
acquired from his and brother’s undisclosed incone which he
was even prepared to surrender to tax. It was thereafter in
the course of further enquiry that he cane up with a version
that the gold ornanents in question belonged to his step-
not her who bequeathed the sanme for the benefit of children
of the plaintiff and other children that would be born to
the second wife of his father. This version did not find
favour with the Incone-tax Officer and he was not satisfied
that gold ornanments in question did not belong to Babul al
It was, a therefore, not necessary for him to issue any
noti ce under sub-section (7) of Section 132 of the Act to
the plaintiff. In any case, the plaintiff was well aware of
the proceedings before the Income-tax Oficer and she could
have also filed objection to the order nade by the | ncone-
tax OFficer wunder Section 132(5) of the Act to the Chief
Conmi ssi oner or Commissioner wunder Section (11)  thereof
which renedy she did not avail. Considering the whole
gravamen of the plaintiff in the suit and the law on the
subject, we are of the opinion that the Subordi nate Judge
and the High Court were not <correct in rejecting the
contention of the Revenue and hol ding that the suit was not
barred under Section 293 of the Act.

We, therefore, allow the appeal set aside the inpugned
judgrment of the High Court and of the Subordi nate Judge and
dism ss the suit filed by the plaintiff.

W would like to record our appreciation of the
assistance rendered by M. Vellapalli and M. Kapur —who
appeared am cus curiae at our request.




