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JUDGMENT
S. P. KURDUKAR. J.

Cherukuri Sambaiiah was an affluent person having | ands
and house at village Pedda Makkana in Guntur District. He
had | eft behind three sons, two daughters and. a w dow.
Cherukuri Seetharamaswamy (A-1) is his third -son whereas
Cherukuri Kalidas (since deceased) was his second son
Appasani Vasumathi Devi (P.W1) is one of the daughters of
Cherukuri Sanbaiah who was married to  Nageswara @ Rao of
vill age Takkel | apadu. After the death of her husband she has
been residing at her parents house at Pedda Mkkans.

Cherukuri  Sanbai ah during his life-tinme divided his
properties anongst his wfe Cherukuri, Sar aswat hamma
(P.W2). Cherukuri Kalidas (since deceased) was a  doctor
havi ng two wives, nanely, Pushpavani and Tripuranan

Hemal atha (P. W3) who are sisters. Cherukuri Kalidas and hi's
two wives went to Iran and stayed there for about ten years.
During his absence the property allotted to his share was
| ooked after by A-l. Cherukuri Kalidas returned to Guntur
fromlran five years before the incident that took place on
24.6.1991 and opened his clinic at Guntur. Cherukuri Kali das
on his return used to go to his village Pedda Mkanna
occasionally and took over the managenent of his property
fromA-1. The nother of Cherukuri Kalidas and A1  were
residing together in the village Pedda Makanna and her share
conprising of ten acres of land was also |ooked after by
him Cherukuri Kalidas asked A-1 to furnish the account f
his properties in his possession during his stay at Iran

This caused an ill-feeling between Cherukuri Kalidas and A-
1. The dispute between the two brothers was sought to be
resolved by the villagers but their efforts failed and
because of this the people of the said village were divided
into two groups. This acrinony also resulted into sone
i nci dents bet ween these two groups including the incidents
of throwi ng of bonbs on each others which gave rise to the
registration of crinmes against them as also proceedings
under Section 107 Cr.P.C

2. On or about in the nonth of May 19.1991, a nonth prior
to the incident in question one Rangavali who was running a
private school died of heart attack and in that connection
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M Boddu Sanbasivarao, the synpathiser of the said |ady
teacher filed report against A-1 alleging that he caused her
death by adm nistering the poison. A-1 believed that he was
involved falsely in the said crime at the instance of
Cherukuri Kalidas and it was this belief that led to further
strained rel ati on between them

3. It is alleged by the prosecution that on 25.6.1991 at
about 6 p.m Cherukuri Kalidas along with his wfe
Tri puranani Henmal atha (P.W3) cane to Pedda Makkana on the
scooter. After taking dinner they went to sleep in their
room  Cherukuri Sar aswat hamma  (P. W 2) the nother and
Tri puranani Hemal atha (P.W3) the sister also went to sleep
in another room A-1 was having his house adjacent to the
house of Cherukuri Kalidas. It is alleged by the prosecution
that during that night at bout 2 a.m A1 and his five
associ ated armed w th deadly  weapons entered into the room
where Cherukuri Kal i das was sleeping wth his wfe
Tri puranani Hemalatha (P.W3). During the night an electric
bulb was ‘also burning in the house. A-1 and his five
associ ates stated attacking Cherukuri Kalidas with deadly
weapons. Wien Tri puranani - Henalatha  (P.W3) got up, she
raised an alarmand tried tointervene but in vain. A-1 and
his associated also caused injuries to her. H's sister
Appasani Vasumathi Devi (P.W1) and Cherukuri Saraswat hamma
(P.W2), the nmother, after hearing the cries of Cherukuri

Kalidas came to the roomand found that ‘A-1 and his five
associ ates were assaulting Cherukuri -~ Kalidas and when they
tries to intervene they were also assaulted by these
assailants. P.W1 and P.W3 sustained bl eeding industries
whereas Dr. Kalidas was found |lying dead on~ the floor. The
deceased and the injured were thereafter renobved to the
general hospital, Guntur for nmedical treatnment. Cherukuri

Kal i das was declared dead and other injured persons were
referred to the experts for better treatnent. ' Dr. D.
Veeraraju (P.W16) sent an intimation to the IVth Additiona

Munsif Magistrate. Guntur who cane and recorded the dying
declaration (Exb. P-1) of Tripuranani Hemal atha (P.W3). V,
Anj aneyulu (P.W9), the Head Constable attached to the
Government General Hospital received an intimation about the
incident along wth the copy of the dying declaration which
he forwarded to Kothapet Police Station. Samasivrao, the
Head Constable (P.W10) registered the crime under Sections
147, 148, 324, 3.7 and 302 read with Section 149 I'PC at
about 12 noon on 26.6.91 and transferred the sane to SHO

Sattenapalli Rural Police Station for investigation since
the jurisdiction vested in that police station. The crine
cane to be registered accordingly at Sattenpalli Police

Station and the copies of the FIR wre forwarded to the
concerned Magi strate and other police officers.

S. A Rahaman (P.W17), the Sub-Inspector of Police comenced
the investigation. A-4 to A-6 came to be arrested on
9.7.1991 whereas A-1 to A-3 were apprehended on 27.7.1991

After conpleting the necessary investigation a charge-sheep
agai nst the necessary investigation a charge-sheet against
these accused persons cane to be filed before the Magistrate
at Guntur who committed the case to the Court of Sessions at
Guntur for trial.

4. The Learned Sessions Judge franmed charges against A1
to A-6 under Sections 120-B, 449, 148, 302, 307/149, 324/ 149
IPC. AIl the accused denied the charges |levelled against
themand claimed to be tried. They pleaded that they were
i nnocent and they had been falsely inplicated in the present
crime. To prove its case the prosecution exam ned as many as
19 witnesses of whom Appasani Vasumathi Devi (P.W1),
Cherukuri Saraswat hanma (P.W?2), and Tripuranani Hemal at ha
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(P.W3) were the eye wtnesses. Apart from the ocular
evi dence of these witnesses the prosecution also relied upon
docunentary evidence including the post-nortem examn nation
report in respect of Cherukuri Kalidas (deceased) and the
injury certificates in respect of C Saraswathamma (P. W 2)
and T. Hemalatha (P.W3) issued by the doctors. Certain
ot her circunstances which were pointer to the guilt of the
accused were also relied upon by the prosecution. A-1 to A
6, however did not |ead any evidence and test contended on
their statenents recorded under Section 313 C.P.C

5. The learned trial judge after very careful scrutiny of
the oral and docunentary evidence on record by his judgnent
and order dated 5.4.1995 held that the prosecution failed to
prove beyond reasonable doubt the conmplicity of A-6 and
accordingly acquitted himof all the charges. The | earned
trial judge, however found the prosecution evi dence
acceptabl e against ‘A-1 to A-5 and accordingly convicted them
under Sections 449, 302/149 and 326/149 |IPC. A-1 was al so
convi cted ‘under Section 324 1PC for causing hurt to
Appasani. Vasumat hi Devi (P.W1) and Cherukuri Saraswat hamma
(P.W2) with a knife. Having recorded the above convictions
the learned trial judge sentenced A-1 to A5 to suffer
i mprisonnent for I|ife for~ the offence punishable under
Section 302/149 [IPC and al so sentenced each one of themto
various terms of inprisonnent on other counts. Al
substantive sentences were ordered to run concurrently.

6. Bei ng aggrieved by the order of conviction and sentence
passed by the trial \ court Vaddul a= Veera Reddy (A-2) and
Vaddul a Vema Reddy (A-3) preferred Crimnal Appeal No.290/95
wher eas Cherukuri Seet haramaswany (A-1) and Ramasani Hari
Babu (A-4) and Ranasani Sankrarao (A-5) preferred Crin nal
Appeal No. 332 of 1995 to the Hi gh Court of Andhra Pradesh at
Hyderabad. Since both the appeals arose out of a  comon
judgrment, the Hi gh Court heard themtogether; and vide its
conmon judgrment and order Novemnber 22, 1995 allowed the
appeal s partly. VWhile setting aside the order of conviction
of A-1 wunder Section 302/149 IPC it convicted himfor an
of fence puni shable under Section 304 Part-I |IPC sinpliciter
and sentenced himto suffer RI for eight years. I'n upholding
the conviction of A1 under Sections 449 and 324 IPC the
H gh Court sentenced himto suffer R -for two years and one
year respectively. As far as A-3 and A-4 are concerned their
convi ction and sentence under Section 302/149 |IPC were sat
aside and inits place they were convicted under Section
326/149 IPC and sentenced each one of themto undergo R
for four years. VWile upholding the conviction of these two
accused under Section 449 and 324 |PC the H gh Court
sentenced both of them to undergo RI for two years and one
year respectively. The H gh Court found A-2 and A-5 not
guilty of any offence and accordingly acquitted them of al
the charges. The substantive sentences awarded to A-1, A-3
and A-4 were ordered to run concurrently.

7. The State of Andhra Pradesh aggrieved by the judgnent
and order passed by the High Court filed Crimnal Appea
Nos. 1631-32/92 by Special Leave. Crimnal Appeal Nos.1633-
34/ 96 by Speci al Leave are filed by Cher ukuri
Seet haramaswany (A-1), Vaddula Vema Reddy (A-2) whereas
Ramasani Hari Babu (A-4) filed Crimnal Appeal No. 324 of
1997 in this Court by Special Leave challenging their order
of conviction and sentence passed by the H gh Court.

8. It may be stated that the State of Andhra Pradesh did
not challenge the order of acquittal of Sanikommu Sanbi
REddy (A-6) passed by the trial court and, therefore, the
said order f acquittal has beconme final. Since these appeals
arise out of a comon judgnent rendered by the Hi gh Court
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they are being disposed of by this judgnent.
9. W may first deal wth the appeals filed by the State
of A.p.. which wuld decide the fate of other two sets of
Crimnal Appeals filed by the accused/appellants. W have
very carefully gone through the judgment of the courts bel ow
as well as the oral and docunentary evidence on record. W
have heard the |earned counsel for the parties at great
length and in our considered opinion the H gh Court has
commtted a serious error while acquitting A-1 to A- of the
of f ence puni shabl e wunder Section 302/149 |IPC and convicting
A-1 under Section 304 Part -1 |IPCand A-3 and A-4 under
Section 326 | PC
10. W& may presently point out how the H gh Court has
recorded inconsistent and unsustainable findings. t the
outset it needs to be stated that there was no challenge to
the fact that Cherukuri Kalidas died a homicidal death as a
result of several injuries sustained by him during the
incident in question. He died on the spot. The evi dence of
Appasani Vasumathi ~Devi (P.W1) and Cherukuri Saraswat hamm
(P.W2) the sister and the nother of A1 respectively.
Unm st akably proved that A-1 to A5 tresspassed into the
roomat 2.00 a.m on 26.6.1991 deadly weapons where
Cherukuri Kalidas was sleeping with his wfe. The actua
assault was wtnessed by his wfe Tripuranani Henal atha
(P.W3) and she has stated all necessary details about the
assault caused by A1 to A-5. Her evidence was supported by
not her and sister of A-1. The evidence of these three
wi t nesses unmi st akably indicates that Cherukuri Kalidas died
on the spot because of several injuries caused by A-1 to A-
5. This evidence finds support fromthe nedical evidence of
Dr. K Muhipal Reddy (P.W15) who performed the autopsy on
the dead body. In the teeth of this conclusive evidence in
our view the High Court was totally unjustified in altering
the nature of offence and convicting A-1 for an | offence
puni shabl e under Section 304 Part - 1. The reasons recorded
by the High Court inits judgment in this behalf are as
under :
"To connect a person to the

of fence all eged, the nature of

evi dence should be clear, cogent

and convincing free from doubts,

i nconsi stanci es and

i nprobabilities. As far as the part

pl ayed by A-1 is concerned, we have

to agree with the finding of the

| earned Sessions Judge that he was

responsi ble for causing death of

the deceased. But the point is

whether his role to be brought

within the anbit of Section 302

I.P.C. or any other Section. The

part played by him as per the

evidence of the wtnesses cones

within the anmbit of Section 304 (1)

of 1.P.C. As far as the part played

by A-3 and A-4 are concerned, since

the findings are that their role

resulted in grievous hurt on the

body of the deceased and sinple

[linjuries on other wi tnesses i.e.

P.W1lto 3. But the sane does not

di scl ose any conmon intention al ong

with A-1. Hence they are not |iable

to be punished under Section 302

|.P.C. or Section 304-1 of IPC, but
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under Section 326 of |1.P.C

Since, we have reached the
above <conclusion, the conviction
and order passed by the |[earned
Sessi ons Judge agai nst accused 1 to
5 deserves to be set-aside. Hence,
the sane is set aside and in their

pl aced the following order is
passed:

The Cri m nal Appeal s are
al | oned. So far as Al is
concer ned, the convi ction and
sentence passed by the |earned
Sessi ons Judge, GQuntur are set

aside and he is convicted for an

of fence punishable under Section

304 Part-1 of |1.P.C. and sentenced

to undergo  rigorous |nprisonment

for a period of eight years. he is

al so__convi cted for an of fence

puni shable under Section 450 of

I.P.C. and sentenced to undergo

Ri gorous | nprisonment ~for a period

of two years. He is also convicted

for an offence “punishable under

Section 324 |PC and sentenced to

undergo Ri gorous |nprisonnent for a

period of one year. It is ordered

that these sentences shall~ run

concurrently.

So far A-3 and A-4 are concerned,

the conviction and sentence passed

by the | earned Sessions Judge,

Quntur the sane are set aside and

inits placed they are  convicted

for an offence punishable _under

Section 326 of |I.P.C. and sentenced

to undergo Rigorous |nprisonnent

for a period of four years. They

are also convicted for an offence

puni shabl e under Section 450 of IPC

and sentenced to undergo Rigorous

| mpri sonnment for a period of two

years. Further, they are al so

convicted for an offence punishabl e

under Section 324 of I|1.P.C. and

sentenced to under go Rigorous

I mpri sonnent for a period of one

year. It is ordered that these

sentences shall run concurrently"”.
11. In the preceding paragraph of its judgnment the High
Court has referred to the evidence of eye wtnesses and
curiously observed that assuming if their evidence is
acceptable it would only show that A-1, A-3 and A-4 have
caused injuries on various parts of the body of Cherukur
Kal i das (deceased) but they had no common intention to cause
injuries which would result into his death. The entire
premi ss of the discussion of the evidence of Appasan
Vasumat hi Devi (P.W?2) and Tripuraneni Hermalatha (P.W3)
made by the High Court was totally contrary to the evidence
of these eye witnesses. The npbst inportant circunstance
which the Hi gh Court lost sight of was that at the dead
hours of the night A-1 to A-5 tresspassed into the roomwth
deadl y weapons where Cherukuri Kalidas was sl eeping. Wat
could be their common object ? Can it not be absolute
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certainty inferred fromthe proved facts that they (accused)
were nenbers of an unlawful assenbly who cane together at
the dead hours of the night with the deadly weapons shared a
conmon obj ect of assault Cherukuri Kalidas and in Pursuance
thereof assaulted himresulting into his instantaneous death
? Answer has to be in the affirmative. A-1to A5 were
identified not only by Tripuranani Henalatha (P.W2) and
Appasani  Vasunat hi Devi (P.W1) not her and si ster
respectively of A-1. Despite such convincing, cogent and
sati sfactory evidence on record the H gh Court held that the
prosecution has failed to establish a comon intention on
the part of A1 to A5 to commt the nmurder of Cherukur
Kal i das and al so to cause injuries to Cher ukuri
Sar aswat hanmma (P. W 2) and Tri puranani Heral atha (P. W3). The
finding of the High Court in this behalf 1is beyond the
conpr ehensi on of a prudent man. The further finding that A-1
to A-5 did not share conmmon -intention while causing a
mur der ous ~assault on Cherukuri Kalidas is equally wong. The
Hi gh Court has totally overlooked the evidence of eye
wi t nesses whi ch has proved the commpbn object of the Unlawfu
assenbly of which A-1 to A-5 were nenbers, attracting the
provisions of Section 149 |PC and in pursuance thereof
conmmitted the nurder of Cherukuri Kalidas. As against this
the learned trial judgein its exhaustive and well reasoned
judgrment had very /carefully scrutinized the evidence of
Appasani Vasumathi' Devi (P.W1). Cherukuri Saraswat hamm
(P.W2) and Tripuranani Hemalatha (P.W3) in a proper
perspective and had rightly concluded that A-1to A-5 shared
a conmon object while comitting the tresspass into the room
of Cherukuri Kalidas to assault himw th the deadly weapons
whi ch common object they (accused) carried out. Cherukuri
Sar aswat hanma (P. W2) and Teri puranani Henal atha (P.W3) are
the injured w tnesses of whomthe former is the nother and
latter the wife. They tried to intervene during the assault
on Cherukuri Kalidas but they were also not spared by A-1 to
A-5 who caused serious injuries tothemas would be evident
fromthe nmedical evidence on record. On the face of such
conclusive material on record we are surprised that the Hi gh
Court observed that the prosecution has failed to establish
a comon intention to commit the -nurder —of Cherukur
Kalidas. The finding of the H gh Court-in this behalf to say
the least is totally unsustainable.

12. The learned counsel for the accused vehenently urged
that the alleged incident took place during the night and it
was i npossible for any of the eye witnesses to identify the
accused/ appel l ants. The eye witnesses have roped in the
accused/ appel | ants because of the ennity. Moreover these eye
wi tnesses are the close relatives of the deceased  and,
therefore, it would not be safe to accept their evidence on
the issue of identity of A-1 to A-5. W see no substance in
any of these contentions. In the absence of any material on
record it is difficult to reject or to discount 'in any
manner the evidence of Tripuranani Hemal atha (P. W3).
Cherukuri Saraswat hamma (P.W?2) is the mother of A-1 and she
had no axe to grind against her own son (A1) and other
accused. After going through the evidence of there three
witnesses we are satisfied that their evidence suffers from
no infirmty whatsoever and the trial court had committed no
error in convicting AA1 to A5 under Section 302/149 |IPC
and also on other counts. The Hgh Court in a very
perfunctory manner has considered the evidence of the eye
wi tnesses and thereby conmitted a gross error in acquitting
A-1 to A5 of the offence punishable under Section 302.149
| PC. The judgment of the High Court is thus unsustainable
and stands set aside.
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13. Inthe result Crimnal Appeal Nos. 1631-32 of 1996
filed by the State of A P. are allowed. Crimnal Appeal Nos.
1633-34 of 1996 and 324 of 1997 filed by A-1, A-3 and A-4
are disnmissed. The judgnent and order dated 5.4.95 passed by
the Additional Sessions Judge, Guntur is restored. If any of
the accused is on bail he shall surrender to his bail bond
forthwith to serve but the renmainder of his sentence.




