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ACT:

Arbitration Partnership-C ause in deed of partnership for
reference of disputes to Arbitration-One of the partners
setting up agreenent that partnership be di ssol ved- | f
di spute regarding existence of such agreenent one touching
Part nershi p Agreemnent.

HEADNOTE:

A partnership deed entered into between the appellant and
the respondent contained a clause for reference "of al
di sputes and questions whatsoever which may arise during
partnership or afterwards between the partners touching the
partnershi p agreenment including division of assets, 'debts or
liabilities", to arbitration. ‘Wwen disputes arose, the
respondent clainmed that the partners had reached an ora
agreement stipulating that the appellant was to retire from
the partnership and was to assign and transfer to the
respondent his rights, title and interest in the partnership

busi ness. The appel | ant denied the two agreenents set Lip
by the respondent. Subsequently, the dispute was referred
to arbitration. The appellant submitted to ~arbitration

without prejudice to his stand that the arbitrators had no
jurisdiction to go into the question of  the al | eged
agreenment Set up by the respondent. The arbitrators were
unable to nake an award within the period prescribed by the
Arbitration Act . The appel | ant t hen subm tted an
application to the High Court under s. 33 of the Arbitration
Act contending that the agreenent set tip by the respondent
gave rise to new rights and obligati ons between the parties
and to a dispute relating to these rights and obligations
created by the new agreenent the arbitration clause of the
partnership agreenent bad no application. The H gh Court
rejected the contention. Dismissing the appeal

HELD : The clause "all disputes and questions whatsoever
whi ch may arise during the partnership or afterwards between
the partners touching the partnership agreenent including
di vi sion of assets, debts and liabilities" clearly covers a
di spute whether the parties agreed that the partnership be
di ssol ved. The agreenent set up by the respondent while
mai nt ai ni ng the covenants of the partnership agreenent seeks
to dissolve the partnership and to settle the rights and
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obligations of the partners arising out of the dissolution
of the partnership. A dispute whether the partnership was
di ssol ved by mutual agreenent was clearly a dispute between
the parties touching the partnership agreement. [102 F-Q

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeals No. 2535 of
1969.
Appeal by special |eave fromthe judgment dated August 28,
Septenber 1, 1969 of the Bonbay High Court in Award Petition
No. 41 of 1969.
S. T. Desai, S. P. Bharucha, P. C. Bhartari, for the
appel | ant .
M C. Chagla, F. S& Nariman, P. R Nariman, P. R Midid
and I. N Shroff, for the respondent.
100
The Judgrment of the Court was delivered by
Shah, J. Thi's appeal with special |eave is filed against the
judgrment —of —a single Judge of the H gh Court of Bonbay
di sm ssing a petition under s. 33 of the Indian Arbitration
Act, 1940.
On Decenber 22, 1966, the appellant and the respondent, who
are brothers, entered into an agreenent to carry on in
partnership three businesses (1) Messrs F. D. Mhta &
Conpany; (2) The Great Western Stores; and (3) Dr. Witer’s
Chocol ates and Canning Conpany. The relevant ternms of the
deed of partnership were as follows :

"1. The agreenent has cone into effect from

the 2nd day of Novenber 1966.

3. The duration of the partnership shall be
at wll.

7. The net profits of the partnership after
payment of all the outgoings incidental to the
partnership business shall belong to the
partners in equal ( shares and they shal
i kewise bear all losses including |oss of
capital

15. All disputes and questions - what soever
which shall either during the partnership
or afterwards arise between the partners or
bet ween one of them and the per sonal
representatives of the other or between their
respective personal representatives touching
these presents or the interpretation of this
deed or the construction of the application
t her eof or any clause or thi ng herein
contai ned or any account val uation or division
of assets debts or liabilites to be nmade
hereunder or as to any act deed or comi ssion
of either partner or as to any act which ought
to be done by the partners in dispute or as to
any other matter in any way relating to the
partnership business or the affairs and
transactions thereof or the rights, duties or
liabilities of either partner wunder these
presents shall be referred to two Arbitrators
one to be appointed by each party to the
difference in accordance with and subject to
the provisions of the Indian Arbitration Act,
or any statutory nodification thereof for the
time being in force."

Di sputes arose between the two partners. The respondent

clainmed that on January 17, 1968 the partners reached an
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oral agreenent stipulating that the appellant shall retire
from the partnership and shall assign and transfer to the
respondent his right, title-and interest in the partnership
busi ness against paynent of the price fixed by M. Jal

Desai, a Chartered Accountant. The appellant denied the
agreement set up by the respondent. On June
101

13, 1968 the respondent addressed a letter to the appellant
setting out the terns of the oral agreenent dated January
17, 1968 and intinmated that "having regard to the attitude
adopted by" the appellant "there was no alternative |left but
to have a legal arbitration”, and that M. K M D wanj
Solicitor of the Hi gh Court of Bonbay was nom nated an
arbitrator by the respondent, and the appellant was called
upon to nominate his arbitrator "so that the disputes and
di fferences between the parties may be resolved" by the
partnership deed. Thi-s request was repeated in a letter
dated June 14, 1968. By his reply dated June 26, 1968 the
appel | ant ‘denied the agreenent and without prejudice to his
contention nom nated M. J. B. Maneckji as arbitrator. He
simul taneously  intimated ~that if the arbitrators seek to
arbitrate on "the issue of the alleged agreenent of" the
appellant "to go out of the firm', he "would contend that
they had no power to do so".
The arbitrators were unable to make an award within the
period prescribed by the Arbitration Act. There was a
reference to M. Mehta an Advocate of the H gh Court of
Bonbay as unpire to adjudicate the dispute. ‘The appellant
then submitted an application to the H gh Court. of Bonbay
under s. 33 of the Arbitration Act praying (a) for a
declaration that there was no-existing arbitration agreenent
in regard to the dispute in petition as to whether or not
the agreement was entered into between the parties on
January 17, 1968 as stated in the statenent of claim filed
by the respondent before the arbitrators on Cctober 8, 1969;
(b) for a declaration that even if the deed of partnership
contained an arbitration agreenent the dispute before the
unpire "fell outside the scope of the arbitration  cl ause"
(c) for a declaration that the arbitration agreenent, if
any, relating to the said dispute was invalid; and (d) for a
declaration that the unpire had no jurisdiction to enter
upon an adjudication of the said dispute between the
parties.
The petition was heard by Kantawala, J. Before the |earned
Judge four contentions were raised in -support of the
petition
(1) that the agreenent dated January 17,
1968 as al |l eged by the respondent gave rise to
new rights and obligations bet ween the
parties, and to a dispute relating to /'those
rights and obligations created by the new
agreenment cl. 15 of the partnership agreenent
had no applicati on;
(2) that the claimnade by the respondent
relating to the agreenment dated January 17,
1968 was not a claimwhich arose out of the
deed of partnership

102

(3) that the dispute related to an agreenent
conpl ete i ndependent of the deed of
partnership and consequently it fell outside

the anbit of the arbitration clause contained
incl. 15 of the deed of partnership; and

(4) that in any event the unpire could not
grant specific performance of the agreenent.
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The | earned Judge rejected all the contentions and di sm ssed
the petition. Wth special |eave, the; appellant has
appeal ed to this Court.

There were only two partners who agreed to carry on the
busi ness in partnership. Under the agreenent dated January
17, 1968 set up by the respondent, the appellant had agreed

"to go out of the partnership® and to accept in
consi deration thereof the value of his share as determ ned
by the nanmed valuer. It was in substance an agreenent for

dissolution of the partnership and for paynent to the
appel l ant value of his share in the partnership assets.
There is no dispute that an agreement of partnership at wll
may by nmutual agreenent be dissolved and the rights and
obligations of the parties settled under the terns thereof.
The clause "all disputes and questions whatsoever which may
arise ,during the partnership or afterwards between the
partners touching the partnership agreenent i ncl udi ng
division of assets, debts or liabilites" clearly covered a
di spute whether the parties agreed that the partnership be
di ssol ved.

We are not concerned at this stage to determ ne whether the
agreement set up by the respondent was in fact reached
bet ween the partners on January 17, 1968 : that is a nmatter
to be decided by the arbitrators. A dispute whether the
partnership was di ssolved by nutual agreenent was clearly a
di spute between the parties touching the partnership

agreenent . W are unable to agree with counsel for the
appel l ant that the agreenent set up by the respondent did
not stipulate dissolution of the partnership. It is the

case of the respondent which hehad set up in the corres-
pondence,, that it was agreed between hi mand the -appellant
that the latter was to retire fromthe  partnershinp. When
the partnership consisted of only two partners ‘and one
partner agreed to retire, there can be no doubt that the
agreenment that one of the partners will retire anounts to
di ssol ution of the partnership

The argunent that the agreenent dated January 17, 1968
supersedes the partnership agreenent dated Decenber 22,
1966, including the arbitration clause is, in our _judgnment,
futile. The agreenment set up by the respondent while
mai ntai ning its covenants seeks to dissolve the partnership
and to settle the rights and

103

obligations of the partners arising out of the dissolution
of the partnership.

It was not urged that the arbitrator was inconmpetent to
direct that the appellant shall carry out the terms of the
agreement to which he was a party. But counsel for. the
appel l ant contended that the agreenent set —up by the
respondent extinguished the authority of the arbitrators
because it provided for a subsidiary agreement to refer to
arbitration the dispute to the valuer relating to the | val ue
of the share payable to the appellant. The agreenent set up
by the respondent provides that the appellant wll retire
fromthe partnershi p upon paynent of a price to be fixed by
the wvaluer. But it is not the case of the respondent that
the valuer had the authority of an arbitrator. W need not
express any opinion on the question whether in a dispute
whi ch is agreed by the parties to be submtted to
arbitration, reference to arbitration cannot be made nerely
because subsequent to the arbitration agreenent the parties
have agreed that a part of the dispute shall be referred to
or decided by sonme person other than the arbitrator.
Whet her or not the arbitrators are bound by that subsequent
agreement, and the arbitration qua such an arrangenment coul d
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be deened superseded, is not a natter which we are concerned
to decide at this stage. Prinarily the dispute between the
parties is as to the truth of 'the agreenent set up by the
respondent relating to the dissolution of the partnership
and the dispute with regard to that agreenent raised by the
appel | ant can, in our judgrment, be referred to the
arbitrators under cl. 15 of the partnership agreenent.

No argunent has been advanced before us on the Ilast plea
raised before the High Court. W are not called upon to
decide the extent of the power of the arbitrators under an
arbitration agreenent that question does not strictly arise
in a petition under

S. 33 of the Arbitration Act, 1940.

The appeal therefore fails and is dism ssed with costs.

Y. P. Appea

di sm ssed
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